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10. M. JKOPHOKY,

KaHAMJAT IOPUINYHUX HayK, TOLEHT, TPOBiTHHH
HaykoBui criBpo6iTHHK H/II mpaBoBoro 3a0e3-
nedYeHHs iHHoBaniHoro po3Butky HAIIpH
VYkpainu

«CYB’EKTUBHE KOPIIOPATUBHE ITPABO»
VS. «CEKYHJAAPHE ITPABO»: ET PRO CON

VY monaHiii HayKOBiil CTaTTI aBTOPOM 3aIllPOMOHOBAHE BacHE OaueHHs CIIBBIAHOIICHHS KaTEropiil «cy0’eKTHBHE
KOPIIOpaTHBHE MTPABO» Ta «CEKyHIapHe npaBoy». Ha mifcraBi HOPiBHSUILHOTO aHANI3y BKa3aHUX MOHSTH 3p00JIEHO BUCHO-
BOK ITPO T€, 110 B KOPIIOPATUBHUX BiJIHOCHHAX OUIBII JOLIIBHO BUKOPHCTOBYBATH KaTEropito «CEKyHapHa MPaBOMOYHICThY
3aMICTh MOHSTTS «CEKYHapHE ITPaBO», L0 MOSICHIOETHCS 3MICTOM KOPIIOPATUBHOT paBo3aaTHOCTI. CaMe BUKOPHCTaHHS
Ti€l YM 1HIIOT MPABOMOYHOCTI, 1110 CTAHOBUTH 3MICT BiJIMOBIAHOTO TpaBa, 3yMOBIIOE (BUKIIMKAE JI0 )KUTTSI) 1HIII [TPaBo-
MOYHOCTI Ta € MiJICTaBOIO IJIsl 3MiHHM 00CsIry Cy0’€KTHBHOTO KOPIIOPATHBHOTO MpaBa.

Koio4uoBi ciioBa: koproparuBHi IpaBOBiAHOCHHH, Cy0’€KTHBHE KOPIIOPATHBHE MPABO, CEKYHAApHE MPaBo, MPaBo-

371aTHICTh, IPABOMOYHICTh, KOPIIOPATUBHUI 000B’SI30K.

IMocTanoBka npoodaemu. [1ix yac BUBUEHHS Tpa-
BOBOI MPUPOIU CYO €KTUBHOTO KOPIIOPATUBHOIO MpaBa
BapTO 3BEPHYTH yBary Ha HOTro CITiBBiAHOIICHHS 3 OKpe-
MHMH TIPABOBUMU KATETOPIsIMH, III0 MAIOTh ICTOTHHH
BILIMB Ha BCTAHOBJIEHHS OCOOIHMBOCTEH HOro mpaso-
BOTO peXHUMy. BBaxxaemo, 110 OHI€IO0 3 TaKUX KaTe-
ropiil € «ceKyHAapHe MpaBo». AKICHT, 3p0OICHUI Ha
PO3MEKyBaHHI BKa3aHHX IMOHATH, JO3BOJIUTH HAM YiTKO
BCTAHOBHUTH CaMOCTiliHE Miciie cy0’ €KTUBHOTO KOPIIO-
PaTHUBHOTO IpaBa, 0 CTAHOBUTH 3MICT PETyISITUBHOTO
KOPIIOPAaTUBHOTO MPABOBITHOIICHHS.

MeTol0 CTaTTi € 3’CyBaHHS CIIiBBIHOIICHHS KaTe-
Topiii «cy0’eKTHBHE KOPIIOPATHBHE MPABO» 1 «CEKyHIIap-
He npaBoy» y cdepi KOPIOPaTUBHUX BiAHOCHH.

AHaJui3 ocTaHHiX AocainkeHb. BUBUeHHIO 0pu-
JITIHOT IPHPOIHN CyO’ €KTHBHUX KOPITOPATHBHUX MIPaB Ta
npaB 6e3 000B’SI3KIB CBOT Mpalli IPUCBSITUIN TaKi BUCHI,
sk O. b. babaes, B. A. benos, C. M. Bparycs, €. B. Ba-
BIJIIH Ta iH.

Buxaaa ocHoBHoro martepianay. Tpancdopmaris
KOPIIOPaTUBHUX 1HTEPECIB y CyO €KTHBHI KOPIIOPATUBHI
IpaBa Mae Miclle He JIMIIe Y pe3yJibTaTi BHHUKHECHHS
MPUHIUIIOBO HOBUX HOPM, aJie i y pe3ylbrari i, crpsi-
MOBAaHUX Ha IX JOCATHEHHS. SIK HACIiNOK, CKJIaj
«Ccy0’€eKTHBHE KOPIIOPATUBHE MPABO — IPABOMOYHOCTI»
B IOPUAMYHIN JiTepaTypi HE OTpUMaB OAHOCTAHHOCTI,
10 BUKIWKAHO 1CHYBaHHSM KOHIICIIII «CeKyHOapHUX
npaey. llle E. 3exkkens 3a3Ha4aB, 10 CEKyHIapHI MTpaBa
SIK BUJI IIPUBATHHUX PaB HE3aJCKHO BiJl MOMIHUPEHOCTI

Ta MPAKTHYHOTO 3HAUYCHHS HE MAIOTh HAaBITh YITKOTO TO-
3HAUCHHS, HE KQKY4Yd BXKE MPO CTaOLIbHY TEOPETUUHY
oCHOBY [1, c. 205]. Otxe, icHye moTpeda y mpoBeICHHI
MOPIBHSTLHOTO aHAJIi3y BiMIOBIIHOTO MTPABOBOTO SIBHIIA
13 Cy0’€KTUBHUM KOPIIOPATUBHUM IPABOM.

VY HUBINICTHYHIN HAyIll MMAHYIOYOIO € MO3HIIis, 3a
SIKOFO CEKYHJIapHi MpaBa, MopsJl 31 «3BUYAHHUMI U~
BUIBHUMHU Cy0’ €KTHBHUMHU TIPaBaMH, MalOTh BU3HABATH-
Csl TAKUMM K Cy0’ €KTMBHUMHU TpaBami [2, c. 5; 3, ¢. 10].
OCHOBHUM apryMeHTOM HaBEIICHOTO € Te, [0 CEKyHIap-
HE MMPaBO HAJIa€ MOXKIIUBICTh 33I0BOJILHATH YIIPAaBOMO-
YeHill 0co0i BIacHHUW iHTEpec; MOoKe OyTH MPEeaIMETOM
CYIIOBOTO 3aXHCTY; 3JIaTHE JI0 Mepeadl B MOPSAKY YHi-
BEpCAIBHOTO MPABOHACTYIHHUITBA. Takui miaxim mo-
3BOJIsIE BUBYATH CEKYHIApHI ITpaBa B YHCIi Cy0’ €KTHBHUX
TIpaB JIIIE IO TOTO MOMEHTY, JIOKH He Oy/ie BH3HAUCHO,
YUM 3a0€3MeYy€eThCSI MOXKIMBICTD TaKkol MOBEIIHKHU. 3a
3arajJbHUM [PABUIIOM CY0’ €KTUBHOMY IIPaBYy KOPECITOH-
JIy€ FOpuandHuil 000B’ 130k, OnHaK crienugika ceKyH-
JapHOI'0 IpaBa MOJISITA€ B TOMY, IO y MaCUBHOTO
cy0’eKTa He iCHy€e 000B’sI3KY, @ cCaMe TakKe MpaBo MoJIsrae
Yy MOXKITUBOCTI peatizallii iHTepecy ynpaBoMO4eHOT 0CO-
Ou. 3BifcH, 3a3HAYAETHCS, IO CEKYHIApHI TpaBa yTBO-
PIOIOTH CaMOCTIHY I'pyIy BIZHOCHHUX MpPaB Mopsf i3
3000B’3aJIbHUMH, OCKUTBKH CEKyHJIapHE TIPaBOBIIHO-
LICHHS XapaKTePU3y€EThCS MOXKIIUBICTIO 33JJ0BOJIBHUTH
iHTepeC BIACHOIO IOPUIUYHOIO AI€0 1 MOB’S3aHICTIO
MTACHBHOTO CY0 €KTa, KA IPOTUCTOITH BIATIOBIIHIN MOX-
nuBocTi [4, c. 771, 784-785]. Braxaemo, 1110 MaroTh
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MicIIe TIeBHI aHAJIOTH, HABEJICHI HAMH ITiJ] 9ac MOPiBHSITb-
HOT'O aHaJi3y Cy0’ €KTHBHOTO KOPIIOPATUBHOTO TIpaBa Ta
KOpIIOpaTUBHOTIO iHTepecy [5, c. 189-195].

Ha nymky A. I'. [leB3Hepa, cy0’eKTHBHE IPaBO
€ TIPOCTO0 CYKYITHICTIO TIPABOMOYHOCTEH, B sIKii J1ase-
KO HE KOXKHIH 3 OKpeMHUX MPaBOMOYHOCTEH Ma€ MpOTH-
CTOSITH «sIKa-HeOyIb YacTHHA 000B’sI3Ky» [0, ¢. 22-25].
BukopucToByro4H 3a3Ha4ueHy MO3UIIIF0, MOXKHA 3BEPHYTH
yBary, 1o MOALT KaTeropiil «cy0’ eKTUBHE HUBLIBHE Mpa-
BO» 1 «ITPaBOMOYHICTE) M€ CEHC JIUIIE B TOMY BUITAKY,
KOJIU B TIPaBi MOKHA BKa3aTU ACKLIbKA IIPABOMOYHOCTEH.
B iHIIIOMY BUIMAJIKy BiAMOBIIHI MMOHSTTS € TOTO)KHUMH.
TakuM 4MHOM, MPABOYTBOPIOIOYI MPABOMOYHOCTI BH-
SIBIISIIOTHCS Cy0’ €KTUBHUMH LIMBUIHUMU npaBamu. 1o
CTOCYETBCS PEIITH CEKyHJIAPHUX MPaB, TO Ty YaCTHHY,
sIKa Ma€ CaMOCTIHe ICHYBaHHSI, CJTiJI BBAYKATH BCE-TaKH
npaBaMH. [HITY % 4acTHHY, IO iICHYE BCEPEANHI SIKOTO-
HeOy/Ib Cy0’ €KTUBHOTO IIUBIJILHOTO MTpaBa, TOYHIIIIE 1MO0-
3HAYUTHU TTOHATTSIM «IIPABOMOYHICTEY.

OTxe, OTpUMaa po3BUTOK TEOPisl, 3a SKOIO SIBHIIA,
y3araJbHEHO BU3HAYECHI SIK CEKyHIapHI IIpaBa, HE MalOTh
CIUIBHOT ITPABOBOI PUPOJIN, & MAIOTh BU3HABATHUCS Pi3-
HUMHU BapiaHTaMU il peasbHOi isJIbHOCTI, IO OL[iHIO-
I0ThCA K IOPUIUYHI CKJIaAU, IOPUANYHI (akTH, IX eJe-
MEHTH, & TAKOK aKTH 3/TIHCHEHHSI Cy0’ €KTHBHOTO ITUB1ITb-
HOTO TIpaBa, sIKi CKJIaJal0Th JIii IIUBIILHO-TTPABOBOI JTi-
sutbHOCTI [7, ¢. 223]. Came Taki 0OCTaBUHU CTaJIU ITiJl-
CTaBOIO MMOJIITY BCIX MPABOBUX SBHUIII, IO HAJEKATD JIO
CeKyHIapHUX IpaB, Ha JBi Tpynu: 1) mpasa, sKi € nepen-
YMOBaMH BUHUKHEHHS IIPABOBITHOCHH (IIPaBO Ha aK-
IIETT, MPaBO HA MPUUHATTS CHAAIINHKN); 2) TIpaBa, sAKi
BXOJSITh B YK€ ICHYIOY1 NIPAaBOBITHOCHHH (IIPaBO poO3i-
pBaHHS JIOTOBOPY, IPaBO BUOOPY B albTepHATHBHOMY
3000B’s13aHHI) [6, c. 19].

CekyHIapHe TPaBO € IOPUANIHO 3aXHIICHOO (BH-
3HAHOKO MTPABOTIOPSIIKOM) MOXKIIMBICTIO 0cOOU HAOyTH,
MarH i 31HCHIOBATH (Y T. 4. OXOPOHSTH 1 3aXHILIATH) TC
9H iHIIIe KOHKPETHE Cy0 €KTUBHE IPABO, a TAKOXK PO3IO-
psKaTHCA HUM (BU3HAYATH HOTO IOPUANYHY J0JIH0). 3a
CBOEIO IOPUIMYHOIO TPUPOIOI0 CEKYHIApHI MTpaBa € J0-
CUTD ONU3BKUMHU 10 Cy0’ eKTHBHUX TIpaB. Lle Takox Bux
i Mipa MOJIHMBOI MOBENIHKH, 10 AO3BOJSIE CyO’ €KTY
3aJI0BOJILHUTH HOTO BIIACHI iHTepecH. Peamizariis Takux
IIPaB IMOJISIrae B TIOCTIJOBHOCTI THX e CTaJIil, 1o 1 3/1ik-
CHEHHS 1HIINX Ccy0’eKTUBHUX npaB. OMHAK, HA TYMKY
OKpPEeMHX BYCHHX, BIIMIHHICTh CEKYHJApHOTO BiJ
cy0’€KTUBHOTO IpaBa IOJSITae B TOMY, IO IepIIe Ha-
JISKUTD [I0 KATETOPii MOMXIIUBOCTEH BUMHCHHS FOPHTUY-
HUX, a HEe (PaKTHYHUX Oii, TOOTO Ma€e CBOIM 00’ €KTOM
cy0’eKTHBHE MPaBo, a He Onara, 1mo € 00’ekTamMu Qax-
TUYHUX BifHOCHH [8, c. 331].

CekyHIapHi nipaBa He TIOTpeOyIOTh (Ha BiIMIHY Bij
cy0’€KTUBHHX) CBOTO 3a0e3NeUeHHS IOPUIUIYHUM

000B’s13k0M. SIKIIIO y MPaBOBITHOMICHHI MIPaBYy MPOTH-
CTOITh 000B’SI30K, TO CEKYHIAPHOMY IIPaBy IMPOTUCTOITH
JICIIIO iHIIIE — EIEMEHT, IKUI MOJsrae y HeoOXiaHOCTI
paxyBaTuCsl 3 TiSIMH 1HIIIO, 4ITKO BU3HaYeHO1 ocoon. Haii-
OUTBII TOYHOFO KaTeropiero, sika 6 BigoOpasuiia crenudi-
Ky CTaHy ITACHBHOTO Cy0’€KTa, €, Ha TyMKy O. b. babaeBa,
TIOHSTTSI KHECTH HACIIJIKH. ..» (TIpeTepreBarb — poc. ) [2,
c. 57]. Y T0ii yac sik cy0’ €KTUBHE IIPaBO, OyAy4r MOMKIIU-
BICTIO 3/1iliCHEHHSI TIEBHUX (PaKTUUHHX /i, aKCIOMaTU9IHO
TIPUB’A3YETHCS JI0 TIOHATTSI 000B’ 3Ky — TIOHSTTS TIPO Mipy
MOBEJIIHKM 0Ci0, 10 3a0e31euye MOXKIIMBICTD iX 3IHCHEH-
Hs1. CekyHIapHe NpaBo icHye came 1o co0i, mo3a 3B’ I3KOM
3 Oyb-iKuM 000B’s13k0M. Cy0’ €KTHBHE TIPABO MOKE Oy TH
MOpYIICHE MUISIXOM BUYMHEHHS 0COOOI0 TaKUX HiH, sIKi
HOPYUIYIOTh HOr0 200 MEPEIIKOAKAIOTH BOJIOAIIBIIO Ta-
KOTO TIpaBa y WOro 3JilCHeHHI. SIKI0 HEBUKOHAHHS
000B’SI3Ky € TIEPEIIKOION Y 31HCHEHHI MpaBa 1HIIOro
Cy0’exTa, TO CeKYHAAPHE MPaBO MOPYIINTH HE MOXKHA!
WOro 3MiMCHEHHS 3aJIEKUTh BUKIIIOYHO BiJ i HOCIA
npasa. FOpugnunmii eexr 3niCHeHHS CeKyHIapHOTo
npaBa HACTaHE HEMUHYYE, SIK O aKTHMBHO Ta IHTEHCUBHO
MIPOTH HBOTO HE 3arepedyBajia 0co0da, sika mijianacs Jaii
IILOTO (HEKTY.

Hacaiakom 3MicTOBHOT BiIMIHHOCTI CEKYHJapHUX
Ta cy0’€KTHBHUX IpaB € Te, MO0 MOJIOHO 10 TOTO 5K
NPaBO3IATHICTh, OyAyYH IOPUANIHOIO SIKICTIO 0COOH, HE
Moxe OyTH Hi 3MiHEHa, Hi, TUM OiJibllle, TOpYyIlIeHa iHaK-
IIe SIK y BHITaJKaX, MPSIMO BCTAHOBIICHUX 3aKOHOM (B
IHIIIMX BUIMAJKaX 3a JisIMH, HAITPABJICHUMH Ha 3MiHY a00
HOpPYIICHHS NIPABO3IaTHOCTI, 3aKOHOM MPOCTO HE Oy/e
BH3HAHO HISIKOTO IOPUINYHOTO €(EKTY), TOYHO TaK i ce-
KyHIapHe IIpaBo He MOXKe OyTH IOpyIIeHE, 0 Ha3WBa-
€THCSI, 32 BUBHAYCHHSM (BiJl TOTO, LII0 3aKOH HE Hajae
0co0am, SIKi IPOTUCTOSATH HOTO BOJIOUIBITIO, TAKUX FOPH-
JYHAX MOYKJIMBOCTEH, SIKi O MOIJIN SIKUM-HEOyIb YMHOM
BIUIMHYTH Ha CEKYHJapHE TIPaBO).

IcHy€e IpoIo3uIIist pO3yMITH CEKYHIapHI TpaBa JBO-
KM 9iHOM [8, ¢. 334]. 3 omHOTrO OOKY, 1X CJIij] pO3IiIs-
JIaTH SIK KOHKPETU30BaHi MPOSIBY IIUBIIBHOI MTPaBO31at-
HocTi (11 AMHAMIYHOT CKIIQJI0BO1), OCKIJIBKH I1I MOXKJIIH-
BOCTI CTOCYIOThCSI FOPUAMYHUX JiH, IO CIPSIMOBaHI Ha
BUHUKHEHHS 1 TUHAMIKY KOHKPETHHUX CY0’ €KTHBHUX
npaB (10 iX yucla HajJekarh il 3 Ipu0aHHs, BOJIOIH-
Hs Ta 3[iHCHEHHS Cy0’ €KTHBHUX IIPaB, a TAKOXK PO3IIO-
PSUKEHHST HUMU). 3 JIpyroro OOKy, CeKyHJIapHi mpasa
MAarOTh PO3NIISAATHCS SIK IMBLUILHO-TIPaBOBa (popma 0co0-
JUBOTO POJTY, HE TOTOKHA JKOIHIH 13 TpaIuIiiHUX Cy-
MDKHUX (pOpM — Hi €JIeMEHTaM [IUBIIBHOI MPaBO31aTHOC-
Ti, BiJT IKMX BOHH BiJPi3HSIOTHCS CTyIIEHEM KOHKPETHOC-
Ti BJIACHOTO 00’ €KTa, Hi Cy0’€KTHUBHUM TpaBaM, BiJl TKUX
iX BiApi3HsE 3MICT 1 MeTa HajanHa. OTxe, CeKyHAapHi
npaBa — 0coONIMBa MpaBoBa (opma, 110 3aiMae MPOMixK-
HE MicIie MK cy0’€KTUBHUMH TPaBaMH, 3 SKUMH BOHH
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CXOXI1 CTYIIEHEM CBOET KOHKPETH3allii, 1 3arajJbHO0 ITU-
BUJIBHOIO ITPABO3/IATHICTIO, HA Ky BOHU JOCHUTH CXOXi
CBOIM 3MICTOM, 3aco0aM¥ 3a0€3IICUEHHS Ta MEXaHI3MOM
3MICHEHHS.

He icnye B Hay1i i €1HOCTI CTOCOBHO XapaKTepHcC-
THUKH CEKyHJIaPHOTO IpaBa sK MpaBa adCONIOTHOTO YH
BiTHOCHOTO. 30KpeMa, BUCIIOBICHA JAyMKa, III0 CEKYH-
JlapHe TpaBo HaJiJIeHe 31aTHICTIO CTBOPIOBATH, 3MiHIO-
BAaTH 1 IPUIIHHATH PABOBITHOIICHHS, BXOJHTH J0 CKJIa-
Jly aOCOJIFOTHOTO ITPABOBITHOIIICHHS, MOYKE TIepelaBaTH-
Csly CHaIoK, 3A1HCHIOETHCS LUIAXOM OIHOCTOPOHHBOTO
BOJICBUABJICHHS, Y SIKOCTI IOPUAMYHOTO (haKkTy B MeXa-
Hi3MI 3IiICHEHHSI Cy0’ €KTHBHOTO TIPaBa € MepeTyMOBOIO
peauizalii nanoro cy0’ekTuBHOTO mpana [9, c. 154].
VY mpotuBary HaBelleHOMY MPOMOHYEThCS CEKyHIapHE
MPaBO BIJHOCHUTH JIO TPYIH BiITHOCHHX IPaB TMOPSII
3 mpaBamMu BUMOT [2, c. 5]. Ha BigmiHy Bij aKTHBHOI
CTOPOHM 3000B’sI3aHHS IHTEPEC CEKYHAapHO-YIIPaBO-
MOYEHOi 0COOH 33JOBONBHAETHCS 332 PaXyHOK BIACHUX
nid. [TpuHOUIOBA BiIMIHHICTh CEKYHJIAPHUX TPaB Bij
yCIX 1HIIMX BUJIB CyO €KTHBHUX IpaB IOJIATAE B iX Ii-
JHOBIM HANPAaBICHOCTI, Y TOMY, III0 BOHH BUKOHYIOTh
CITy>KOOBY pOJIb 1 HE MPU3BOIATH O OTPUMAHHS OJiara,
a TOKNIMKaHi c(hopMyBaT cy0’€KTHBHE MPaBoO HA OTPU-
MaHHsI Oara. TakuM 9WHOM, Ti cy0’€KTHBHI ITpaBa, sKi
CHpAMOBaHI Ha CTBOPEHHS 1HILIOro Cy0’ €KTUBHOIO Mpa-
Ba, MOXYTh OyTH BHJICHI B OKpeMy KiacupikaniiHy
TPYIy CEeKYHIApHUX TIPaB.

VY chepi KopropaTHBHHUX BIAHOCHH CEKyHIapHi mpa-
Ba HE MOXYTh OyTH aOCOJIOTHUMH i, K HACIiJOK,
MTOBWHHI OyTH TMOMIIIIEH] B IPYITy BiJIHOCHHX IpaB, TOO-
TO, SIK 1 Cy0’€KTHBHI KOPIIOPATHBHI MPaBa, BOHU MAIOTh
oOMexKeHe Koto 3000B’s13aHnX 0ci6. CekyHaapHe MpaBo
Mae€ MeBHY TTO3UTHBHY I[IHHICTB, SIKa TTOJISITa€ B TOMY, IIIO
HIXTO, KpPIM YIIPaBOMOYCHOTO Ccy0’€KTa, HE Ma€ BiIo-
BiJIHOT MOKJIMBOCTI, sIKa Hajia€ HOMy TEBHI TIepeBart.
[TopiBHSHO 3 MyOIiYHOO 0(hepTOrO, SIKa HAJIA€ OTHAKOBY
MOXKITMBICTB IS OYIIb-SIKHX CY0’ €KTiB IUBLIFHOTO Tpa-
Ba YKJIACTH JIOTOBIp Ha yMOBaX, yKa3aHUX Y Hiii, orojo-
IIICHHSI, HAITPUKJIA]T, IOATKOBOT eMicii aKIlii 4u MoBiIoM-
JICHHS TIPO TPOBEICHHS 3arajbHUX 300piB aKIiOHEPIB
HE MOXK€ PO3MIAJATHCA SK BUKIIOYHA, HAIEKHA YiTKO
BHU3HAYCHOMY aKI[IOHEPY MOXKIHUBICTh. TOOTO sIKIIO Jie-
SIKOFO MOYKJIMBICTIO Y PIBHOMY CTYTICHI BOJIO/Ii€ HEBU3HA-
YeHe KOJIO 0Ci0, TO BOHA HE MOKe OyTH BU3HAHA ITPABOM.
OTxe, il HEMOIUTLHO PO3MIISIATH SIK CEKyHIapHE KOPIIO-
paruBHe npaBo. [IpoBomsun mapaneni Mik BKa3aHHM
MiAXO0OM Ta 3A1MCHEHHSIM Cy0’ €KTUBHHUX KOPIIOpPAaTUB-
HUX TIpaB, MOJKHA 3a3HAYUTH, 1110 BIAMOBIAHE MPABO
Mo)ke OyTH BH3HAHE CEKYHIAPHUM CTOCOBHO IIpaBa aK-
[[iOHepa — BIACHUKA MPOCTUX aKI[iil CaMOCTIHHO CKITU-
KaTH T03a4eproBi 3arajbHi 300pHu akiioHepis (cT. 47
3akony Ykpainu «IIpo akmioHepHi TOBapHCTBaY).

HeBu3HaueHICTh y 3aKOHOIABCTBI Ta IIMBUTICTHYHII
HayIli CITIBBITHOIIICHHS MK KATETOPIAMHU «Cy0’ €KTHBHE
IPaBO» 1 «IIPABOMOYHICTH» BHOCUTH TUCOAIAaHC B OKpe-
Mi cepH CyCIIBHUX BIIHOCHUH, OJHIEIO 3 SIKUX € W
KOPIIOPAaTUBHI BiTHOCHHU. 30KpeMa, MIPaBoO HA yYaCTh
y (opmyBaHHi BOJI1 IOPUANYHOT 0COOU MPOTIOHYETHCS
BH3HATU CCKYHIIAPHUM, OCKUTBKH CEKyHIapHO-YIIpaBo-
MOYCHOMY CY0’€KTY (aKIIOHEepY, WICHY HATIISI0BOI PaIH,
YJIeHy KOJIeTiaJhbHOTO BUKOHABYOTO OPraHy, OJHOOCIO-
HOMY BUKOHABUOMY OpPTaHy) IIPOTUCTOITH TTOB’I3aHICTh
FOPUIMYHOI 0COOM BOJIEBHSIBICHHSM IHINOI ocoowu [2,
c. 7, 140]. OTxe, IpOMOHYETHCS, AOCTIIKYIOUH CEKyH-
JIapHi TIpaBa 1 KOPIOPAaTHBHI IPABOBITHOCHHH, BBAYKATH,
10 B CHJIY OOpaHHs 0COOH 10 paau TUPEKTOPiB (HATIIA-
JIOBOT1 paju — 3a 3aKOHOJAABCTBOM YKpaiHu) y Hei
3’SIBIIETHCSI CEKyHIapHE MPABO OpaTH yIacTh y CIpaBax
ToBapucTBa. [IpoTe HAlTOBHEHHS LBOTO IIpaBa € JIEII0
IHIIUM, HI’K BIJMOBIAHOIO MpaBa aKIiOHEPa, OCKIIbKH
TOBHOB)KEHHSI HATVISIIOBOT PaJv € BiIMIHHUMH BiJI TIOB-
HOBa)KEHb 3arajJibHUX 300piB aKIiOHEPiB. 30KpeMa, MixK
IpaBaMy WICHA HANIAAO0BOI paay i Cy0’ eKTUBHUM KOp-
MMOPATHBHUAM TIPABOM aKI[IOHEpa € OJTHA JIOCUTh ICTOTHA
pizaus. Tak, mpaBo YjieHA HATIAIOBOI panu OpaTu
y4acTh y CIpaBaxXx TOBAPUCTBA € OJHOYACHO HOTO
000B’SI3KOM, 32 BUKOHAHHS SIKOTO MOYKE ITepei0adaTrcs
BuHaropona (4. 4 ct. 51 3akony Ykpainu «IIpo akio-
HEpHI TOBAPHUCTBa»). AKIIIOHEp yNpaBi 3a BIAaCHUM Oa-
JKaHHSIM Opartu abo He OpaTH y4acTb y 3aralibHHUX 300pax
aKIi0HEPiB, TOJOCYE BUKIIOYHO HA BIACHUH PO3CYI.
VY cBOIO uepry, WICH HaMISAA0BOI paax HE JIMIIE BIPAaBi,
aJie 1 3000B’A3aHUN 3 IBUTHCS Ha 3aCiIaHHs BiAIIOBII-
HOTO OpraHy, OpaTH y4acTh B OOTOBOPEHHI ITUTaHb, BHE-
CEHHUX JI0 MOPSAKY JEHHOTO, i BUPaKaTU CBOIO BOJIIO
IJIIXOM TOJIOCYBaHHS. TakuM YHMHOM, SIKIIO aKI[iOHEp
Ii€ y BIIaCHHX 1HTepecax, TO WICH HaIVISIIOBOT paIy Ke-
PYETBCS B MIEPIILY YePTy Uy KUMH IHTePECaMHu.

OpHak BUHUKAE MUTAHHA: 49U OyIe CTOCYBaTHCS
«CEeKyHAapHEe MPaBoy, 1[0 BUHUKAE B 00paHOoi 0co0wH,
KOPIIOPAaTUBHUX BigHOCUH? HaBpsia uu MOkHA JaTw
CTOCOBHO BKa3aHOTO NMUTAHHS MMO3UTHUBHY BiAIOBiJb.
Cnpasennuo crBepmkye O. b. babGaes, mo BkazaHe
MIPaBO € BIIMIHHUM BiJ] Bi/IIOBITHOTO MpaBa aKI{ioHepa.
[TpoTte B mpoaOBKEHHS BIACHOT TyMKH CITIpHO ii 3aBep-
IIy€ — «OCKUTBKU KOMITCTEHIIIs] HATTISI0BOI payl € Bif-
MiHHOIO BiJI KOMIIETEHIIii 3araibHUX 300piB aKI[IOHEPIBY.
Hesposyminum € Te, SKUM YUHOM CEKyHIapHE NPaBo
oco0u, 00paHOi 10 HATIISLAOBOI Paii, MOXKE TIOPiBHIOBA-
THUCS 13 CeKYHIapHUM KOPIIOPATUBHUM IPABOM aKIliOHE-
pa, OCKIJIbKHM MM Ma€eMO Pi3HOILIONTMHHI 33 CBOEIO TIPH-
POOTO IPABOBITHOCHHU. Y TIEPIIOMY BHITAIKY JOPEIHO
BECTH MOBY IIPO NPABOCYO €KTHICTH 0cO0U, 00paHOi 10
oprany AT, mo i 3yMOBIIIOE 0008 430K (BHAIICHO
MHOK0. — fO. JK.) 4ieHa HarA0BO1 paju OpaTu y4acThb
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y poOOTi BIAMOBITHOTO OpraHy. ¥ TOH K€ yac mpaBo-
Cy0’€KTHICTb aKI[iOHEpa Ma€e KOPIIOPATUBHUM Xapakrep,
10 Ma€ [UBUILHO-IPABOBY MPHUPOAY U IPYHTYETHCS HA
3IIHCHEHH] HUM npasa (BuaiieHo MHOK0. — FO. JK.) Ha
Y4YacTh B YIPABIiHHI TOBAPUCTBOM.

VKUBaro4YH CJIOBOCIIONYUCHHS «CEKyHIapHA PaBO-
MOYHICTEY, TH HAJAETHCS 3HAYCHHSI CKJIAA0BOT YaCTHHHU
Cy0’€KTHBHOTO MPaBa KPEIUTOPA, sIKA BUCTYIA€ OCHO-
BOIO IS BANHCHHS OJJHOCTOPOHHIX BOJICBUSIBJICHD, Ha-
MPaBJICHUX Ha 3MiHY a00 MPHUITMHEHHS TPABOBITHOCHH
[10, c. 16]. OTxe, kareropii «ceKyHAapHE MPABO» 1 «IIpa-
BOMOYHICTh» € PI3HHUMHU 32 MPAaBOBOIO MPUPOIOIO,
OCKUTBKH KOJIA TIPABOMOYHOCTI (SIK MOKJIUBOCTI, IO
BXOJISITh JIO CKJIaIy IPaBO3JATHOCTI) XapaKTePH3YIOTh
3JIaTHICTH 10 HAOYTTs, BOJIO/AIHHS, 311CHEHHS 1 PO3IIO-
PSUDKSHHS TIpaBaMHM B3aralii, 00’ €KT CEeKyHIapHOTO TIpa-
Ba — 1€ 3aBXK]IU OJMHUYHE KOHKPETHE Cy0 €KTHBHE Ipa-
BO (a00 KOMIIIEKC Cy0’ €KTHBHUX HpaB, c(hOpMOBaHUH
CTaHOM Ha TICBHHI MOMEHT 4acy). ToMmy Oyib-sike Kop-
MOPaTHBHE TIPABO MOXKE CKJIAIATUCS 3 IPABOMOYHOCTEH,
a octaHHIi — i3 cybnpaBomounocTeid [11, c. 39; 12,
c. 197], ane HisKk HE 3 OKPEMHUX TIPaB.

BucnoBkn. BBakxaeMo, 1110 03HaKaMU CEKyHIApPHOC-
Ti y KOPHOPAaTUBHUX BiTHOCHHAX MOXKYTh OyTH HaIiIeH]
MPABOMOYHOCTI SIK CKJIaJ0BI €IMHOT KOPITOPATHUBHOI
MPaBO3/IaTHOCTI, SIKI ITiJT Yac 3AiiCHeHHsI Ta TpaHchop-
Marii y cy0’€KTHBHI KOPIOPATUBHI MpaBa 3MiHIOIOTh
MIPAaBOBHUH CcTaTyC aKiioHepa — 00CAT HOTO KOPIIOPATHB-
HUX TpaB (Hanpukiaa, BojgoAiHHg 10 1 Ginblie BiacoT-

KaM¥ aKIliif HaJa€e aKIioOHepy MOXKIIHUBICTh CKIUKATH
103a4epro.i 3arajibHi 300py akLioHEePiB. Y pa3i BiAMOBH
BHUKOHATH BUMOTY aKIliOHepa Ta BANHUTH BiAMOBIIHI Jii
HarAI0BOI0 panoio AT y akmioHepa BHHUKAE MPaBo-
MOYHICTh BYMHHTH 11 Jii CAMOCTIIHO).

OxpecneHi mpoOIeMHi aCTIEKTH Ta HAYKOBA TUCKYCist
B FOPHIMYHIHN JTITEpaTypi JO3BOIUIN TIATH BUCHOBKY, I110:

1. CexyHaapHe IPaBo € 0COOIMBHM Pi3HOBUIOM
Cy0’€KTMBHHX IHMBIIBHUX MpaB, 311HCHEHHS SIKUX TO-
JsSITa€ B OTHOCTOPOHHBOMY BOJICBHSIBICHHI H CIIpsIMOBa-
He Ha BUHUKHEHHS 1HIIOro ¢y0’ €KTUBHOTO npaBa. OHaK
BIJIMOBIJTHE MPABO Ma€ BIAacHY crenudiky — oMy He
KOPECTIOHIYE KOHKPETHHH 000B’SI30K.

2. 3a CBOEI IOPUIUIHOIO MPUPOAOI0 CEKYHIApHI
npaBa € OMU3BKUMU JI0 Cy0’€KTUBHUX MPaB y BUIIAJIKY,
KOJIM TIPABO CKJIAJIA€ThCS 3 OfIHIET mpaBoMO4YHOCTI. [TpnH-
[UIIOBAa BIIMIHHICTh CEKyHIAPHUX MpPaB IOJATAE Y iX
[ITBOBIN CIPSIMOBAHOCTI (BOHM BUKOHYIOTH CITY>KOOBY
POIb 1 HE IPU3BOMATH 10 OTPUMAaHHs Oyara, a OKJIMKa-
Hi chopMmyBaTH cy0’eKTUBHE IpaBo (Horo oOcsT) Ha
OTpHUMaHHs Onara).

3. VY KOprnopaTHBHHUX BiTHOCHHAX OUTBIII JOIIEHO
BHKOPHCTOBYBATH KaTErOPil0 «CEKyHAapHa IPaBOMOY-
HICTBY» 3aMiCTh MOHSTTA «CEKyHJIapHE MPaBoy, IO I0-
SICHFOETHCSI 3MICTOM KOPIIOPATHBHOI MPaBO3JaTHOCTI.
Came BHKOPUCTaHHS Ti€i 9¥ 1HIIOT IPABOMOYHOCTI, IO
CTaHOBHTH 3MICT BiAMIOBITHOTO IPaBa, 3yMOBIIOE (BU-
KJIMKAE JIO JKUTTS) 1HII TIPABOMOYHOCTI Ta € IMiJCTABOIO
IUTSI 3MIHU 00CSTY Cy0’ €KTHBHOTO KOPIIOPATUBHOTO ITPABA.
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[O. M. )KOPHOKV

KaHIUJAT FOPUINYECKUX HAyK, JOLEHT, BeAYIUN HAyYHbIN COTPYIHUK
HWU npaBoBoro obecniedennst nHHOoBanoHHoro pa3Butust HAIIpH Ykpannsl

«CYBBEKTUBHOE KOPIIOPATUBHOE ITPABO»
VS. «CEKYHIAPHOE ITPABO»: ET PRO CON

B npeacTaBieHHO Hay4YHOW CTaThe aBTOPOM IpeIaracTcsi COOCTBEHHOC BUACHUE COOTHOIICHUS KaTerOpHid
«CyOBEKTHBHOE KOPIIOPATHBHOE TIPABO» M «CEKyHAApHOE MpaBo». Ha OCHOBaHMM CPaBHUTEIHHOTO aHAIN3a yKa3aHHBIX
TIOHATHHN CJIeNIaH BBIBOJ O TOM, YTO B KOPIIOPATUBHBEIX OTHOIICHHUAX OOJee IeIecoo0pa3HO MUCTIONB30BaTh KaTECTOPHIO
«CEKyHJIapHOE MPABOMOYHE» BMECTO MOHSATHUS «CEKYHIIAPHOE MPABOY», YTO OOBSICHSIETCS COACPIKaHUEM KOPIIOPATUBHOM
paBocrocoOHoCTH. IMEHHO HCIOIB30BaHUE TOTO MIIM HHOTO TIPAaBOMOYHS, COCTABISIOIIETO COCPKAHNE COOTBETCTBY-
IOIIIETO TIpaBa, MPeIONpeAeIeT (BBI3BIBACT K KU3HH) APYTHE TIPABOMOYHS H SIBJISIETCS] OCHOBAHHEM JIJIs HI3MEHEHUS 00BeMa
CyOBEKTHBHOTO KOPIIOPATUBHOT'O MPAaBa.

Ki1roueBble c10Ba: KOPIIOpaTHBHOE MPABOOTHOIICHUE, CYOBREKTHBHOE KOPIIOPATHBHOE MIPABO, CEKYHIApHOE MPaBo,
MIPaBOCIIOCOOHOCTD, IPAaBOMOYHE, KOPITOPATHBHAS 00S3aHHOCTb.
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«SUBJECTIVE CORPORATE RIGHT» VS. «THE RIGHT WITHOUT DUTIES»: ET PRO CON

Problem setting. The legal assessment of such a phenomenon as corporate rights is rather ambiguous and their
understanding is not consistent with the terminology used in the Civil Code of Ukraine. Obvious are different approaches
to the determination of the subjective corporate right, the result of which is consolidation within the Law of Ukraine «On
Joint-Stock Companies» of the instruction about the presence of plurality of rights of a shareholder, but within the Civil
and Commercial Codes of Ukraine — about the presence of legal authorities. Meanwhile, there is inconsistency in the
mentioned Law, because the same definition of corporate rights uses both the term «other rights» (referring to the
components of corporate rights) and the concept of «legal authority». A single category of «legal authority» within the
subjective corporate right is rightly used, in our opinion, in these Codes. Relevant inconsistency brings to life the need to
define not only the legal nature and content of the subjective corporate right, but conduction of its comparative analysis
with other legal structures — one of which is the right without duties.

Analysis of recent researches and publications. The subject of studying the legal nature of the subjective corporate
rights and the rights without duties was the interest of O. B. Babaiev, V. A. Belov, S. M. Bratus, Ye. V. Vavilin and others.
However, the papers of these professionals do not contain an exhaustive answer to the question regarding legal practice
concerning legal qualification and clarification of the correlation of the studied legal categories.

Target of research. The objective of the article is to clarify the correlation of the categories «subjective corporate
right» and «the right without duties». Particular attention is paid to their use in the sphere of corporate relations and setting
arguments pro and con of their application.

Article’s main body. In civil law science there is the dominant position, according to which the rights without duties
together with «generaly» civilian subjective rights should be recognized the same subjective rights. However, the theory,
according to which the phenomena, generally defined as the rights without duties, not having common legal nature, but
are to be recognized as different options of real activity, measured as the legal compositions, legal facts, their elements
and acts of implementation subjective civil right, which compose the actions of civil and legal activity, has been developed.

The consequence of the content difference between the rights without duties and subjective rights is the fact that just
as legal competence, being a the quality of a person, can neither be changed nor moreover violated except in the cases
directly established by the law (in other cases according to the actions directed at changing or violating legal competence,
the law simply will not recognize no legal effect), as well as the right without duties can not to be violated, that is a priori
(because the law does not provide people, who oppose its holder, such legal opportunities that could in any way affect
the right without duties).

Categories «the right without duties» and «legal authority» are different in legal nature, as when legal authorities (as
the opportunities that are part of the legal competency) characterize the ability to the acquisition, possession, exercise and
disposition of the rights in general, the object of the right without duties — is always single specific subjective right (or
set of subjective rights formed at a definite period of time). Therefore, any corporate right may consists of legal authorities,
and the latter — with sub-legal authorities, but not of individual rights.

Conclusions and prospects for the development. Based on the conducted analysis the author concludes that it is
more appropriate to use the category of «legal authority without duties» instead of the term «the right without duties»
within corporate relations, and this is due to the content of the corporate competency. It is the use of a legal authority that
includes the content of the relative right causes (causes to life) other legal authorities, so this is the basis for changing the
format of the subjective corporate right.

Key words: corporate legal relations, subjective corporate right, the right without duties, legal competency, legal
authority, corporate responsibility.
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