CYYACHI TEOPETHYHI TA
NMPUKJIAAHI TIPOBJIEMH
KPUMIHAJIBHOTI'O ITPABA

YIIK [343.19:351.74](477)

Cepriii Mukosiaiiopud I'ycapos,

JIOKTOp IOPUANYHHUX HaYK, YJI€H-KOPEeCITOHAEHT
HauioHnanbHoi akazeMii NpaBoBUX HayK YKpaiHH,
3ac/ayKeHUH I0pUCT YKpaiHu

(Xapkiscvkull HayioHaabHUll yHigepcumem
eHympiwHix cnpas, Xapkis)

KPHMMIHAJIbHO-TIPABOBUH 3AXHCT MPAIIIBHUKIB
[IPABOOXOPOHHHUX OPTAHIB: CYYACHUH
CTAH TA IIEPCIIEKTUBHY BAOCKOHAJIEHHA

Y cmammi poszassHymo numaxHs 3a6e3neveHHs1 3axucmy
npayieHuUKi8 npagooxopoHHUX Op2aHie, HaBedeHO npukaa-
du Tio20 supiuieHHs 8 JesiKuX KpaiHax, HadaHo npono3uyii
w000 w/sxie y0OCKOHA/1eHHsl 3aKOH0Jaecmead 8 YboMy Hd-
NPSAMKY.

Kawouoei cnoea: asmopumem, npagooxopoHHi op2aHu, 3axucm npayisHuKis
NnpasooxXopoHHUX OP2aHis.

IlocTaHOBKA Npo6JiIeMH. 37aTHICTb YKPaiHCbKOI Jiep»KaBu BUKOHYBa-
TH BHU3HaYeHi BiTYM3HAHOI KOHCTUTYyLi€I0 000B'I3KHM Nepes IpoMajisiHa-
MU, BUPILIYBATH COLiaIbHI KOHQJIIKTH, OpraHi3oByBaTH HOpMasibHe QYHK-
I[iOHYBaHHS CyCHiJIbCTBA, a TAaKOX, B3aEMOJIIOYM 3 IHIIMMHU Cy6'EKTaMU
Mi>KHapOZHOI0 IpaBa, 6paTH y4acTh y MiTPUMaHHI perioHaJlbHOrO0 1 BCcec-
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BITHBOTO MHUpY, 3HAYHOIO MipOI0 3aJIeKUTh BiJj epeKTUBHOCTI AislJIbHOCTI
ny6JIiYHOro amapaTy ynpaBJiiHHS COIjiaJIbHUMH IPOLecaMy Ta KOHTPOJIIO
3a HUMU. [Ipy 1bOMY OZ{HI€10 3 BXKJIMBUX JIAHOK Y MeXaHi3Mi, 3a J0OMOr oo
SIKOT0 326e3Me4yeThCSI BUKOHAHHS T'OJIOBHUX 3aB/aHb Jlep)KaBH, € IPaBo-
OXOPOHHA cUCTeMa. 3Ha4eHHS [[bOT0 COLliaJIbHO-NIPAaBOBOTO IHCTUTYTY BaX-
KO NepeouniHuTH. KpusaTuM cTaB BUC/IB, 1[0 NPAaBOOXOPOHHI OpraHu — 1€
TOHKa JIiHifA, 6ap’ep, AKUHI BiJOKpeMJIIOE CBIT BiA po3ryny aHapxil. IcTopii
BiZIlOMO YMMaJsio NpPUKJIaAiB, KO 6e3/is/IbHICTh TPAaBOOXOPOHHUX OPTaHiB
napaJiisyBaJjia >KUTTs iJux MicT a6o ¥ KpaiH. lle miaTBepKye mocBig 6a-
raTbox KpaiH cBiTy. 30KpeMa, 3raflaEMO CTpauK JiBepnyJbCbKUX MOJiLein-
cbkux y Benukiit bpuranii. Ik Bifomo, y 1919 p. BOHU NpUNIMHUIU POOOTY,
BUUIIJIM Ha BYJ/IMIIi MicTa i BUMarasiv miiBUILEHHS 3ap00iTHOI IJIaTH, SIK Ha-
CJIiZIOK, Pi3KO0 30iIbIIKIACS KIJIBKICTD 3JI0YHMHIB - BOUBCTB, p0360iB, rpabe-
XiB, KpaZiKok To1o. A B [laHii y 1944 p. mic/is TOTO, K MiApo3Aiau damucT-
cbkoi apMii Ta CC 3axonuJu yci noJsinerchbKi AiJbHUII Ta 3aapeliTyBaJa
MoJiL e CbKUX, HAa BYJIMLSAX MT0Ya/Id «IaHyBaTU» 3J10il. [H1Ia kpaina - CIIIA.
Y 1977 p. y Hero-HopKy iz yac «BeJMKOTo 3aTeMHEHHS» Ha 24 T'OJUHU
6y/10 BUMKHEHE CBiTJIO, 1110 YHEMOXJIMBUJIO POGOTY MOJIIEHChKUX CJIYKO,
pe3y/bTaT Makke OJHAKOBUH — 6€3J1a/1, CBABiJIJISA, TOOTO Y 3JI0YMHIIIB OYJIH
po3B’sizaHi pyku[1, c. 11].

EdexTuBHICTP BUKOHAaHHSI NPaBOOXOpPOHHOI GyHKII JepxaBu 3aje-
J)KUTh He JIMIIe Bifi MaTepiaJlbHO-TEXHIYHOIr0 MOCTa4YaHHA, OCHALlleHHS, Ka-
JlpoBOro 3MilHeHHs, GiHaHCyBaHHS BiZJIOBIJHUX OpraHiB Ta ycTaHOB. Bax-
JIMBUM ii KOMIIOHEHTOM € IPaBOBe 3a6e3MedeHHs], Y TOMY YHCJIi crieniaabHUH
KpUMiHa/JIbHO-IPAaBOBUM 3aXUCT chepy MPABOOXOPOHHOI iIbHOCTI, AKUH
Mae 6yTH HalliJIeHUH Ha CTBOPEHHS YMOB 6e31e4YHOro BUKOHAaHHH ii mpanis-
HHUKaMH CBOIX C/1y»K60BHX 06OB’I3KiB Ta ONTUMaJIbHOr0 QYHKIIOHYBaHHS
BiANMOBiHMUX opraHiB M miApo3AijiiB. He cekpeT, 10 BiJi TOro, HacCKiJibK1
Ha/lilHO 3axMlIeHi Aep>KaBo0 NpaBa W 3aKOHHI iHTepecH NpaBOOXOPOHIIIB,
CYTTEBO 3aJIEKUTh FOTOBHICTD IUX CY6'€KTiB BUKOHYBATH CJIY>K00Bi 3aBaH-
Hs, piBeHb IX caMoBigmadi Ta npodecioHanismy. [Ipu 1IbOMY TiJ; 0XOPOHOIO
KpPUMiHa/JIbHOTO 3aKOHY MalOThb NepebyBaTH TAKOX i poAWdyi MpauiBHUKIB
MIPaBOOXOPOHHUX OPTaHiB, L0 € [0AATKOBOIO FapaHTIEI0 3aXUCTY IIUX 0Ci6 Ta
3abe3nevyeHHs 6e3/[0raHHOr0 BUKOHAHHS HUMU CBOiX 060B’I3KiB 3 OXOPOHHU
NPaBONOPAAKY.

3Ba)kalo4yM Ha IOCTiliHe yCKJIaJHEeHHS 30BHILIHIX YMOB, B IKUX J0BO-
JUTbCA MpaloBaTH BITYN3HAHUM MPABOOXOPOHIISIM, @ TAKOXK BPaxOBYIOUU
TpUBAINH nepiof HeoBipH i (Ha »Kasib) 3HMKEHHSI IOBAry 0 aBTOPUTETY
Jlep>kaBU B LIJIOMy Ta il IPaBOOXOPOHHOI CUCTEMHU 30KpeMa, B YKpaiHi Io-
LIMPUINCA BUNIAJAKHU ONOPY NMpaliBHUKaM OpraHiB OXOpOHU NpPaBONOPALAKY,
CIpo6y MPaBOMOPYIIHUKIB MOMCTUTHCA iM abo iX GJIM3bKHM pojyyaM 3a
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BUKOHaHHS CJy>K60BUX 060B’s13KiB. HU3bKMI piBEHB /1iEBOCTI IPaBOOXOPOH-
HOI cucTeMu YKpaiHH i AKocTi peasizanii Hero cBOiX QYHKIIH, 1[0 TpUBAIUN
Yyac BUKJIMKAJIO COpaBeAJIMBi HapikaHHA 3 6OKY CyCliJIbCTBA, HE B OCTAHHIO
Yepry Oy/IM 3yMOBJIEHI HEJJOCTAaTHIM CTyleHeM 3aXHIEeHOCTi MpalniBHUKIB
i€l CUCTeMH, AK HACJIiL0K, HU3bKOI0 MOTUBAL€I0 IX HA BUPilIeHHA Hepij-
KO PU3UKOBAHUX, MIOB’I3aHUX i3 3arpo3aMHu Jisi 0COOHUCTOI 6e3MeKH, KUTTH,
3710pOB’s, MaifHa Ta iHUIMX 6J1ar onepaTUBHO-CIYK60BUX 3aBAaHb. OTxe, 3a-
6e3nedyeHHs] KPUMiHA/JIbHO-NIPABOBOI'0 3aXUCTy MpaLiBHUKIB IPAaBOOXOPOH-
HUX OPraHiB Ma€ CTAaTH OAHUM i3 IpiopUTETIB JeprKaBH Ha HIJISAXY N06YJ0BU
edekTHBHOI MO/iesTi TPaBOOXOPOHHOI CUCTEMH.

CborogHi opraHu BHYTPIIIHIX cOpaB YKpalHU NepeXHUBalOThb INepi-
0/i KapAuHaIbHUX pedopM, AOKOPiHHOI mepebyLoBH 3TiJHO i3 KpalmuMH
CBiTOBMMHM cTaHJapTaMu. CycmiZibCTBO BHMMara€ Bif IX mnepcoHajay 3Ha-
YHO €eHEeprilHiloro M pe3y/JbTAaTHUBHIIIOrO BMKOHAHHS CBOIX OOOB’S3KiB.
Y 3B’A3KYy i3 UM 36i/1bIIYETHCA HAaBAaHTAXKEHHS HA KOXKHOTO 3 HUX y cdepi
npodeciiiHol W cay»k60B0i IPAaKTHKH, 1110, HA POHI CIJIECKY 3JIOYMHHOCTI,
3YMOBJIEHOTO OCOGJIMBOCTSIMH Cy4YaCHOTO COLIa/JIbHO-TOJITUYHOTO €TaIy
KUTTS Hallol KpaiHW, 3HAYHO MiJ[BUILYE PU3UKHU JJIS KUTTS, 340POB’s], Ti-
JIeCHOI HeJJOTOPKAaHHOCTI, iHIIKMX mpaB, 6J1ar Ta 3aKOHHUX iHTepeciB mpej-
CTaBHUKIB BITYM3HAHUX OPraHiB 0XOPOHHU NpaBonopaKy. Tak, 30kpeMa, Bxke
3a MepIIMMHU pe3yJbTaTaMi POOGOTH HOBHUX MiAPO3/i/IiB NaTPyJAbHOI MoJTiii
B Kuesi, XapkoBi, JIbBOBi Ta iHIIKUX MicTaXx YKpaiHH CTa€ O4YeBUJHUM, 110
KIJIbKiCTh KOHTAKTiB npaniBHuKiB OBC i3 rpoMazgiHaMy, y TOMy 4uCi U i3
NOPYLIHUKaMHU 3aKOHY, CTpiMKo 3pocTae. [Ipu iboMy, BUXOAAYH 3 IPUHL MY
6e3nepepBHOCTI AisAbHOCTI moJtinii, ii mpaliBHUK He Ma€ MpaBa BiIMOBUTH
B po3ms/i a0 BifIKJIACTH PO3IVIsAJ, 3BEPHEHb CTOCOBHO 3a6e3ne4yeHHs IpaB
i cBOGOA JIIOJUHY, OPUANIHHUX 0Ci6, iIHTEpeCiB CyCNIbCTBA Ta JIepP>KaBH Bij
NPOTUNPABHUX NOCATaHb i3 MOCHUJIAHHAM Ha BUXIAHUU, CBATKOBHUU YU He-
po6ouunii JeHb a60 3aKiHUeHHs po6o4yoro AHs [2]. 3a3HavyeHi 06CTaBUHU HE
MOXYTb He BIUIMHYTH Ha 306i/1blIeHHs KiJIbKOCTi CUTYyaLil, Y X0Ai SKUX a6o
3a pe3yJibTaTaMH SKHX CTBOPIOIOTHCS 3arpo3d OCOGHUCTUM Ta CAYKOEO0BUM
iHTEpecaM NpaBOOXOPOHILs. Y LIbOMY 3B’SI3Ky BXX€ BKOTpE 3aroCTpUIach
AKTYaJIbHICTDb MPOG6JIeM MTPABOBOTO 3aXUCTY OCi0, sIKi, BUCTyIal04YH Bij| iMeHi
Jlep>kaBH B 0Qil[iHHO-BJIaIHUX BiJHOCHHAX, 6€310CepeIHbO OEPYTh y4acThb
y peautizauii ii npaBooxopoHHoi pyHKIil. Cepes 3aX0/1iB, TPOBEJEHHS SIKUX
IOKJINKAaHE CIIPUSTH BUpILIEHHIO L€l mpo6/ieMy, MoMiTHe Micue mocijgae
HEBIiZIBOPOTHICTh HACTAaHHA KPUMIiHaJIbHOI BiIOBIAJIbHOCTI 32 HU3KY CyC-
HiJIbHO He6Ge3MeYHUX MOCATaHb, CIPSIMOBAHUX NMPOTU BiJHOCHH MpPaBOOXO-
poHHoi gisabHOCTI. Ii migcTaBu ckoHLEHTpoBaHO B po3ziai XV Oco6uBol
yactuHu KpuminanbHoro kozgekcy Ykpainu (gani - KK) «310uynHn npotu
ABTOPUTETY OpPraHiB JepKaBHOI BJIaJiY, OpPTraHiB MiCLieBOT0 cCaMOBpsAyBaH-
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Hs Ta 06'€lHAaHb I'POMA/ISIHY», TIOJIOKEHHS SIKOT0, SIK CBiJUMTD MPAKTHUKA, 110~
CTiliHO 3aTpeOyBaHi. Tak, siuie B MUHYJIOMY POIIi ¥ AepKaBi 6ys10 odinifiHo
3apeecTpoBaHO 23268 3/I04MHIB, BiIMOBiJa/JbHICTh 3a fAKi mepeb6adeHO
HOpMaMH{ Ha3BaHOIo po3Ziay. MicTUTB BiH | HU3KY creljiaJi30BaHUX KpHUMi-
HaJIbHO-TIPaBOBUX 3a00pOH, peasizaliisi IKMX NpU3Ha4YeHa caMe JJIs1 3aXUCTY
[IPaBOOXOPOHLIB.

AHaJi3 ocTaHHIX gocaiaxkeHb i my6aikanii. Y Teopii kpuMiHasbHOTO
npaBa MUTAHHAM 3aXHUCTY IPAaBOOXOPOHHOI AisI/IbHOCTI MPHUCBSIYEHO POGOTH
M. 1. BaxxaHoBa, 10. B. bayuina, JI. I1. Bpuy, €. M. BiaxiBcbkoro, B. A. Top6y-
HoBa, JI. 10. 'ypenka, . I. JaBupoBuy, B. T. /I3106w, JI. B. lopo, C. I. /Isauyka,
B. A. Knumenka, M. H. KoprkaHcbkoro, M. I. MesnbHuKa, B. 0. HaBpobkoro,
B. B. Cramuca, M. 1. XaBpoHtoka, C. C. flneHka Ta iH. Hal6isbm riinboke mo-
CJTiPKeHHS BKa3aHUX MUTaHb O0ys10 3ailcHeHO B. . Ocagyum (Maemo Ha yBasi
HOro JOKTOPChKY AucepTaniio «I[Ipo6ieMu KpUMiHaIbHO-IPABOBOI'O 3aXHUC-
Ty NPaBOOXOPOHHOI AisiIbHOCTI» Ta MOHOTpadito «KpuMiHanibHO-paBOBUH
3aXMCT MPABOOXOPOHHOI AissIbHOCTI»). [Ipani HazBaHux QaxiBUiB oxoILIIO-
I0Th IIUPOKUU CHEKTP Npo6JieM OXOPOHU aBTOPUTETY OpraHiB Jep:kaBHOI
BJaJ4 B LIJIOMy i1 IPaBOOXOPOHHOI Ai/IbHOCTI 30kpeMa. BogHo4vac, He Bci
iX cynrHi BUCHOBKY ¥ MPOMO3HUIIii 10/10 3a6e31meYeHHsI KpUMiHaJIbHO-TIpa-
BOBUMH 3aC06aMU 3aXHUCTY IPABOOXOPOHHOI CHCTEMH Ta ii mpe/CTaBHUKIB
HaJIeXKHUM YMHOM peasli30BaHO y 3aKOHOJABCTBI PO KpUMiHa/IbHY BiJIo-
BiganbHicTb. Tak, 3BepHeMoO yBary, no-nepiie, Ha JOCKOHaJiCTb IpPaBOBOI
OCHOBM TapaHTYBaHHS KPUMiHaJbHO-MPABOBOTO 3aXMUCTy TAKUX 6a30BUX
0COBUCTHX OJ1ar MPABOOXOPOHIA, SIK KUTTS, 3[0POB’s, 6e3neKa U TisiecHa
HeJJOTOPKAaHHICTE.

3 orsig/ly Ha CKa3aHe MeTOI0 CTATTi € BUBYEHHS HaJlaHHS peKOMeHAalii
i3 mpuBOAY TOrO, SIK JOMOTTHCS 6aaHCy Mi’k 060B’s1I3KaMU TPAaBOOXOPOHLLiB
Ta IX IpaBaMy, 30KpeMa, IX IpaBOM Ha 3aXUCT.

Buk1ag, o0CHOBHOTO MaTepiany. Ik HaroJsiomyeTbcs y axosil siTepa-
Typi, POAOBUM 00’€EKTOM 3JIOUHHIB, mepenbadeHux posaisioMm XV OcobimBoi
yactulU KK, € rpyna cycniibHUX BiJHOCHH, 1110 BUHUKAKOTh MK OpraHaMu
JlepKaBHOI BJIaJiY, OpraHaMHu MiCLleBOTO CaMOBpPSIIyBaHHS, 00'€JHAaHHAMHU
rpoMazsH i ¢i3sMYHUMH ocob6aMu y 3B'sI3Ky 3i BUKOHAHHSM aAMiHicTpa-
THUBHO-PO3NOPAAYNX GYHKLIM 3 METOI 3aXWUCTY MpaB, CBOOO/ i 3aKOHHUX
iHTepeciB ¢piznyHUX i OpUANYHUX 0Cib [3, c. 449]. Ak 6aunMo, TaKUH 06'EKT
KPUMIHaAJIbHO-NIPAaBOBOT0 3aXUCTY, AK IPAaBOOXOPOHHA JiAJbHICTb Y BiTYU3-
HAHOMY KpPUMIiHaJbHOMY 3aKOHOJABCTBI «IOIVIMHAETHCA» Ha3BaHUM BHIIE
poznoBuM 06’ekTOM. BogHOYAC, y cydacHii KpUMiHa/IbHO-IPABOBiM AOKTPUHI
JOCTaTHbO NEePeKOHJIMBO JJ0BEJI€HO, 1[0 IeBHA Irpyna 3JI0YUHIB, ONMCAaHUX
y MeXax JJaHOTr'0 PO3/ily, ocsATae Ha BiAHOCHO Bifjoco6seHy chepy cycniyib-
HUX BiIHOCHH, TOOTO Ma€ BJIACHUM BUAOBUH OO'EKT, AIKUH Ge3nocepeaHbo
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HOB’sI3aHUH 3i cdeporo 0XOPOHHU MPABONOPSAAKY. TOMy YMMaJIo BITYM3HAHUX
HAyKOBIIiB, Ki JOCJiKyBa/IM MOJIOKeHHS po3ainy XV OcobnBOi YacTHUHHU
KK Ykpainu, BU3HAWOTh 32 HEOOXi/lHE BUKOPUCTOBYBATH JJIs BiJjoOpakeH-
Hs crnenudiky 3J0YMHIB NPOTH NPABOOXOPOHLIB KaTeropiro BHOBOIO
o6’ekTa. Tak, I. I. JlaBuioBHUY BUJINISE 3I04MHY, iepeabadeHi cT. 342, 343,
345, 347-349, 350, 352 KK, B okpeMy rpymny 3rifjHO 3 BUIOBUM 00’EKTOM I10-
csAraHb, AKWM YTBOPIOIOTh TaKi KOMIIOHEHTH, SIK «3/1ilCHIOBaHa BiIMOBiAHO
Jl0 3aKOHY CIy»K060Ba JisJIbHICTh TpeICTABHUKIB BJIaJIX, 30KpeMa, MpaliBHU-
KiB IpaBOOXOPOHHUX OPraHiB, iHIIKX CAY>X60BUX 0cCib Ta AifNbHICTb Hpes-
CTaBHUKIB I'POMa/ICBKOCTI 110 OXOPOHi MPaBONOPsAKY; 0COOMCTA i MaHHOBa
6e3neka 3a3HaYE€HUX CYy6EKTIB ympaBiIiHCHKOI AifIbHOCTI Ta iX GIM3BKUX»
[4, c. 8]. Binbw JaKOHIYHO XapaKTepU3ye BUAOBUM OO'EKT IIMX 3JI0YHHIB
B. A.Top6yHOB, Ha AYMKY SIKOT'0 HUM € BiJ[HOCHHHY, 1|0 CKJIaIal0ThCs 3 IPUBO-
Zy IpaBUJIbHOT0 BUKOHAHHSA MpaLiBHUKaMH TPaBOOXOPOHHUX OPraHiB CBOIX
CIy»60BUX 000B’sI3KiB [5, c. 7]. BuBYeHHs HOpPM, 06'€AHAHUX 3a3HAYEHUM
BHU/IOBUM 06'EKTOM, CBiJUUTBH, L0 B IX KOHCTPYKIiSIX LIeHTP Baru nepebyBae
B IJIOIMHI HACUJIBHUIIbKUX MOCSATaHb MIPOTH NPABOOXOPOHIIB Ta GJIM3bKUX
im oci6. OTxe, y KK peasizoBaHe KOHIleNTyabHE TOJOXKEHHS 100 MePIIo-
YeproBOro 3aXUCTy 0COOUCTOCTI areHTiB AepkaBu (i ix 6JIM3bKUX) ¥ BigHO-
CHHax 3 OXOPOHU NIpaBonopAAKy. TakUi cTaH pedyel € L[IJIKOM BUNIPaBAaHUM,
aJpKe OCTaHHIM 4acOM 4acCTillalTh BUNIAJ KU 3JIOYMHHO] IPOTHU/AII TpaLiBHU-
KaM IIPaBOOXOPOHHUX OPTaHiB, HAaHNomKpeHIIUMHU $opMaMH KO € 3aCTO-
CyBaHHs HAaCUJBbCTBA, TOrpo3a MOro 3aCTOCYBAaHHS I0J0 NPaBOOXOPOHILB
4yH iX 6/1M3bKUX. HepifKMMU € mocsiraHHs Ha KUTTSA NPALiBHUKIB OpraHiB
O0XOPOHM NPABONOPALKY.

CneniasizoBaHi AoC/iP)KeHHSI SIKOCTI KpUMiHaJbHO-IPAaBOBOi 0XOpO-
HU JI03BOJIAIOTb BUABUTH JeAKi IPOTraJIMHHU, AKi ICHYIOTb Y 3aKOHOJABCTBI.
Tak, y sliTepaTypi BiI3HAYa€THCsA, 30KpeMa, 1[0 AJIs 3a0e3MedyeHHs] TOBHOTHU
3axXMCTy BIJHOCHH II0J0 NMPaBUJIBHOTO BUKOHAHHSA NMpaLiBHUKaMH NpaBo-
OXOPOHHHUX OpraHiB CBOIX C/l1yK60BHX 060B’s13KiB Bif BIJIUBY (HAeThCSA MpPo
HaMaraHHs BIJIMBATH Ha iX NpaBOMipHY CJIY>K60BY Ai/IbHICTD), IKUH MOXe
BiiOyBaTHCs Yepe3 MOCAraHHS Ha MallHO ocobH, iHTepecu siIKoi MarThb ic-
TOTHE 3HAYEHHs [JIs IPAaBOOXOPOHIs, BKa3iBKy y cT. 347 KK Ha 6/1u3bKOr0
poznya fIK MOTEPIJIOro JOLUiJIbHO 3aMiHUTH BKa3iBKOIO NMPO 6JIM3bKY Ipa-
BOOXOPOHIIeBi 0coby [5, c. 14], a y cT. 348 KK, kpiM mocsiraHHs Ha KUATTS
npaniBHMKa IPaBOOXOPOHHOTO OpPraHy, Ma€e OYTH KpHUMiHa/i30BaHe TaK0X
HOCATaHHSA Ha XKUTTSA 6JIM3bKUX oMY 0Cib (a He JiniIe «6IU3bKUX POAUYiBY,
SK IIe mepenbavyae YUHHA peJlaKiisa 3a3HadeHoi HOpMHU) [6, c. 15]. ¥V iHmux
HAyKOBHUX IpaLsx KOHCTAaTyeThbcs, mo y cT. 345 KK «[lorposa a6o Hacuib-
CTBO 110JI0 NpaliBHMKA NMPAaBOOXOPOHHOr0 OPraHy» 3aKOHOJaBellb BUMYC-
THUB 3 yBaru Taky ¢opMy BYMHEHHS Bi/J[IOBi[HOrO MOCSTaHH, SIK MOrpo3a
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IPaBOOXOPOHILEBi BUKPaZleHHSIM a60 no36aB/eHHsIM BoJi. Baxxko He moro-
JUTHCA i3 JYMKOM, 10 «TaKa NOrpo3a Ma€ TaKUHW caMUH BUCOKHUH CTYMiHb
cycninibHOI Hebe3MeKy, fK i Ti, [0 NepepaxoBaHi y yacTuHi nepuriii ct. 345
KK Ykpainu»[7, c. 167].

BuBYeHHSI YMHHOrO BiTYM3HSIHOrO Ta 3apyOi’KHOr0 3aKOHO/ABCTBA,
aHaJli3 HayKOBO-TEOPETUYHHUX JKepeJsl [03BOJISE BeCTH MOBY IpO Te, 110
MeXi KpUMIHAJbHO-NPABOBOI'O 3aXUCTy IIPaBOOXOPOHHOI JAifAJIbHOCTI
B MalibyTHbOMY JOLIJIbHO PO3MHUPUTH. 30KpPEMaA, Ha Iie BKa3ye HeBiAmo-
BifiHiCTL QpOpPMy/IIOBaHHS HAa3BU pO3Jidy, IKUU nepejbadae KpUMiHATbHY
BiZiMOBiZaIbHICTD 3a 3/JI0YMHU NPOTH IPABOOXOPOHLIB, Ta 3MiCTY HOr0 NpHU-
nvciB. 3BepHEMO y 3B’AI3KY i3 LIUM yBary Ha HasiBHY B 3aroJIoBKy po3jiny
KaTeropiwo «aBTopuTeT». Ak HaroJsouye B. 0. HaBpoLbkuii, aBTOPUTET — 1j€e
3araJibHOBU3HaHe 3Ha4Ye€HHS, BIJIMB. TOMy «po3nops/»KeHHS | BKa3iBKM aB-
TOPUTETHUX OPTAHIB yNpaBJiHHSA BUKOHYIOThCS 6€3 1,0/JaTKOBOI HepeBipKu
W 06roBopeHHs, 6e33amepedyHo» [8, c. 576]. OTKe, aBTOPUTET BKa3aHUX
y po3aini XV Oco6sauBoi yactuHu KK iHcTUTyTIB (OpraHiB fep»kaBHoi Bia-
[I¥, OpTaHiB MiCIleBOTO CaMOBpPslyBaHHA Ta 00’€JTHAHb IPOMA/IsiH) — OJHA
3 HeoOXiHUX MepejyMOB, Ha SIKUX I'DYHTYETBCA iX 3[JaTHICTb KepyBaTH
(ympaB/iATH) CycHmiJIbHUMH NPOIeCaMU B 3a3/aJjeriib He BU3HaUYeHUX cde-
pax cycnizibHOro >UTTA. OJHaK IX aBTOPUTET € HEBiAJiIIbHUM Bij aBTO-
pUTeTy THX 0Cib, sIKi TpeACTaB/IATh BiANOBIAHI OpraHu BJIaJy 44 CaMo-
BpsAyBaHHs. BogHouac et po3zain KK He nepe6avae BignoBiganpHoCTi 32
MOCSITaHHS, sIKi CIPSIMOBAaHi BUKJIIOYHO MPOTH aBTOPUTETY I[UX CY6EKTIB,
y TOMY 4HMCJIi ¥ POTH NPaBOOXOPOHLIB. Mixk TUM icTOpil KpUMiHAJIBHOTO
npaBa Ta 3apyb6i>KHOMY 3aKOHOZABCTBY Bi/[TOBiAHI MOCATaHHS i NPUKJIAAH
ix 3a6o0poH Bigowmi. lle, 30KpeMa, HOPMH PO BiAMOBiAIBbHICTH 3a 00pa3u
npaLiBHUKIB IPaBOOXOPOHHOTO opraHy. Tak, o6pa3a ik IPOTHU3aKOHHA I0-
Be/liHKa MPUHMKYE YECTh i TiZiHICTh 006U YU ii 6,1M3bKUX, MiApUBaE ii aBTO-
pUTeT NepeJ, iHIIMMU YJIeHaMU CyCHiJIbCTBA, 3a4iNa€ NOYyTTs CaMOINOBarHy.
Tak¥M 4YMHOM, BUMHEHA 1100 NPAaBOOXOPOHLA BOHA 3/laTHA BIJIMHYTH Ha
Horo ciayx060Bo-nipodeciiHy AiAIbHICTh Ta 3MiHUTH CTaBJIEHHS iHIIUX 0Ci6
Jl0 aBTOPUTETY [IPaBOOXOPOHHOTO OpPraHy, KOTpUH BiH npejcTasJse. Hara-
naemo, mo B. I. Ocagyrm Bxke 6yJ1a 3alIpoNnoHOBaHA KpUMiHasti3anis o6pa3u
npaLiBHUKA IPAaBOOXOPOHHOI'0 OPTaHy y 3B's13Ky 3 BUKOHAHHSIM HUM CJIYX-
60BUX 060B’A3KiB, a TaKOX YJ€HA rpoMajiCbKOro GOpMyBaHHS 3 OXOPOHHU
rPpOMaZiCbKOTO MOPSJKY i AEPKaBHOT0 KOPJOHY ab0 BiliCbKOBOCTYXKOOBIIS
y 3B’s13KY 3 X JilJIbHICTIO 11010 OXOPOHU rPOMa/ICbKOro nopsaaky [9, c. 27].
Ha kopucTb Takoi npono3wuiii cBif4uTh i 3apyGixKHUH OCBiA opraHisanii
KpHUMiHa/IbHO-IPAaBOBOI OXOPOHU 4eCTi ¥ TiHOCTI Npe/CTaBHUKIB Jiepka-
BU: y CcT. 226 KK Pecny6uiku Ilosibiia nepes6ayeHo BiANoOBigaabHICTD 32
06pasy nocazsoBoi ocobu MmiJ 4ac YM y 3B’SA3Ky 3 BUKOHAHHSIM CJIYKO60BUX
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o60B’s13kiB [10, c. 112]; y ct. 275 IleHiTeHniapHoro kogekcy EcToHcbkoi
Pecny6J1iku - 32 HaKJIen 1[0/[0 NpeCTaBHUKA BJIa/iu Ta iHIIOT 0co6H, 1110 BU-
KOHY€E 060B’SI3KM 3 OXOPOHHU I'POMa/ICbKOTO MOPSIAKY, a TAKOXK 3a ix o6pasy
[11]. O6pasy npeacTaBHUKA BaaAu KpuMiHauiizoBaHo y cT. 318 KK Pecmy-
6s1iku Bipmenist [12], cT. 320 KK Pecny6.1iku Kazaxcran [13], ct. 330 KK Pec-
ny6uiku TamkukuctaH [14]. Ak 6a4yrMo, B 6araTbox iHO3€MHUX JepKaBax
3aKOHO/IaBelb GiJbII BUBAXKEHO OLIHIOE CYCHiJIbHY He6e3neKy NCUXiYHOTo
BIIUBY Ha IPe/JCTAaBHUKIB BJIa1 (Y TOMY YMCJIi ¥ HA THX, KOTPi BUKOHYIOTh
cBOi moca/joBi 060B’sA3KkK y chepi 3abe3nedeHHs MyOIiYHOrO MPaBONOPA-
Ky ¥ rpoMajcbkoi 6e3meKy) MIJISXOM 06pa3 Ta HakJemiB. Y TakoMy pasi
KpUMiHaJIbHO-IPAaBOBHUM 3aXUCT MOLIMPIOETHCS He JIMIIE Ha 3a0e3NeYeHHs
6a3uCHUX OCHOB (PKUTTS, 3l0pOB’sl, MaiiHa) MocajoBuX oci6 (y ToMy uuci
i mpaliBHUKIB NPaBOOXOPOHHUX CTPYKTYP), @ 1 HA OXOPOHY iX ocobucToi
YecTi Ta TiHOCTi. YABJSETbCS, 1[0 I[eH JOCBiA MoXke OyTHU pelleniioBaHO
1 y KpUMiHa/JIbHe 3aKOHOAABCTBO YKpaiHU.

BHUCHOBKM Ta HepcneKTHBHM NOAAJBIIUX AOCHiAKeHb. [lifBojsauu
niJICYMKH TPOBEAEHOr0 AO0C/TiIKeHHs, HEOOXiZIHO MiIKpeCJUTH, 10 HOBa
J106a CyCrmiIbHO-TOJIITUYHOT0 PO3BUTKY YKpaiHU NepeBipsie Ha MilJHICTb 4u-
MaJio IHCTUTYTIB JepKaBH, y TOMY YMCJIi 1 BITYN3HAHY IPAaBOOXOPOHHY CHUC-
TeMy. BogHo4ac 3anopykoio epeKTUBHOCTI 3aI09YaTKOBAHUX y Hik pedopMm
Mae OyTH BU3HAHO BimHaWAeHHs i 3a6e3nedeHHs 6aJlaHC MiXK 060B’I3KaMu
IPaBOOXOPOHILiB Ta iX mpaBaMH, y TOMY YHCIi ¥ npaBoM Ha epeKTUBHUU
KpUMiHa/JIbHO-IPAaBOBUM 3aXUCT.
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CRIMINAL AND LEGAL PROTECTION OF LAW ENFORCEMENT OFFICERS:
CURRENT STATE AND PERSPECTIVES OF IMPROVEMENT

A number of contemporary problems of guaranteeing criminal and legal

protection of law enforcement activity area and its subjects as one of the in-
dicators of the effectiveness of fulfilling law enforcement function of the state
is analyzed. The author has stressed on the necessity of directing it to create
conditions for the safe performance of law enforcement officers’ duties.

At a time when there is a crime rise in Ukraine loading on law enforcement
officers in the sphere of professional and service practices has increased. The
number of situations, during which or as a result of which the threat of personal
and official interests of these state representatives is created. Therefore, the rel-
evance of issues of legal protection of persons, who acting on behalf of the state
in officially-power relations directly participate in the implementation of its
law enforcement function, becomes more apparent. An important role among
the measures to solve this problem has the responsibility for socially dangerous
infringements directed against law enforcement relations. Its grounds include,
first of all, the norms of the Section XV of the Special Part of the Criminal Code of
Ukraine “Crimes against the Authority of State Agencies, Local Governments and
Citizens’ Associations”. Modern criminal and legal science has provided solution
of a wide range of problems of law enforcement’s protection. The current crim-
inal law has implemented the conceptual provision for priority protection of
state agents’ personality (and their relatives) in relations concerning public or-
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der protection. However, the legislation still has some gaps, indicating that not
all relevant conclusions and propositions of experts concerning guaranteeing
law enforcement system and its representatives with criminal and legal means
of protection are duly implemented. Imperfect is legal basis of guaranteeing
criminal and legal protection of the following basic personal benefits of a law
enforcement officer as the life, health, personal safety and bodily integrity.
Under the protection of the criminal law must also be relatives of those rep-
resentatives of the state, which is an additional guarantee for the protection
of such persons and ensuring the performance of their duties. Thus, to ensure
the completeness of protection of relations concerning proper performance of
the professional duties by law enforcement officers from the influence on their
legitimate service activities through attacks on the property of a person, whose
interests are essential for law enforcement officers, indication in the Art. 347
of the Criminal Code on a close relative as a victim should be replaced by an
indication on a close relative of a law enforcement officer; and in the Art. 348 of
the Criminal Code, except infringement on life of a law enforcement officer one
should also provide infringement on life of people close to a law enforcement of-
ficer (not only “close relatives’, as required by the current version of the norm).
The current Criminal Code does not provide liability for infringements that are
directed exclusively against the authority of these entities, including against the
authority of law enforcement officers - in particular, norms about liability for
insults of law enforcement officers. Insult as illegal behavior degrades the honor
and dignity of a person or his/her relatives, undermining its authority to other
members of the society, affects the feelings of self-esteem. Committed against a
law enforcement officer, it can affect his/her service and professional work and
change attitudes of others to the authority of a law enforcement agency, repre-
sented by an officer. Criminalization of an insult of a law enforcement officer in
connection with the performance of professional duties is appropriate

Key words: criminal liability, criminal and legal protection, crime in the
area of law enforcement activity, threat, violence, destruction or damage of
property, improvement of criminal law.
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