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Harauia IOpiiBHa LIBipKyH,

KaH/W/JAT WPUIUYHUX HAYK
(Xapkiecvkuli HayioHaabHUll yHigepcumem
sHympiwHix cnpas, Xapkie)

KPUMIHA/IbHO-ITPABOBI ITPOBJIEMHA
BCTAHOBJIEHHA IIOKAPAHHA 3A BE3T'OCIIOJAPCHKE

Kawuoei cioea:

BUKOPUCTAHHA 3EME/Ib

Cmammtio npucesiueHo npobiemi 8CMAaHOBAEHHS KpuMi-
HA/bHO-NPAB0B020 NOKAPAHHS 3a 6Ge3zocnodapcbke 8uU-
KOpucmaHHsi 3emenv. 30iliCHEHO KpUMIiHA/IbHO-Npagosull
aHani3 WAsIXOM NOPIBHSIHHA CAHKYIU 3a 3/104uHU y cepi
3eM/1eKOpUCMYBAHHSA 8 [HWUX KPAIHAX 31 CXOHCUMU COYIa/1b-
HO-NpasosuUMU yM0O8aMU Ma eKo/102IYHUM CMAaHoM. 3ea-
HCAHOYU HA 8eAUKUL 06CA2 eK0/102[YHOL, eKOHOMIYHOT WKodu
810 6e320cn00apcbKo20 BUKOPUCMAHHS 3eMeNb Ma MOxiCc-
JAueocmi eéniugy Ha cgidomicmv B8UHHO20 3a JONOMO20H
0b6MediceHb eKOHOMIYH020 xapakmepy, 00Yi/qbHUM BU3HA-
€MbCsl 3aCMOCYBAHHS NOKAPAHHS Y 8u2as0i wmpaghy, a He-
doyifbHUMU — AUUIe NOKAPAHHS, W0 N08’SI3aHI 3 13045Yi€r0
BUHHO20 8I0 Cycnifbcmea, 8paxosyvu cyuacHi meHoeHyii
do eymaHizayii cucmemu nokapaHHsi.

6e3zocnodapcbke  BUKOPUCMAHHS 3€Me/ab, NOKAPAHHSI,
wmpadg,koHgpickayis

IIOCTAHOBKA MNPOBJIEMM. fIK BijoMO, JIFOJJUHI BJIaCTUBO HE TiJIbKU J0-

TPUMYBATHCS, @ ¥ MOPYLIyBaTH PAaBOBi HOPMH, 1[0 BOHA POOUTH CBiZOMO

©H. 0. UgipkyH, 2015
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YU HE CBiJlOMO, 3 YMHCJIOM YU 3 HEOOEPEXKHOCTI. Y 3B’I3KY 3 [IUM y KOXKHiH
JleprKaBi iCHY€E CUCTeMa 3ax0/liB, 3a J0NIOMOTr 0K AKUX 3aXUILAITh KOXKHY 0CO-
6y OKpeMoO i CyCIiJIbCTBO B IIiJIOMY Bi/i MOPYLUIHHKIB 3aKOHY Ta Bi/[HOBJ/IIOIOTh
CHpaBeAJIMBICTD. AKI0 10/ HA He X04e OBaXKaTH 3aKOH | He BUKOHYE HOro
MPUIKMCIB, TO BiANOBIHOK peaKLi€0 JepKaBH, CYyCIiJIbCTBA, CleliaJlbHUX
OpraHiB € IPUTATHEHHA 0 KpUMiHAJbHOI BiAIIOBIJa/IbHOCTI Ta 3aCTOCyBaH-
HA IIOKapaHHs. 3aCTOCYBaHHSA KapaJbHUX 3aX0/iB HAJIEXKUTD /10 YHCJIa Hal-
JABHIIINUX COLiaJIbHUX NPAKTHUK, AKi 3/]JaBHA | CKpPi3b BUKOPUCTOBYBAJIUCH
Ha BCIiX ICTOpHYHMX eTamnax pPO3BUTKY LUBinizanii. [lokapaHHa 3an1eXuUThb
BiZ| TOrO, AKI coljia/ibHI, NOJITHUYHI, KYyJIbTYpHi, MOpa/IbHI NOIVIALH AHYIOTh
y CyCHiJIbCTBi, @ TOMYy KpUMiHa/JIbHUH 3aKOH NOBUHEH GYTH HAaNpaBJIeHWN Ha
PO3BUTOK, BpPaXOBYIOYM Cy4YaCHUU YKJIaZ *KUTTHA CYCHIJIbCTBA, CTaHY €KOHO-
MikH i ¢piHaHCIB, Ta BiZjIOBiJaTH NPAaBOBUM i €ETUMHUM ITpaBUJIAM, L0 CKJIA-
Jlal0ThCs Ha 1K 6asi [1].

[TokapaHHs noJisirae B nepei6a4eHOMY 3aKOHOM 06MeKeHHi IpasB i cBo-
60/ 3acymxeHoro. BianmoBignao 10 4. 2 ct. 50 KK Ykpainu nokapaHHs Ma€ Ha
MeTi He TiIJIbKM Kapy, a ¥ BUNPABJIEHHS 3aCy/PKEHHUX, a TAKOXK 3arnobiraHHs
BYMHEHHI0O HOBUX 3JIOYMHIB K CaMUMH 3aCYy[KEHUMH, TaK i IHIIMMHU OCO-
6amu. [lokapaHHS MOXe JOCATTH CBOEI METH JIMIIE V BUNMAJAKY JJOTPUMaH-
HA OCHOBHMX HOI0 NPUHLMIIB. AKTyaJIbHUM JJI1 BCIEl IPAaBOOXOPOHHOI Ta
CyZ0BOi CHCTeM i HUHI 3a/IMIIAETHCS 3aBAaHHSA 3a6e3MedeHHs] HeBiJBOPOT-
HOCTI MoKapaHH4 [2, c¢. 183]. OTxe, 11i MOJIOXKeHHS HEOOXiZJHO BPaXOBYBAaTH,
PO3IJISIITAI0YH BU/AM i PO3MipH OKapaHHS 3a 3JI0YHH, lepei6adeHu cT. 254
KK Ykpainu.

CamocrTifiHOIO PopMoro peasizanil KpuMiHaJIbHOI BifmoBigaIbHOCTI 32
6e3rocrno/jlapcbKe BUKOPUCTAHHS 3eMeJIb € JepP>KaBHUM 0Cy/] BUHHOI 0cobu
3 IpU3HAYEeHHSM MOKapaHHsS i HOro MojasblIMM BiJ6yBaHHAM, sike aAude-
peHIliloBaHe 3a CTyIeHeM CyCIiJIbHOI He6e3MeYHOCTi 3JI0YMHHOT'0 TOCATaH-
Hsl. Tak, 32 BUNHEHHS CYCITIJIbHO HEOE3MeYHOr 0 JisTHHS, ONKCAaHOT0 y CT. 254
KK Ykpainu, nepes6a4aeTbcs ajJbTepHATUBHE MOKAPaHHA Y BUJI mTpady
pO3MipoM 10 IBOXCOT I'SITAECATH HEOIOJaTKOBYBaHUX MiHIMyMIB J0XOAiB
rpoMa/isiH abo 06MeXXeHHs BOJIi Ha CTPOK /0 ZIBOX POKIB, 3 M036aBJIEHHAM
npaBa 06ilMaTH NeBHi nocaZy abo 3aliMaTHCs MEBHOIO JislJIbHICTIO HA CTPOK
Jlo TPbOX POKiB a60 6e3 Takoro. PO6UTH BUCHOBKH 11010 CIIIBMipHOCTI KOH-
KpeTHUX CaHKILi{ B3araJi Jy»ke Ba)KKO, aJ[?)Ke Teopisl CAaHKIi#i y BITYM3HSAHIN
JIOKTPHHI KpUMiHaJbHOTO MpaBa MOKH 110 JIOCTaTHbO He po3pobsieHa. He
icHye 11y 3aKiH4YeHOMY BUIVIAAAI | B JOKTpHUHAX iHIIUX AepxaB. CTOCOBHO 3J10-
4yuHy, nepegodadeHoro ctT. 254 KK Ykpainu, cutyanis yckiafgHIOETbCS e H
HEBEJIMKOIO CY/IOBOI0 NPAKTHUKOIO 11010 Lii€l KaTeropil cupas.

Y 4. 2 ct. 65 KK Ykpainu 3akpimnieHo, mjo oco6i, ska BYMHHU/IA 3JI0YUH,
Mae 6yTHU NMpHU3HAYeHe MOKapaHHS, HeoOxifHe i mocTaTHE A il BUIpaB-
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JIEHHSI Ta 3ano06iraHHsl BYMHEHHI0O HOBUM 3JI0YMHAM. AHaJIi3yl04H Lie MHo-
JIOXKEHHS, BApTO 3ayBaXXUTH, 10 JOTPUMAHHS YCiX BCTAHOBJIEHUX 3aKOHOM
BUMOT IIPY IPHU3HAYEHHI OKapaHHs rapaHTyE, 1[0 HOro BU/L Ta po3Mip Gyze
HeOoOXiIHUM i TOCTaTHIM /i1 HOCATHEHHS MEeTH MoKapaHHs. HeoOXimHuM
i JOCTAaTHIM € Take NOKapaHH$, AKe BiINOBIZJa€ TAXKKOCTI BYNHEHOTO 3/1049H-
HY, JAaHUM IIPO 0CO0Y, IKa BUMHUJIA 3JI0UYMH, 00CTaBUHAM, 1[0 TIOM SIKIIYIOTh
4y O6TSKYIOTh MoKapaHHs [3, c. 19]. [lia Toro, mo06 nmepeBipuTH CaHKIIiI0
cT. 254 KK Ykpainu Ha 1l onTUMa/IbHICTh, BBA’)KAEMO 3a OIiJIbHE TIOPiBHATH
BiZnoBiiHY caHKLit0 HalioHanbHOTO KK i3 KpuMiHa/IbHUM 3aKOHO/JaBCTBOM
3apyOiKHUX KpaiH 31 CXOXKUMHU COI[ia/IbHO-TPABOBUMU YMOBAaMHU Ta €KOJIO-
TiYHUM CTAHOM.

Y 11bOMy KOHTEKCTI [10JjaMo, 1110 KpUMiHa/ibHe 3aKOHOJABCTBO KpaiH
CH/ly ninomy ayxe cxoxe. KpuMinasibHa BiiNOBiJa/IbHICTB 3a ICYyBaHHA 3e-
Mesb y KK I'pysii, Asep6aimkaHcbkoi Peciy6uiku, Kupruspkoi Pecniy6utiky,
Pecny6s1iku Kazaxcran, Pociticbkoi @egepauii, Pecny6siku Bipmenis maiike
aHaJIoTiyHi. Y 1nux KpalHaxX JOMIiHYIOTb HOPMH NPO KpUMiHa/JbHY BiJIOBi-
JlaJIbHICTb 3a OTPY€EHHS, 3a6pyAHEHHS ab0 iHIlIe MCyBaHHS 3eMeJib BHACII-
JIOK TOCNOAAPCHKOI AiiIbHOCTI Cy6'eKTa 3/104MHY a60 MOPYIIEHHS MPaBUJI
MOBO/KEHHS 3 HEOE3MeYHMMHU XiMiYHUMH a60 6i0JIOTIYHUMH pedOBHHAMHU
TOIO. I3 HaBeZleHOTrO MOKHa 3POOUTH BHUCHOBOK, III0 TaKi HOpMHU Oijibiie
MawTh cnisbHUX puc 3i cT. 239 KK Ykpainu (3abpysHeHHs i ncyBaHHSA 3e-
MeJIb), HATOMICTh IOCUTD PiZIKO B JUCIIO3UIISIX 3TaJlyETHCS PO OXOPOHY PO-
JI0YOCTI 3eMeJib K HalBax/uBily ix BaactuBicTb. OgHak y KK Kupruspkoi
Pecny6siiku siK KBasTidikyrodya o3HaKa BCTAaHOBJIEHA KpUMiHaJbHA BifnoBi-
JlaJIbHICTD 3a MCyBaHHS a60 3HUILEHHSI POJI0YOro MIapy I'PyHTY BHACIIZOK
HEeBHMKOHAHHS MPAaBUJI PEKY/IbTUBALil 3eMeJIb, IKIIO Iie MOTAIJIO 3a CO6010 IX
BUBE/IEHHS 3 CiJIbCbKOTr0CIOapChbKOro 060pOTY B 30HI HaAI3BUYAWHOI eKo-
JloriyHoi cuTyanii a6o ekosioriunoro sinxa [4]. ¥ KK Pecny6siku binopyce
icHye HOpMa, Jie HAeThCs PO 3HUILEHHS PO/I0YO0TO Iapy a60 HEBUKOHAHHS
NpaBWJI PeKyJbTUBALil 3eMeJIb Y MOEAHAHHI 3 TUM Ke 3a0py/JHEHHSM, He-
3aKOHHHUM IMOUIKO/PKEHHAM 3eMeJsib Toio [5]. Ik 6a4yMMo, 3aKOHOJaBeIlb
Pecny6siiku Bijiopych BMiJIo TOEAHAB yCi MOXK/IMBI HETaTUBHI HACTiAKHU Bif
AHTPONOTreHHOI AigJIbHOCTI B IUCNIO3ULIii OHiEl HOPMH, BCTAHOBUBIIIY 34 L€
KpUMiHaJIbHY BiZIIOBiZjabHICTh. TaKy KOHCTPYKLIiIO CTAaTTi MOKHA BBAXKaTH
BAasnomw. fk yci inumi, KK Pecriy6siku MosiioBa BCTaHOBJ/IIOE KPUMiHAIbHY
BiZIMOBiIa/IbHICTH 32 3a0pyAHEHHS He 3eMeJIb, @ I'PYHTIB, 1[0 MiAKPECTIOE iX
0COOGJTMBY BaXKJIUBICTB [6].

JlocBijz 3apy6i>XXKHUX KpaiH MOKa3ye, 0 X04 i HeMa€ aHaJIOTiYHOI KpHU-
MiHaJIbHO-IPABOBOI HOPMH a60 Ay»Xe 6JIM3bKOI 3a 3MICTOM /10 HOPMH, 3a-
kpinzieHoi y ct. 254 KK Ykpainy, nporte y KpaiHax mocTpaAssHCbKOTO MPO-
CTOpYy nepef6avyaeThbCs AOCUTh CyBOpa KPpUMiHa/IbHA BiZJMOBiJaIbHICTD 32
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3JIOYMHU Y chepi 3eMyieKopuCTyBaHHsA. Heo6xigHO 6GpaTH [0 yBaru Te, 1110
CaHKLii HaBeJJeHUX HOPM MOXYTb OYTH KOPCTKUMHU TOMY, 1[0 iX KBasnidiko-
BaHi CKJIaiu mepe6avyaloTh BUMHEHHS MEBHOTO CYCNiJIbHO HEGE3MEYHOI0
JisTHHSI B 30Hi €KOJIOTiYHOro Jiuxa abo B 30HI Ha/A3BUYaHWHOI eKOJIOTidYHOI
cUTYyalii, KO Ije 3aM0/Ais/J0 WKOAY 3/0POB’I0 JIOAUHH, HABKOJHUIIHbOMY
cepesioBUINY, CiIbCBKOTOCNOAAPCHKIA MPOAYKIii ToIo, abo Takoro, Iio
HOTAIIO 33 C060I0 3 HEOOEPEKHOCTI CMEPTH JIIOJUHHU, YOTO HE MiICTUTBCSA
y cT. 254 KK Ykpainu.

Hanpukiaz, 3acTocyBaHHA TaKOro NMOKapaHHS 3a 3eMeJibHI 3JI0YHHY,
sIK M036aBJIeHHs MpaBa 06ilMaTH MeBHi MOCaAy Ta 3aMaTHCS MEBHOM [i-
SJIbHICTIO, TPUCYTHE MakKe B ycix Kojekcax kpain CH/I, a Takox y cT. 254
KK Ykpainu sik 0/jlaTKOBe MOKapaHHs 3a BAMHEHHS 6e3rocrnofapcbKoro BU-
KOPUCTAaHHA 3eMeJib. [0 CHeHHAM LIbOMY MOKHa BBa)KaTH Te, 1110 3JI0YMHHU
JaHoi kaTeropil MoXXyTb 6yTH BYMHEHi caMe cHeljiaJibHUM Cy0’€KTOM, Ha
SIKOTO, Y CBOIO YTy, OYJIH NOKJIaieHi MeBHi MpaBoBi 060B’sI3KU (HAPUKJIA[,
i3 NIpUBOJY OXOPOHH I palliOHa/IbHOI'O BUKOPUCTAHHA 3€MeJIbHUX PecypciB
Ta iHIIKUX TPUPOJHUX 00'EKTIB).

Yepes Te, 1110 Hal4acTille 3J104MHHE 6E3rocroapcbKe BUKOPHUCTAHHS
3eMeJib BYMHSIOTH caMe CIYKO0Bi Ta iHINI BiAMOBia/sbHI 32 cTaH 3eMeJib
0co6H, Ha IKUX IIOKJIaZIeHO 060B’sI30K 3aXUIIATH, IOTPUMYBATHUCS Cliellialb-
HUX HOPM Ta J{6alJINBO CTaBUTHUCS [0 HABKOJHUIIHBOTO NPUPOIHOTO CepeJ-
OBHILA, TO 3aCTOCYBAHHS [10 CIYKO60BUX 0Ci6, BUHHUX B 6€3rocrnoZjapCbKoMy
BUKOPHUCTAaHHI 3eMeJib, 1030aBJIeHHsI NMpaBa 06idMaTH BifgmoBigHi mocaau
abo 3aliMaTHCS TEBHOIO MAiSJIbHICTIO CIPHUSATHME IiABUINEHHIO epeKTHUB-
HOCTI KPUMIiHaJIbHO-NIPAaBOBUX 3ax0/iB NPOTUAII IbOMY 3/104UHY. Jlo TOro
K 1030aBJIEHHS NpaBa 06ilMaTH BiANOBIHI MOcaau Y¥ 3aEMaTHCS NTEBHOO
JisIJIbHICTIO MOKe 6YTH sIK OCHOBHHM, TaK i 10ZJaTKOBUM IIOKapaHHSM i B THUX
BUIIA/IKaX, KOJIM Cy[, 32 HasABHOCTI MEBHUX NiJCTaB, BU3HAE HEMOXXJIMBUM
a60 x HeGe3nMeYHUM 36epeKeHHs 32 TAKUM Cy0’€eKTOM IpaBa 06iliMaTu Bij-
NOBiAHI Mocau a60 3aliMaTHCA MEBHOIO Jis/ibHiCTIO. OKpiM iHIIOrO, 3aCTO-
CyBaHHSI TaKOTO MOKapaHHS MPHUBOJUTH [0 BTPATH 260 06MeXXeHHS JesIKUX
nizier i mepeBar cy6’ekTa. Y HallOMy BUIMAAKY BCTAHOBJIEHHS TaKOTO BUIY
IIOKapaHHs 32 BYMHEHHS 6e3rocrnoZapCcbKoro BUKOPUCTAHHS 3eMeJIb € IiJI-
KOM BUIIPaBJaHUM, TOMY 1[0 HEOOXiAHICTh Bi/[CTOpOHEHHS NEBHOI 0COOU
BiJl mocazsy abo JisiJIbHOCTI, Yepe3 SIKy BOHA 3aBJA€ IIKOAU SKICHOMY CTaHy
3eMeJib Ta JOBKIJIJIIO B I[iJIOMy, O4€BU/IHA.

HepnapwMma B KK kpaiH nocTpaZsHCbKOI0 IpOCTOPY cepef; yCix BU/IB MO-
KapaHHS 3a NCYyBaHHs, 3a0pyZHEHHS, OTPYEHHS 3eMeJsIb Ha MepiioMy Micui
SIK OCHOBHE CTOiTh caMe Tpad, BiJpi3HAOTHCA TiIbKHU Horo po3Mipu. Ha-
npukJjaz, KK Pecny6siku MosijoBa y pa3i BuMHeHHs 3a6py/JHEHHSI I'PYHTIB
Ha ¢i3nyHuX oci6 Haksazgae mrpad y posmipi Big 200 mo 500 ymoBHUX
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OIMHMUIIb, @ HA IPUANIHUX 0ci6 - Big 1000 710 3000 yMOBHUX OAUHHUIB [6].
B6avaeThbcs, 1110 BUCOKI po3Mipu mTpady MarOTh NEBHUM YHHOM BIVIMHYTH
Ha NoJaJiblly AisJIbHICTbh 3eMJIEBJIACHUKIB Ta 3eMJIEKOPUCTYBayiB.

BHUKJIAZL OCHOBHOI'O MATEPIAJLY. 3BEPHEMOCH |0 HALIOTO 3aKOHO/aB-
ctBa. Bignosiguo g0 cT. 53 KK Ykpainu mrtpad - 1ie rpoiioBe CTATHEHHS, 1[0
HaKJIaJJaEThCA Cy/IOM y BUNAJKax i po3Mmipax, BcTaHOBJeHUX B OCOGJIMBIN
yactuHi ynHHOro KK Ykpainu. Bin BBaka€Tbcs HaWGiAbLI M'SIKUM BHJIOM
MOKapaHHs, /10 TOTO K, IK y»Ke HaroJoulyBasaocs, 6yBa€e ik OCHOBHHUM, TaK
i ik mogaTKoBMM. I3 poro mpuBoay B. O. [lonpac Harosomye, 110 mwrpad gk
OCHOBHE NOKapaHH I[i/IKOM 06I'PYHTOBAHO i J0Ii/IbHO MOXKe BCTaHOBJIIOBA-
THUCS sIK 32 YMHUCHI, TaK i 32 He00epeXXHi 3JI0UMHH, SIKIIO I[iJi TOKapaHHS MO-
KYTb OYTH JOCATHYTI 6€3 BUKOPUCTAHHSA Gi/IbLII CyBOPUX BU/(iB MOKAapaHHSA
[7, c. 10]. ¥ caukuii cT. 254 KK Ykpainu mtpad BUCTyNa€ IK OCHOBHE MOKa-
paHHs. 3a cBOIM 3MicTOM 1ITpad € TAKUM BU/IOM NIOKAapaHHS, SKUHA BUPaXKa-
€TBCS ¥ CTATHEHHI i3 3aCy/P>KeHOro 3a BUPOKOM Cy/ly B IPHUOYTOK JiepKaBU
neBHOI rpouoBoi cyMu. 3rigHo 3 4. 2 cT. 53 KK Ykpainu nokapaHHs y BUA{
mTpady NpU3HAYAETHCA CYyZIOM He Y TBEPAIM CcyMi, a y cTaBKax HeolojaT-
KOBAHOr0 MIiHIMyMy JI0XOZiB T'POMa/iiH, YCTAHOBJIEHOTO 3aKOHO/JAaBCTBOM
Ykpainy, y mexax Big 30 1o 50000 3 ypaxyBaHHSIM MallHOBOTO CTaHy BHU-
HHOI'0 Ta TAXKKOCTI BUNHEHOTIO 3JI0YHHY.

MeTo10 3acTOCYyBaHHS TAaKOr'o BU/ly MOKAapaHHs, fK IWTpad € BIJIMB Ha
CBiZIOMICTh BMHHOI'O 3a JIOTIOMOI0I0 OOTSKEHb €KOHOMIYHOTO XapaKTepy,
a TaKOXX 3MiHa MOro HeraTUBHOI IPOTUIIPABHOI MOBEAIHKY MiJATBEPKEHHA
€KOHOMIYHOI HEeBUTi/JHOCTI BUMHEHHA 3JI04MHY. BueHi nmepekoHyIoTh, 1110
mTpad AK BUJL NOKApaHHS JOLIJIBHO BCTAHOBJIIOBATH TiJIbKM B CaHKI[isfX
3a 3JIOUMHU HEBeJIMKOi abo cepeHboI TSKKOCTI [7, c. 6]. Bearocnogapceke
BUKOPHUCTAHHSA 3eMeJlb HaJIeXKUThb 10 3JI0YMHIB HEBEJIMKOI TAXKKOCTI. YHa-
CJI0K LbOro JAiHHSA MOTipUIyIOTbCA AKICHI BJIACTUBOCTI 3eMeJib K €KO-
HOMI4YHOI KaTeropil, 3HWXKYETbCA {X BapTiCTh K 06’€KTA roCrno/iaproBaHHS.
Y 3B’513Ky 3 [IUM MOXEMO 3 YIIEBHEHICTIO CKa3aTH, 1[0 NPU3HAYEHHs WTpady
SIK OCHOBHOTO IOKapaHHs 3a BYMHEHHS 3JI0YMHY, NepeabadyeHoro cT. 254
KK YkpaiHy, € fopedyHUM, OCKIJIbKH 4Yepe3 6e3rocrnofapcbke BUKOPHUCTAH-
Hsl 3€MJIs BTpa4ya€ CBOIO HAMToJIOBHIMY QYHKIiIO — POAIOYiCTb, IPUXOAUTH
y HENPUAATHUM CTaH, HAa BiZJHOBJIEHHS SKOTO Jlep:KaBi MOTPiOHO BUALIATH
BeJIM4Ye3HI KOLITH.

Tak, cankuiew ct. 254 KK YkpaiHu BcTaHOBJIeHO po3Mip mTpady - 10
JIBOXCOT ITSITAECSATH HEONOJATKOBYBAaHHUX MiHIMYMiB JOXOJiB T'POMAa/isiH.
BpaxoByo4Hu cychnijibHy He6e3NeuyHiCTb JaHOro 3JIOUMHY | 3BaXKawouu
Ha BEJIMKUH 00CAT eKOJIOTiYHOI, eKOHOMIYHOI Ta iHIIOI IIKOAM, a TaKOX
MeTy - NPUIIMHEHHS HEeraTMBHOI'O aHTPOIIOT€HHOI'0 BIUIMBY HA 3eMJIi Ta
3MeHIIeHHS MKiJJINBUX HACTIAKIB BiJ 6€3rocrnolapcbKOro BUKOPUCTAHHSA
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3eMeJib, Ha HAIy JYMKY, 6yJ10 6 JOLiJIbHO NiZBUIUTH po3Mipu mwTpady i He
BUKOPHUCTOBYBATH TaKUH B/ TOKApPaHHs, IK 00MeXeHHs BOJIi. 3 oIy Ha
3aMpoBa/PKeHHs TaKUX 3aX0/1iB BAMHEHHS 6€3T0CIoAapChbKOro BUKOPUCTAH-
Hsl 3eMeJIb CTaHe GiJibIl eKOHOMIYHO HEBUTIJHUM. [OLIIbBHUM TaKOX Mpe/-
CTaBJISIETbCS BCTAaHOBJIEHHS AudepeHianil po3MipiB mTpady 3a1exHO Bif
po3Mipy 3eMeJIbHUX AiISTHOK, Ha IKUX MAIOTh Miclle HaCIiJKy, iepeoadeHi
aucnosuiier ct. 254 KK Ykpainu, - yum 6isiblna 3eMesibHA AiISHKA, 1[0 10~
BeJleHa 10 HENMPHUAATHOTO CTaHy, TUM GiJbIIMNA po3Mip mTpady (BCTaHOB-
JIeHHS KBasidikyrodoi o3HaKH).

Y KpuMiHa/IbHO-NIPABOBIM JIiTEpaTypi MOXKHA 3HAWTH NPONO3ULII 010
BCTAHOBJIEHHs] TAaKOTO BHUJIy NOKAapaHHs, sIK MOKJaJ[eHHS Ha BUHHY 0CO0OY
000B’s13Ky BiZ[IIKOAyBaTH 3anoAisHy mkoay B HaTypi. Tak, C. T. daTkysnin,
KWW TaKOX 3aiMa€eThCs JJOCIi/PKEHHSIM NP0o6JIeMU KPHMiHAJIbHO-ITPAaBOBO]
OXOpPOHHU 3eMeJib, MiJKPECIIIOE, 110 OCHOBHOK METOI NOKapaHHA L[0/0 €KO-
JIOTIYHUX 3JI0OYMHIB Ma€ GyTH peasibHe (Y HATypi) BiAIIKOAYBaHHS LIKOAH,
3aro/isiHOI HaBKOJIMLIHbOMY MPUPOJHOMY CEpeJIOBHILY, a yce iHlle Tpeba
pO3IaIsiJIaTy K AojaTkoBe [8, c. 91]. OTKe, MPOMO3HUI[isd HAYKOBIIS MOJISITAE
B TOMY, 110 BUKOHAHHSA 060B’SI3KY 110 YCYHEHHIO 3al0iTHOI IIKOAX HAaBKO-
JIMITHbOMY TPHUPOJHOMY CepeZoOBUINY, TPUPOJHUM 06'EKTAM MOBUHHO BiJ-
oyBaTucs B HaTypi. PopMa ycyHeHHS Takoi Kou (peKyJbTUBAIlis 3eMeJlb,
BiITHOBJIEHHS JTiICOHACA/[>KEHBb, 3apH6JIEHHS BOJOUM Ta iH.) Ma€ BU3HAYATUCS
cynoM. Taka mpormno3urisi B6a4YaeThCA I[iKaBOIO 1 MepCleKTUBHOI JJIS MO-
JaJbIINX HAYKOBUX PO3PO6GOK IOJ0 OXOPOHHU Ta BiITBOPEHHS KOPUCHUX
AKOCTeU 3eMeJib i JOBKIJLISA B LiJIOMY.

Bsaraui, BiAmkoyBaHHs 3aBJaHUX 30UTKIiB NMOB’s3aHe 3 IUBIJIbHO-
MPaBOBOIO BiINOBIJA/IBHICTIO 32 MOPYLIEHHA 3€eMeJIbHOTO 3aKOHO/[aBCTBa.
Y nuTaHHI Ipo NPUTSATHEHHS NOPYIIHUKIB 3eMeJIbHOTO 3aKOHOAABCTBA /10
UBiJIbHO-IPABOBOI BiANIOBiZa/ILHOCTI 0COGJMBOCTI I[LOTO 3aCTOCYBaHHS
3YMOBJIIOIOTBCS NMOJIO)KEHHAM CT. 68 3akoHy YkpaiHu «IIpo oxopoHy Ha-
BKOJIMIIIHBOTO NMPUPOJHOI0 CEpEeLOBHULIA», BIAMOBIHO A0 AKOro HiANpHU-
€MCTBA, YCTAaHOBH, OpTaHi3amnil i rpoMaasiHu 3060B’s13aHi BiIIIKOZA0BYBATH
LIKOAY, 3all0AiAHy HUMHU BHACJiJJOK NOPYILIEHHS 3aKOHOJABCTBA PO 0XO-
POHY HaBKOJIMIIHBOT'O IPUPOJHOT0 CEpeAOBULIA, ¥ TOPALKY Ta PO3Mipax,
BCTAHOBJIEHUX 3aKOHOJABCTBOM. 3a 3arajlbHMM NpaBUJIOM, KOMIeHcallis
IIKOAY He 3BIJIbHAE BUHHUX BiJ| 3aCTOCYBaHHA LI0J0 HUX 3aXO[iB KpUMi-
HaJbHOI BifnmoBiganbHOCTI (Tak camo, K i AUCHUILIIHAPHOI, afMiHicTpa-
TuBHOI). lle pakTHUIHO 03HaAYaE€, MO JaHi 0c06H, HE3AJNEKHO BiJ IX mpu-
TATHEHHA [0 KPpUMiHaJIbHOI BiANOBIa/IbHOCTI, HECYTh LJUBIJIbHO-NIPABOBY
BiZINOBIZJa/IbHICTh 3a NOPYIIEHHS 3aKOHOAABCTBA Y BUNAKaX, yCTaHOBJIE-
HUX 3aKOHOM. Buj ropuaMyuHoil BiiNOBiga/IbHOCTI Ta Il KOHKPETHUM 3MiCT
MalTh BU3HA4YaTUCA KOMIETEHTHUMHU OpraHaMHU 3aJIeXKHO BiJl BUAY 3allo-
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JisTHOI 3eMeJIbHIHN AiNSHI KoAH, Bif ii po3Mipy i o6csriB. TaAKMM YHHOM,
3aCTOCYBaHHA 3aX0/[iB KPUMiHAJIBHO-NIPABOBOTO BIJIMBY y BHU/JI mWITpady
pasoM i3 3aco6aMu IIMBiJIbHO-NPABOBOTO BIJIMBY y BU/I BiJJIIKOJYBaHHS
3aBZlaHUX 30UTKIB Ma€ epeKT CTUMYJIIOBAHHS [JOJEp:KaHHS NPaBUJ 3e-
MeJIbHOT'O TPaBOMOPALKY.

3ayBakumo, KK Pecrny6stik Y36ekucrany, binopyci Ta MosigoBu nepej-
6ayarTh NOKapaHHsA Yy BU/A1 M036aBJIeHHs BOJIi HA IEBHUH CTPOK yKe B Iep-
IIUX YaCTHUHAX BiAnoBigHUX cTaTel [5; 6; 9]. Mok/IMBO, TaKU KPOK 6yJI0
3p0o6JIeHO 3aKOHO/JABLEM i3 METOI0 MONepePKEHHS BUMHEHHS 3€MeJbHUX
3104uHiB. Hanpukiaag, y gucnosunii ct. 269 KK Pecniy6uiku Binopyce Bkasa-
HO, 1110 BiZiMOBiZla/IbHICTB 3a LieM 3JI0YUH HACTA€E Y pasi Horo BUMHEHHS NPO-
TATOM POKY IiCJIA HaKJ/aJaHHSA aZAMIHICTPAaTUBHOTO CTACHEHHS 3a TakKe I10-
pyueHHs. [IpoTe 3acTocyBaHHS ITOKapaHHS, siKe OTpe6ye i30/151i1 BHUHHOTO
BiZl cycnisibCTBa, HE MOXKHA HAa3BaTH KOPHCHUM, BPaXOBYIYM MOLIMPEHHA
TeHJeHUil rymanisanii cucteMu nokapaHHs. He BUKJIMKae CyMHIBIB i ToH
¢daxT, 1m0 3acTocyBaHHSA GiJbII M'SKOro MoKapaHHS Oyje epeKTUBHIINM,
KOJIM MeTa MOKapaHHs MoXe GyTH JocsarHyTa 6e3 i3ossnii 3acympkeHoro
[10, c. 28]. Takox HEO6XiTHO MaM’ATATH PO MPUHLXI €EKOHOMIi KpUMiHaJIb-
Hoi penpecil. 3arajbHOBIZIOMO, 1110 32 JONIOMOTO0 OJIHI€l JinIIe 3014111, Ha-
BiTb HalCyBOpiLIOi, HEMOXJ/IMBO Hi IepeBUXOBATH, Hi BUIPABUTH 3aCyzKe-
HOro. A/pKe 6i/IbIIICTD COI[ia/IbHO-TIOJIITUYHHUX 3B’SI3KiB Mi>K 'pOMaITHUHOM
i JepxaBor, rPOMaZTHUHOM 1 CYCHiJIbCTBOM C/1abIIalOTh a60 MOBHICTIO
pO3pHBAIOTLCA B pe3y/bTaTi NIPU3HAaYeHHA Ta BUKOHAHHA IOKapaHHA Y BUJI
no36aBseHHs BoJi [10, c. 41]. Binbi Toro, BiT4M3HsHI HAYKOBIIi €1MHI B 00-
CTOIOBaHHI HeAOLIJIbHOCTI ¥ MalOyTHbOMY 3aCTOCYBaHHS I030aBJIEHHS
BOJIi B THX 06CsATaX, IKi BJACTHUBI CydacHOMY KPUMiHaJbHOMY NMPaBOCYA/II0
Ykpainu. AHasi3 CyA0BOI CTaTUCTUKHU IOAO0 NMPU3HAYE€HHS KPUMiHAJIbHUX
MOKapaHb [0Ka3aB, 1[0 MUTOMA Bara 3aCTOCyBaHHS N036aBJIeHHS BOJIi 3HU-
Ky€eTbcs1. CyAu cTalu LIMpIle 3aCTOCOBYBATH OKAapaHHs, He OB’s13aHi 3 1o-
36aBJieHHsM BoJii [11].

CaHkuis ctT. 254 KK YkpaiHu He MiCTUTDh NOKapaHHsA y BU/|i T036aBJIeH-
Hs BOJI. Y3Ke Te, 1110 BOHA Nepez6ayvae NoKapaHHA y BUAL 06MeXeHHs BOJI,
4Oro HEMAE cepeJ; BU/IiB MOKapaHb iHIIKUX KpaiH 32 BAMHEHHS HeKBaJlipiko-
BAHOI'0 CKJIAZy 3eMeJsibHOrO 3/104unHy (['pysis, Azepbaiixancbka Pecmy6ri-
ka, Kupruseka Pecny6.iika, Pecny6uiika KazaxcraH, Pocilicbkka ®@enepariis,
Pecny6siika BipMeHisi), HaITOBXyE Ha AYMKY, 110 B HAIIOMY BUIAa/Ky BOHO
TaKOX € 3aHaJATO CyBOpUM. Ha TemnepilHiil yac cTaH 3eMeJIbHUX pecypciB
Hawoi KpaiHu € BKpal He3a/10BIIbHUM Ta MOTPe6Yye HEralHOTO MOCHUJIEHHS
OXOPOHHU 3eMeJIb i MpaB 3eMJIEKOPUCTYBAYiB, ajie 3ac06aMy, siKi He MOTpe6y-
IOTb 130J1411ii BUHHOTO BiJi, CyCIiJIbCTBA.
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Ha Ham noris/, BCTaHOBJIEHHS IOKapaHHS y BU/ 06MeXeHHs BOJIi 3a
6e3rocrofapcbke BUKOPUCTAHHS 3eMeJsIb IOBUHHO MATH MicClle TiJIbKH TO/,
KOJIY iCHY€E peasibHa HeOe3TeKa BUMHEHHS 3€MJIEBJIAaCHUKOM YU 3eMJIEKOPHC-
TyBaueM HOBOI'O 3JI0YMHY (TAaKOr'0 CaMOTO UM CYMDXKHOTO i3 TUM NpPO SIKUH
naetbcs y ct. 254 KK Ykpainu), 3a4/15 fioro HedTpasisanii Ta 3anobiranHs.
B iHImoMy BUIa/iKy 3aCTOCYBaHHS L[bOI'0 BU/Y NMIOKapaHHS He Gyzie 10CsAraTu
cBo€i MeTH. Ha cydacHOMy eTamni po3BUTKY CyCHiJIbCTBA, BPAaXOBYOYH 3arajib-
Hi NIPUHIMIM ryMaHisanii cucTeMu nokapaHHs, 6iib11 epeKTUBHUM 6yJ10 6
3aCTOCYBAHHS ITOKapaHHs, sike 3060B’13yBasio 6 0CO0Y 3arJIafiIuTH CBOIO MPO-
BUHY, IPUBECTH 3eMJIIO B HaJIe)KHUH cTaH. CbOTOHI )KUTTA BUMarae BBeJ|eH-
HS TAaKUX CAHKIIiM 3a 6e3rocrno/lapcbKe BUKOPHUCTAHHS 3eMeJib, IKi JiHCHO
MTOCUJIMJIN 6 OXOPOHY 3eMeJIb i TpaB 3eMJIEBJIACHUKIB Ta 3€MJIEKOPUCTYBauiB,
3abe3nednsiv 6 HaJleXKHe BUKOHAHHS HUMH 3€MeJIbHOTO 3aKOHO/IaBCTBa.

B6avaeThCs 32 MOXKJ/IMBE 3alIPOBA/PKEHHS TAKOr'0 BU/y IIOKapaHHs, K
koHickanii HasexHoI BUHHIM 0c06i 3eMesibHOI JIi/ITHKY 260 NMPUIMHEHHS
IpaBa KOPUCTYBaHHSA 3e€MeJIbHOIO JAIIIHKOIO, 1KY BOHA B3sJ1a B OPEHAY YU
kopuctyBaHHA. Hanpuknazg, Hopmu 3K YkpaiHM 3akpilIIOIOTBH AK INOKa-
paHHs KoHickalilo 3eMesbHOI AiIHKY Ta PEVIaMEHTYIOTh MiACTaBU JJIst
MPHYMYyCOBOI'0 MPUNHMHEHHS MpaB Ha Hel. fKkimo ocoba BYMHHUJIA 3eMeJIbHE
MPaBOMOPYLIEHHS, IKe MICTUTh O3HAKH CKJAJy 3JI0YHHY, Iepef0adeHoro
Oco6sauBor vactuHoto KK Ykpainu, To fgeprkaBa MOBHHHA pearyBaTu 3a-
X0/laMH KPUMiHAJIbHO-IIPAaBOBOI'0 BILIMBY. Takoi0 peakii€ro MoOriao 6 6yTu
NOEAHAHHA HOpPM LMX ABOX KoZeKciB i BCTAaHOBJIEHHA Y KpPHUMiHaJbHOMY
CYZl0YMHCTBI BUHSTKOBOI'O BUAY KOHicKalil MaiiHa, a caMe KoHpickariil 3e-
MeJIbHOI JiI/ITHKH, siKa GyJ/1a IpUBeieHa y 6€e3rocnolapCbKUi CTaH.

fAx yxe HarosiomyBasnocsi, KoH}ickaliss 3eMesbHOI JIJITHKU PEryJro-
eTbcsl HopMmaMmu 3K Ykpainy, a came, 3riiHo 3i cT. 148, «3eMesibHa JiJNsIHKA
MOKe 6yTH KOHiCKOBaHA BUKJIIOUHO 3a pillleHHAM CyAy Y BUNaAKax, 006csa3i
Ta MOPSAJKY, BCTAHOBJIEHUX 3aKOHOM». Y ¢T. 143 3K YkpaiHu BU3Ha4alOThCA
niZiCTaBU [IJ11 IPMMYCOBOI'0 NIPUIIMHEHHSA IpaB Ha 3eMeJIbHY JIJISHKY, cepef
AKUX: BUKOPUCTAHHSA 3€MeJIbHOI AVIAHKYA He 3a LiJIbOBUM IPU3HAYEHHAM,
HEYCYHEeHHS J0NyIeHUX NOPYyIIeHb 3aKOHO/ABCTBA — 3a0pyiHEHHS 3eMeJIb
paZlioaKTUBHUMM |1 XIMIYHMMH pe4OBHMHAMH, BiZIX0aMH, CTIYHUMHU BOJAMH,
3abpyiHEHHS 3eMeJib OaKTepiaJbHO-NAPAa3UTUYHUMU | KapaHTUHHO-LIKI/-
JIUBUMH OpraHi3aMaMH, 3acMideHHs 3eMeJib 3a00pOHEHUMH POCJIMHAMH,
MOLIKO/PKEHHs | 3HUIEHHS] POZI0YOro Imapy I'PyHTY, 06'€KTiB iHKeHepHOI
iHppacTpyKTypu MesiOpaTUBHUX CHUCTEM, MOPYIIEHHS BCTAaHOBJIEHOTO
peXUMy BUKOPHUCTAHHS 3eMeJIb, 1[0 0COBJINBO OXOPOHSIOTHCS, @ TAKOXK BHU-
KOPHCTaHHS 3eMeJIb CI0C06aMy, IKi 3aBAI0Th IIKO/AH 3/10pPOB’'I0 HACEJIEHHS,
Towo. Yci nepesiveHi Buine Ail MOXKyTbh IPU3BECTH /10 HACIiJIKiB, Hepebaye-
HUX cT. 254 KK Ykpainu.
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Y 1IbOMY KOHTEKCTi CJIifi AoJjaTH, 110 KOHOIiCKaIiio 3eMeJIbHOI AiITHKH
pO3mIANATh SK 1i CAaHKIIO 3a 3JI0YMH ab0 NMBiJIbHE YU aZiMiHiCTpaTUBHE
MPaBOIOPYIIEHHS, TOOTO IK MPUMYCOBe 6e30I/IaTHe BUJIYYEHHS Y BJIACHICTD
nepxaBu. Tak, kKoHpickalis K Mipa IHMBiJIbHO-TIPABOBOI BiJINOBiaJbHOCTI
MOJKe 6yTH 3aCTOCOBaHa Cy/IoM ITPY BU3HAHHI HEJiHCHUMU yTOJ, II0/I0 3€MeJIb-
HUX AIISHOK, YKJIaJIeHUX i3 MOpYyIIEeHHSIM YCTAaHOBJIEHOI'0 3aKOHOM MOPSAKY
iX KymiBJsi-poJaxKy, JapyBaHHs, 3aCTaBy, 06MiHy Too. B agmiHicTpaTuBHO-
My 3aKOHO/ZIABCTBi KOH(iCKallisl BUCTYIAE OJHUM i3 BUIB aIMiHiCTPaTUBHUX
CTSATHEHb,30KpeMa, 3Ti/JHO 3 HOpMaMH Iepei0adyaeThcsd KOHPicKallis npeame-
Ta, IKUH CTaB 3HAPSAAAM BUMHEHHS a60 6e31ocepeHiM 06'€KTOM aMiHicTpa-
THUBHOTO ITPABOIOPYIIEHHS], 0 MOJIATAE B IPUMYCOBiH 6e30IIaTHIN nepe/adi
[[bOTO ITPe/IMETA Y BIACHICTD Jlep’KaBH 3a pilieHHAM cyay [12, c. 438-440].

Y kpuMiHasbHOMY NpaBi TepMiH «KOHGIiCKaIisfi» BXKUBAETHCS Y KiJIbKOX
pi3HuX 3HavyeHHsX. [lo-nmepie, BiamoBigHo mo ct. 59 KK Ykpainu koHdicka-
L[is1 MailHa BU3HAETbCSA BUJIOM IMOKApaHHS, AKUH MOJISATAa€E Yy TPUMYCOBOMY
0e30TJIaTHOMY BHJIYYeHHI Y BJIACHICTD JlepKaBX BCbOTO ab0 YaCTUHU Mau-
Ha, IKe € BJIACHICTIO 3acymkeHoro. KoHicKkamiss MaliHa BCTAHOBJIIOETHCS 3a
TSDKKI Ta 0COGJIMBO TSKKI KOPUC/IMBI 3JI0YMHH, 0OMEXKYE MpaBa BJIACHOCTI,
3aCTOCOBYETHCS SIK MOKAPaHHS 32 BYMHEHHS 3JI0YUHY — HAWOIIbII CyCcMiib-
HO HeGe3MeYHOr'o MPaBOIMOpPYIIeHHs, B OKPeMHUX BUIMAAKaX € OJJHUM i3 BH-
JliB 0IaTKOBOTrO TOKapaHHs, i MOXXe OYTH BUKOPHCTaHA JIUIIE TOAi, KOJU
creliaJbHO BU3HAYeHa caHKIiew ctarTi OcobuBoi yactuHu KK Ykpainu.
Y mokTpuHi TaKy KOH}icKallito HA3UBaIOTh «3araJbHOI0».

[To-apyre, pa3om i3 TUM y 6isbiie Hixk 20 crarTsax Oco6/IMBOI YaCTUHU
KK Ykpainu 6e3 BigmoBimHOI persiameHTanii y 3arajibHili 4acTUHI mepej-
6ayeHO TaK 3BaHy «cCleljajbHy» KoHickaljilo, To6To KoHdickanito npes-
MeTa 3JI0YMHY, 3Hapsi/ib Ta 3aC06iB HOTO BUMHEHHs 200 MaiHa, OTPUMaHOTO
MNPOTHUIIPABHUM LLISXOM (MOPYIIEHHS NPaBUJI OXOPOHH HAJp — 4. 2 CT. 240;
MOPYLIEHHs 3aKOHO/JABCTBA NP0 KOHTUHEHTAJIBHUH 1eabd — 4. 1, 2 cT. 244;
He3aKOHHa Mopy06Ka JIicy — CT. 246; He3aKOHHE MOJIIOBAaHHSA — 4. 1, 2 CcT. 248;
He3aKOHHEe 3aWHATTA PUOHHM, 3BipUHMM ab0 iHIIMM BOJHHUM J0GYBHUM
npoMucaoM — 4. 1, 2 ct. 249, tomo). Kpim Toro, ct. 96! KK Ykpaiuu nepej-
6auae cneriasbHy KOHQiCKaIlio, 110 MOJIATa€ y IPUMYCOBOMY 6€30MIaTHOMY
BUJIyYEHHI 3a pillleHHSM CYZy y BJIACHICTb Jep:KaBU I'pollel, IIiHHOCTeN Ta
iHIoro MalHa y Bunajkax, BusHadeHux KK Ykpainy, 3a yMoBM BUMHEHHA
3JIOYMHY, TepeabadyeHoro neBHUMU cTaTTsIMu KK Ykpainu.

BUCHOBKM TA NEPCINEKTUBU NOJAJNBLIUX AOCAIIXKEHD. [linou-
Bal4u MiJICYMKH, MOKEMO KOHCTATyBaTH HACTylHe. BpaxoByrouu Te, 1110
«creniaabHUM» BUA KoHickarii He Hece B co6i kapaJbHOI QYHKILiI, € CEHC
JonoBHUTH CT. 59 KK Ykpainu BkasiBkoo a60o MOCHJIaHHSIM Ha OKpPEMHH
(BUHATKOBUM) BU/J, KoH$icKaLii, MOB'I3aHUM 3 MPUMYCOBUM IPHUINHHEH-
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HSIM TpaB Ha 3eMeJIbHY AiJSHKY, HalpPHUKJIa[, «6e30IJIaTHE BUIYYEHHS
00’€KTiB HABKOJIMIITHBOTO NMPUPOJHOTO CEPEAOBUINA, SAKi CTPAXKAAKTh BiJ
CyCIiJIbHO HeOe3NMeYHUX NnocsAranb». KoHdickamisa 3eMebHOT AIITHKYA Ma€e
OyTH 3aKpilJieHa B caHKI{l cT. 254, a Takox y cT. 239 Ta 239! KK Ykpainu
SIK 10/IaTKOBUH BUJ, TOKapaHHs. TakuM 4MHOM, icHytoue y KK Ykpainu no-
JIOX)KeHHS I[0/I0 BUKOPUCTAHHS BUHSTKOBOTO BUAY KoHOicKalii migsrae
BpEryJII0BaHHIO, OCKIJIbKH, Ille Pa3 HaroJocumo, 4. 2 cT. 59 KK Ykpainu ne-
penbavaeTbcs KoHdicKalisg MalHa JIMIIEe y OKPeMHUX BUIA/[Kax 3a TSKKI Ta
0CO0JIMBO TSDKKI KOPUCJIUBI 3JI0YMHU. Y LIJIOMY X LleH BU/J TOKapaHHS B6a-
YaETHCS JOILIIBHUM Ta OyZie CTUMYJIIOBATH OCi06 CTaBUTHUCS [0 3eMJIi 3 Ha-
JIEXKHOK J16aHJIMBICTIO, JOTPUMYBATHUCSI HOPM 3eMeJbHOTI'0 Ta €KOJIOTiy-
HOTO 3aKOoHOAABCTBA. CycniJibCTBO He MOBUHHO TasiTH Yacy Ha 6e3KiHeuHe
BiJIHOBJIEHHS 3eMeJIb Mic/1s 6e3rocnofAapchbKoro ix BUkopuctanHs. Kpaiie,
a TOJIOBHE, KOPHUCHillle, K0 3eMJII0 3aBXAW OyAyTh MUJBHO NOTJISAATH
Ta o6epiraTH, 60 3eMJisl - Iie MPOAOBOJIBYMN 6a3UC HAIIOI KpalHU, OCHOBHE
HallioOHaJIbHe 6araTCTBO, i rpoMa/isiTHH He MOBUHHI JOMYCTUTH Jlerpajarii
Ta ONYCTOLIEHHS 3eMeJlb.
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Hamanausa IOpvesHa lleupkyH,
KaHdudam ropudu4eckux Hayk
(Xapvkoeckuli HAUUOHA/ILHBIT YHUBEpCUMEM 8HYMPeHHUX dedl,
Xapwkos, YkpauHa)
YTI'0/IOBHO-ITPABOBBIE IIPOB/IEMbI YCTAHOBJIEHUA HAKA3AHHA
3A BECX03AHCTBEHHOE HCI10/1b30BAHHE 3EMEJIb
Cmambsl hocesweHa y20/08HO-NPABOBOU Npobieme YCMAaHO8AeHUS Ha-
Ka3aHusi 3a 6ecxo3slcmeeHHoe UCh01b308aHUe 3eMeab. OcyujecmesieH y2oa08-
HO-Npagosoll aHAIU3 NymeMm CpaeHeHUsl CaHKYull 3a npecmyn/eHus 8 cgepe
3eM/1eNn016308aHUSl 8 OpyauX CMPAHAX € NOXOHCUMU COYUAAbHO-NPABOBbLIMU
YCA0BUSAMU U IKOI02UMECKUM COCMOsIHUEM. Yuumbleas 604bwoli 066eM 3Ko-
/102U4eCK020, IKOHOMUYECKO20 8peda om 6ecx03slicmeeHH020 UCN0Ab308aHUS
3eMeab U 803MONCHOCMU 8030elicmausi Ha CO3HAHUE BUHOBHO20 C NOMOUbIO
02paHUYeHUll IKOHOMUYECKO20 Xapakmepd, Ye/neco06pa3HblM npusHaemcs
npuMeHeHue HaKa3auus e sude wmpaga. HeyesecoobpasHviMu 8 ceeme co-
8PEMEHHbIX MeHOeHYUll K 2yMaHU3ayuu cucmeMbsvl HAKA3AHUS CHUMArMCcs
MoJ/IbKO me, Umo C8513aHbl ¢ U3015yuell BUHOBHO20 0m 0bujecmaa.
Kawuesvle caoea: GecxossiticmeeHHOe UCN0/1b308AHUS 3eMeb, HAKA3A-
Hue, wmpadg, KoHPuUckayus
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(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)
CRIMINAL AND LEGAL PROBLEMS OF ESTABLISHING THE PUNISHMENT
FOR CARELESS USE OF LANDS

Problem’s setting. It is human nature not only follow, but also violate the
law, he makes it consciously or unconsciously, with intent or negligence. In this
regard, each country has a system of measures that protects each person indi-
vidually and the society in the whole from offenders and restores the justice. If
a person does not want to obey the law and does not fulfill its requirements, the
adequate response of the law is criminal prosecution and punishment.

Analysis of recent research. Independent form of realizing criminal lia-
bility for careless use of lands is state condemnation of a perpetrator of sentenc-
ing and its subsequent execution, which is differentiated by the degree of public
danger of criminal assault. Thus, for committing a socially dangerous act under
the Art. 254 of the Criminal Code of Ukraine alternative penalty in the form of a
fine up to two hundred and fifty thousand tax-free minimum incomes of citizens
or imprisonment for a term of two years with deprivation of the right to occupy
certain positions or engagement in certain activities for up to three years or
without it is provided. It is very difficult to make conclusions about the pro-
portionality of specific sanctions, because the theory of sanctions in domestic
criminal law doctrine is still not developed enough. The doctrines of other coun-
tries do not contain its completed form, too. The situation is more complicated
regarding a crime under the Art. 254 of the Criminal Code of Ukraine because of
a rare court practice of this category of cases.

The objective of the research. It is appropriate to compare the sanction
of the Art. 254 of the Criminal Code of Ukraine with the criminal legislation of
foreign countries with similar social and legal conditions and environmental
condition.

The main part. Conducted analysis of sanctions of the articles, which as-
sume liability for crimes in the sphere of land use under the Criminal Code of
other countries, demonstrates that in the most cases rather strict sanctions are
set for their commission, taking into consideration that almost all articles of the
Criminal Code of foreign countries, which are being researched, unlike the Art.
254 of the Criminal Code of Ukraine have qualified corpus delicti. They mainly
refer to the serious consequences for the environment and society, and provide
punishment in the form of imprisonment for a specified period.

The Criminal Code of Ukraine provides such penalties for committing care-
less use of lands as:

1) a fine that is provided a major penalty by the sanction of the Art. 254.
This situation is fair and appropriate to restore the quality of the soil cover

166 | CYYACHITEOPETUYHITA NPUKNALHI NPOBNIEMU KPUMIHANIDHOTO NPABA



ISSN 2304-4556. BICHUK KPUMIHOJOTIYHOT ACOLIALIIT YKPATHM. 2015. N2 2 (10)

(hence its use value) due to careless use of lands the state needs a lot of money
and its high dimensions have to some extent encourage landowners and land
users to protect and rational use of lands;

2) restriction of liberty, which, of course, is less severe form of punishment,
compared to imprisonment, and most likely inappropriate in this case. Thus it
is offered to use this kind of punishment only if there is a threat of re-offending;

3) deprivation of the right to occupy certain positions or engagement in
certain activities is an appropriate form of punishment for this article and addi-
tional form of punishment, when a special subject of careless use of lands is an
official, who was responsible for the protect and rational use of land resources.
Establishment of this type of punishment for committing careless use of lands
is entirely caused because there is a clear need for the deprivation of a certain
person from the position or activities, through which he harms the quality of soil
and the environment in general.

Conclusions. To harmonize the sanction for careless use of lands it is ap-
propriate to increase the fines and introduction of confiscation proper to the
perpetrator of a land or termination of his right to use the land, which he has
obtained for rent or use.

Key words: careless use of lands, penalties, fine, confiscation.
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