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CraTTio NpUCBAYEHO JOCNIAXEHHIO MPAaBOBOrO PEXMMY pe3ynbTaTiB iHTENeKTyanbHOi TBOPYOI AisNbHOCTI, MaTepianbHUX HOCIIB, y SKUX BTine-
HO pe3ynbTaTi iHTeneKkTyanbHOi, TBOPYOI AiSNIbHOCTI, 0COBUCTUX HEMANHOBUX Ta MalHOBUX (BUKIMIOYHKX) MPaB Ha pesynbTaTy iHTeneKkTyanbHoi
TBOPYOI QiSNbHOCTI, @ TAKOX A0XOAiB, fKi Ta YM iHWa ocoba OTpMMYE Mif Yac 34INCHEHHS CBOIX NpaB Ha pesynbraTy iHTenekTyanbHoi, TBOpYOI
[iANbHOCTI B KOHTEKCTI MaiHOBWX BiZHOCWH Noapy»oks. [loTenep He icHye AocnimkeHHs, ske 6 o4HO4YaCHO OXOMMNoBano NPaBoBUIA PEXWUM pe3yrb-
TaTiB iHTeNeKTyanbHOi TBOPYOi AiANbHOCTI, iXHIX MaTepianbHUX HOCIIB, NpaB iHTENeKTyanbHOI BNacHOCTi Ta AOXOAIB Bif 34INCHEHHS NpaB Ha
pesynbTaTty iHTeneKTyanbHoi TBOpPYOi AiSNbHOCTI SiK 06’eKTiB NpaBa BNacHOCTI NMOAPYXKS.

Y cTaTTi 10BOAMTbLCS, WO aHi 06'EKTU iHTeNneKTyanbHOI TBOPYOI AiSNIbHOCTI, aHi NpaBa Ha HUX, aHi 4OXOAW, SiKi OTPUMaHI Bif iX BUKOPUCTaHHS,
He MOXYTb BBaXaTUCS CMiMbHOK CYMICHOIO BIACHICTIO MOAPYXKS, HaBiTb y TOMY pasi, AKLLIO BOHWU CTBOpeHi B Wwniobi. Taki 06’ekTn 3 ornagy Ha
TiCHWIA 3B’I30K TBOPYOIO MpoLiecy 3 OCOBUCTICTIO NoQMHM-TBOPLA € 06’eKTamu NpaBa 0COOUCTOT NPUBATHOT BNACHOCTI MOAPYMOKS.

OcobucTi HeMalHOBI NpaBa iHTeNeKTyarnbHOi BNAaCHOCTI, SKi HanexaTb OQHOMY 3 NMOAPYXOKS, HE MOXYTb HanexaTu iHLOMY 3 NoAPYXkKs 1
He MOXyTb ByTv nepenaHi nomy 3a gorosopoM. ManHOBI NpaBa iHTENEeKTyanbHOI BNACHOCTI MOAPYXOKA MOXYTb OyTW NEPBICHUMM Ta NOXiAHUMMN
B 3aN1eXHOCTi Bif NiAcTaB iX BUHWKHEHHS. NepBiCcHi MaliHOBI (BMKMIOYHI) MpaBa iHTeNeKTyanbHOI BNACHOCTI OQHOTO 3 MOAPYXOKS HE MOXYTb Nid-
narat NoAiny B pasi posipBaHHA WNOy; i nig Yac yknageHHs JOroBOpiB i3 3a3HayYeHUMM 06’ekTamu OOHMM i3 MOAPYXOKA He MoTpibHa 3roga
iHWOro 3 noapy»oks. MoxigHi MaiHOBI (BUKMIOYHI) NpaBa iHTeneKTyanbHOi BNacHOCTi MOXyTb 6yTv 06’ekTamm Npasa cnifnbHOi CyMiCHOT BNacHOCTi
noapy*oksi. | N(paBoYMHU 3 TaKMMK MpaBaMy MatoTb BYMHATUCS 3a CMiNbHOK 3rofoto MOAPYXOKA, BiANOBIAHO 40 cT. 65 CK YkpaiHu.

KntouyoBi cnoBa: w6, NoapyXoks, NpaBo iHTeNeKTyanbHoi BNacHoCTi, 06’ekTW LMBINbHWUX NpaB, NpaBo BNACHOCTI, peyi, MaliHOBI Npasa,
npaBo CNiflbHOI CyMiCHOT BMACHOCTI, NpaBo 0COOWCTOI NPMBaTHOI BNACHOCTi NMOAPYHOKS.

The article is dedicated to the research of the legal regime of the results of intellectual creative activity, tangible carriers in which the results
of intellectual, creative activity are embodied, personal intangible and tangible (exclusive) rights to the results of intellectual creative activity, as
well as the income that a person receives (if so) in exercising one’s rights on the results of intellectual, creative activity, in the context of spousal
property relations. To date, there is no study that would simultaneously cover the legal regime of intellectual creative works, their material carriers,
intellectual property rights, and the profits from the intellectual property results as spousal property objects.

In the article it is proven that neither the objects of intellectual creative activity, nor the rights to them, nor the income derived from their
exploitation, can be considered as mutual (joint) spousal property, even if they are created within the marriage. Due to close connection of the
creative process and the personality of the creator, such objects are the objects of private personal property of each spouse.

Moral intellectual property rights which belong to one spouse cannot be owned by the other spouse and cannot be transferred to him /
her under a contract. Economic intellectual property rights may be primary and derivative, depending on the basis of their origin. The primary
economic intellectual property (exclusive) rights of one of the spouses cannot be separated with the divorce; and when concluding regarding such
objects by one spouse, there is no obligation of getting the consent of another spouse. Derivative economic (exclusive) intellectual property rights
may be subject to mutual (joint) ownership of spouses. And transactions regarding such rights must be conducted through mutual consent of the
spouses, in adherence to the article 65 of Family Code of Ukraine.

Key words: marriage, spouses, intellectual property rights, objects of civil rights, ownership, chattels, property rights, property rights, mutual
(joint) ownership rights, spousal personal private property rights.

IMocTranoBka mnpo6aemu. KoxHa JongMHa Mae TEBHI
TBOPUIi, IHTENEKTyalbHi 3A10HOCTI, SIKI BUSBISIOTECSA Y CTBO-
PEHHI HEI0 pI3HOMAHITHUX PE3YJbTaTiB I1HTENEKTYalbHOI,
TBOpUYOI MisUIBHOCTI (imea’bHUX 00’€KTiB). Y Takomy pasi
3’SBJISIFOTHCS Pi3HI 00 €KTH IIMBUILHOTO TpaBa, KOXKEH 3 SKUX
Ma€ CBil 0COOIMBHI MPABOBUH PEXKHUM Ta 0COOIHBHUI MOPSIOK
npaBoBOi OXOpOoHH. TakuMHu 00’€KTaMu, 30KpeMa, €: pe3yiib-
TaTu IHTENEKTyalbHOi, TBOPYOi AiSVIBHOCTI; MaTepiajlbHi
HOCIi, B SIKHX BTUIEHO Pe3yJbTaTH 1HTEIEKTYabHOI, TBOPYOL
JUSUIBHOCTI; OCOOMCTI HEMaiHOBI Ta MaWHOBI (BUKIIFOUHI)
MpaBa Ha Pe3yJbTaTH IHTEJIEKTYyaJbHOI TBOPHYOI IiSUIBHOCTI;
JIOXOZY, SIKI Ta YU iHIIA 0coba OTPUMYeE, 3AINCHIOIOUU CBOI
npaBa Ha Pe3yNIbTaTh 1HTEIEKTYIBHOT, TBOPUOT HisUTEHOCTI.

Take po3maitTsi 00’€KTiB MOTpPeOye BUBAXKEHOI CHCTEMH
IIPAaBOBOTO PErYJIIOBaHHA BiIHOCUH Y Wil cdepi, ne 0coOmuBy
yBary 3Beprae Ha ce0e ITHTaHHS IIPABOBOTO PEXKHUMY Pe3yilb-
TaTiB 1HTEJIEKTYaIbHOI, TBOPUOI MiSIIBHOCTI B KOHTEKCTI Maii-
HOBHX BIIHOCHH MOAPYXOka. Ha chorogi Bigomi YuCIeHHI
CYHEepedkd MK TMOAPYXCOKAM IOJO HAJEeXKHOCTI NpaB Ha

pe3yNbTaTH HTENeKTyalbHOI TBOPYOI AisuibHOCTI. BomgHouac
CyJaMu 3a3HaueHi KOH(UIIKTH BUPIIIYIOTbCS HEOAHO3HAYHO.
Hemae €THOCTI B MUTaHHSIX HAJISKHOCTI 3a3HAYCHHUX 00’ €KTIB
1 cepel HayKOBITiB.

OCHOBHOIO MPOOJIEMOIO B IIbOMY aCIICKTi € NMUTAHHS: YU
HaJIeXKaTh JI0 00 €KTiB IpaBa CHiJIbHOI CyMiCHOI YU OCOOHUC-
TOi PUBATHOI BIIACHOCTI IpaBa Ha Pe3yNbTaTh IHTEICKTyalb-
HOT, TBOPYOT JiSUTBHOCTI, MaHHOBI (BUKJIFOUHI) TIpaBa TBOPIIIB,
MarepiaibHi HOCIi pe3yJabTaTiB IHTEIEKTYyalbHOI, TBOPYOL
JUSUTBHOCTI Ta JOXO/H BiJl BUKOPUCTaHHS 3a3HaY€HUX 00’ €KTIB
Ta Mpas.

AHaJi3 ocTaHHIX AociailkeHb i myOaikanii. [lutan-
HSIM IPaBOBOTO PEXHUMY MaiHa IOAPYXOKS CBOTO 4acy Oymau
npucsgdeHi podbotu M.B. Aurokonecskoi, B.K. AHTomKiHO],
T.O. Apusantok, O.B. [I3epu, 1.B. XKuninkooi, O.M. Kaui-
Tenko, B.II. MacnoBa, 3.B. PomoBcrkoi, B.O. Psaceninesa
Ta iH. [Ipore B poboTax 3a3HAa4YEHMX HAYKOBIIB HE MPHIi-
JISUI0CSL IOCTATHBOI yBarw IpaBaM Ha Pe3ysbTaTd iHTENeK-
TyaJIbHOI TBOPYOi IiSUIBHOCTI SIK MOXJIMBOIO 00’€KTa IpaBa
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CHIJIBHOI CYMICHOT BacHOCTI mompysks. [IpoGnemu mpasa
IHTeNeKTyaabHO1 BiacHocTi nociimkysanucs F0.J1. bommns-
kuMm, M.B. Topnonom, B.A. [lozopueBum, B.I. JKykoBuwm,
0.C. Iodpde, B.M. Kpmxnoro, O.A. ITigornpuroporo, B.1. Cepe-
opoBcekuM, A.Il. CepreeBum tomo. IIpore 3a3HauyeHi Hay-
KOBL HE aKIIEHTYBaJIU yBary Ha 0COOIMBOCTSX PETy/IIOBaHHS
IPaBOBiAHOCHUH Yy c(epi NpaBa iHTENEKTyalbHOI BIACHOCTI 3a
YUYaCTIO TOAPYKIKSL.

[MutaHHA TPaBOTO PEKUMY PE3yIbTaTiB IHTENEKTyaIbHOT
TBOPYOI AiSUIBHOCTI CTOCOBHO IMOAPYKHBOTO MaiHa PO3KpU-
Bajlycs B HeOaraTbox poOOTax BITYM3HAHHMX Ta 1HO3EMHHX
yueHux, Takux sk B.O. baxanosa, JI.P. Maiiganuk, O.B. I1po-
tororioBa, .M. PaGenp, A.O. Pacropryesa Tomo. Ilpore
3ra]aHIMH BUCHUMH DPO3INIIIATUCS TUTBbKH OKpPEMi acleKTH
npaBa iHTeNeKTyalbHOI BiacHOCTi. Ha choromsi He icHye
JOCTIIKCHHS, sIKe O I[IJIKOM OXOIUTIOBAJIO MPABOBHU PEXKUM
Pe3yJIbTaTIB IHTEICKTYaIbHOT TBOPUOT TisIBHOCTI, TXHIX MaTe-
pianbHUX HOCI{B, IPaB IHTENEKTYaIbHOI BIaCHOCTI Ta JIOXOAIB
BiJ 3AiiCHEHHS NpaB Ha Pe3yJIbTaTu IHTEIEKTYalbHOI TBOPYO1
JiSUTBHOCTI.

MeTor0 cTATTi € cucTeMaTn3allis HayKOBUX MOIVIIIB HA
IIPaBOBI PEXMMU BKa3aHUX 00’ €KTIB IUBIIbHUX IIPAaBOBiAHO-
CHH, aHaJIi3 Cy0BOI IPAKTUKH 3 IIbOTO MUTAHHS T BU3HAYCHHS
MICISl BKa3aHUX O0’€KTIB y CTPYKTypi MallHOBHX BiIHOCHH
MOAPYOKST 3 YpaxyBaHHSAM IMOJOXKEHb YHHHOTO LHUBIIBHOTO
Ta CIMEHHOr0 3aKOHOJIaBCTBA.

Buxsiang ocHoBHOro Mmarepianay. Sk Bke 3a3Hadanocs,
y cdepi 3ailiCHEHHS. TBOPYOT JisUILHOCTI BUHUKAIOTh Pi3HI 3a
CBOEIO TIPHPOJIOO Ta MPABOBHM PEKUMOM 00’ €KTH IpaBa.

InrenextyanpHa (pO3yMOBa, TyXOBHA) IisUIbHICTb JIIOUHU
MOXXE IPU3BECTH 0 CTBOPEHHS BEJIUKOI KiNBKOCTI pe3yJibra-
TiB 1HTEJIEKTYyaJbHOI, TBOPYOI AisIIbHOCTI. [IpoTe B HayKOBii
JiTeparypi JOCHTH HOMIUPEHOIO € JyMKa PO Te, [0 00’ €KTOM
IpaBa IHTEJCKTYaJbHOI BIACHOCTI € HE KOXHHUI pe3yib-
TaT IHTEJIEKTYaJIbHOI JIiISUIBHOCTI 0COOM, a TiNbKH TOW, KU
BiAmoBinae neBHuUM kputepism [1, c¢. 175]. ToGTo pe3yinb-
TaTH IHTEJICKTYaJIbHOI iSUIBHOCTI OOOB’SI3KOBO MAlOTh Biji-
MOBIZIATH BCTAHOBJICHUM 3aKOHOM BuUMoram. Jlumie 3a mi€l
YMOBH pE3YJIbTaTH IHTENEKTYyaJbHOI AiSIBHOCTI MOXYTh
cTatd 00’€KTaMH TpaBa iHTEJEKTyaJbHOI BIacHOCTI. Y pasi
iX HEBIANOBIJHOCTI BMMOTaM 3aKOHY BOHH 3aJHINAKOTHCS
103a MeXaMHu MpaBoBoi 0XOpoHH [2, ¢. 385]. Taka mo3uiis,
Ha HaIlly JyMKY, € CIIYIIHOIO, OCKUIbKH (pAKTHUHO iHTEJIeK-
TyajbHa JiSUTBHICTh 3IIHCHIOETHCS JIIOMUHOK Oe3mepepBHO,
a il HaciikoM € Ge3Tiu PiI3HOMAHITHHX, K HeMaTepialbHHX,
TakK i MaTepialbHUX 00 €KTiB. | HE KOXKEH 13 IIUX pe3yJbTaTiB
€ 00’ €KTOM IIPaBOBOI OXOPOHHU.

TBopuorO 3a3BUYall BBaXKA€ThCA (IYXOBHO-TIPAKTUYHA,
IHTENICKTyallbHa) MisUIbHICTh JIFOJMHH, PE3YJIbTaTOM SIKOT
€ CTBOPEHHS OPHTiHATBHOTO, HEIOBTOPHOTO, CaMOCTIHHOTO
pe3ynbTarty HayKd (BCTAQHOBJIEHHS HOBUX (akTiB (SBHII),
BIJIKPUTTS HOBHMX 3acC00IB, NMPHIOMIB, 3aKOHOMIpHOCTEH, a
TaKOX METOJIIB JOCIIKEHHS Ta MEPETBOPCHHS CBITY), JIiTe-
parypu (ToeMu, TOBICTI, BIpIIi) YM MHCTEUTBa ()KUBOIIKC,
ckynbnTypa). Cy0’eKTOM TBOpUOi IisUIBHOCTI MOXe OyTH
nuure moauHa. IIpupona iHKOIM TakoX CTBOPIOE YHIKalbHi
LIEICBPH, aJIC B IPUPOJI 31IHCHIOETHCS TIPOLIEC PO3BUTKY, a HE
TBOPYOCTi. TBOPYICTh — MpoLIEC YCBIAOMIICHHH, [IIECTIPSIMO-
BaHMH 1 nepenOavyyBanuii. BoHa BnactuBa oanHi B Oynb-sKiit
coepi ii misnpHOCTI [3, ¢. 20].

3araJbHUMHU BU3HAYaJIbHUMH O3HAKaMH Pe3yJbTaTiB iHTe-
JIEKTYaJIbHOT TBOPYOT TisUTBHOCTI € Te, 110!

1) pesyabTaTH IHTENEKTyalbHOI, TBOpPUOi MisIBHOCTI
ABJIAIOTH c000I0 HemarepianpHi Onara. Hemarepianbha mpu-
pona nux 00’€KTIB 3yMOBIIOETHCS OCOOIMBOCTSIMU TIPOIECY
X CTBOpEHHSI, a caMe PO3YMOBOIO TisTBHICTIO JIFOIIMHHY;

2) pesyabTaT IHTEIEKTyalbHOI TBOPUOi AiSNBHOCTI Mae
OyTu HOBUM (paHillle HE BiJOMHM, YHIKaJIbHUM, OTPUMaHUM
yIeplle, OpUTiHATBHUM, HETIOBTOPHKM);

3) pe3ynbTar iHTEJEKTyaJdbHOI, TBOpPUOI JiSUTBHOCTI
€ 00’eKTHBOBaHMM, TOOTO BTUICHUM Yy MarepiaibHill abo

iHIIIH 00’ eKTUBHIN GopMi, BUpaXKEHUM 30BHI CAMHUM TBOPIIEM
[4,c. 13];

4) nemarepianbHi 00’€xTH (TBip, BUHaXiZ) He OOMEXeHi
B IIPOCTOPi, IX BUKOPUCTAHHS HE MOB’s13aHe 3 (Hi3NYHUM BOJIO-
JIHHAM [2, ¢. 421], ToOTO BOHH MOXXYTh BUKOPUCTOBYBATHUCH
OJJHOYaCHO HEBU3HAUYSHUM KOJIOM OCi0;

5) depe3 CBOIO iiealibHy NPUPOLY PE3YNIbTaTU IHTEIEKTY-
aJIbHO1, TBOPUOI IiSUIBHOCTI HE MiJJISraloTh aMOPTH3aLIi] Ta He
3HOIIYIOTHCS, TOOTO 3/aTHI 0 HEOJHOPA30BOTO BUKOPHC-
TaHHS, 30epeKeHHs 3MicTy (CYTHOCTI), HAKOTIHYEHHS Ta iHTe-
IpyBaHHSI.

OTxe, pe3yabTaTH IHTENEKTyaJlbHOI, TBOPYOI [IisUIb-
HOCTI BHU3HAIOThCS TAKUMH 32 YMOBH BIZMOBIJHOCTI 3a3Ha-
YeHUM BUIIEe O3HakaM. Lli KpuTepil IO3BOJSIIOTH BiIOKpe-
MUTHU pE3YIbTaTH IHTEIEKTYalbHOI, TBOPUOi AifIBHOCTI Bif
iHIIMX 00’€KTiB LUBIIBHOTO IIpaBa. IIpoTe BOHM He IomoMa-
TaloTh PO3B’S3aTH IHTAHHS IIOJO HAJEKHOCTI Pe3yabTaTiB
IHTEJIeKTyaJIbHOT, TBOPYOI MisSUIBHOCTI J0 CHUIBHOI CyMiCHOT
BJIAacHOCTI noapyxoksa. Hapite Oinbuie, sk y IluBinbHOMY
xozekci Ykpainu (mami — LIK VYkpainu), Tak i B CimeliHOMY
kozekci Ykpainu (mami — CK Vkpainu) B3arani BiCyTHI Taki
TIOHSTTS, SIK «IIPaBa IHTEJIEKTYAIbHOI BIACHOCTI TOAPYXKSD»
a00 «IpaBa iHTEJIEKTYaJIbHOT BIIACHOCTI OXHOTO 3 MOAPYXKSD).
Takoxx He nepeadayeHo CrelialbHUX MOJI0KEHb 00 MOX-
JIUBOCTI HAJIGKHOCTI MalHOBUX MpPaB iHTEJIEKTyaJbHOI BIac-
HOCTI JIO CIIJIBHOTO MaitHa oxpyxoxs [5, ¢. 13]. Pa3zom i3 Tum
MUTaHHS HAJIGKHOCTI PE3y/bTaTiB 1HTENSKTYalIbHOI, TBOPYOT
JISUTBHOCTI Ta MPaB Ha HUX KOXKHOMY 3 MOJPYXOKs MOTpely-
I0Th BHPILICHHS, OCKIJIBKH, MO-TIEPIIE, KOKEH i3 MOAPYX K
Moke OyTH IX TBOpLEM, a, TO-Ipyre, y Cy4acHHX YMOBax
HOCTIHHO 3’SIBISIOTbCA HOBI PE3yNbTaTH I1HTENEKTYallbHOI,
TBOPYOi JTisUTIBHOCTI, TPABOBHI PEXUM SIKMX HOTpeldye yTod-
HEHHS Ta 3aKOHOZIABYOT'O 3aKPiIUICHHS.

Kpim Toro, y cymoBiit mpakTuili i morernep iHOAI BiaOy-
BA€THCS 3MIIIyBaHHS MOHATH IIPABO BIACHOCTI» Ta «IPaBO
IHTENEKTyallbHOI BIACHOCTI», HACJIIAKOM 4OIO CTa€ Helpa-
BUJIBHE BUPILICHHS CY0BUX CHOPiB. JIOCUTB YacTo B 1iH cdhepi
CyZlaMH 3aCTOCOBYIOTHCSI HOPMH TIPO TPABO CITLIBHOT CyMIiCHOT
BIIACHOCTI TOJPYOKS, TOIl K 3a3Ha49eHi HOPMH PETYIIOI0Th
IIpaBa BJIACHOCTI HA MaTepiajibHi 00’ €KTH, a HE Ha pe3yJIbTaTi
IHTENIEKTyalIbHOT, TBOPYOI MisUTBHOCTI i HE MOXYTh OyTH 0€3-
YMOBHO 3aCTOCOBaHi /10 OCTaHHiX.

Bzarami, TepMiH «iHTeNeKTyalbHa BIACHICTB» Yy HayIli
LUBITFHOTO TIpaBa CHPHHAMAEThCSA SK 3arajibHa IIOHATIHHA
KaTeropis, IO CKIAnach iCTOPUYHO. AuJe, sSK 3a3Ha4aB
B.A. Jlo30piieB, BHKOPUCTaHHS TEPMiHA «IHTEJICKTyaJlbHa
BJIACHICTBY» LIJIKOM MPABOMIPHO B MOJITHYHUX aktax. [Ipore
BKHBAHHS OO IJIs MO3HA4YCHHS IOPHIWYHOI Kareropii He
MOKHa BU3HATH BAAJIUM. TePMiH «BIACHICTH» MOXKE CTBOPUTH
TIJIBKH HETPABUIIbHY YSBY PO 3MICT MpaBa, HOTo Jil0 Ta CII0-
cobu 3axucrty [6, c. 319]. ToMy BUKOpUCTAHHS LILOTO TEPMiHA
HE MOXKHA Ha3BaTU BJAJIOI0 i/1€€10 3aKOHOAABII, OCKUIBKU
caMe CJIOBO «BJIACHICTB) (HaBiTh Y TAaKOMY CJIOBOCIIONIY4€HH1)
CIpUAMAaEThCS K MOXIIHE Bl TPaAMIIIHHOTO PEYOBOTO MpaBa
BJIaCHOCTi. HEeKOpEeKTHICTh BHKOPHCTAaHHS TEepMiHA «BIAC-
HICTBb» CTOCOBHO HeMarepiajbHUX 00 €KTIB MOJISITAE B TOMY,
IO «IHTEJICKTYaJbHY BJIACHICTHY» HE MOXHA Ha3BaTH «Jil-
CHOIO BJIACHICTIO», OCKIJIBKM BOHA HE € €KOHOMIYHOIO KaTe-
ropiero i mosa mpaBoM icHyBaTH He Moxe. J[ns peamizarii
pEe3yabTaTiB 1HTENEKTyaldbHOI JisNIBHOCTI, NEPETBOPEHHS iX
y TOBap NOTPiOHA MOHOMOJIIS, TOOTO «IIPaBOBE 3aKPIILICHHS.
BikuBaHHS TepMiHa «IHTENEKTyalbHa BIACHICTHY B HOPHIUY-
HOMY 3HaueHHI CIPUYMHSIE TUTyTAHUHY [Ie B OHOMY aCIIeKTi:
BOHO IIEPEIIKO/DKAE YITKOMY PO3PI3ZHEHHIO HEMaTepiabHOTO
pe3yNbTaTy 1HTENEKTyalbHOI IiSUIBHOCTI, SKHH € 00’€KTOM
BUKIIIOUYHHMX TpaB, 1 HOro MmarepiajJbHOTO HOCis — 00’ekTa
mpaBa BJIacHOCTI [6, c. 319].

OTxe, TepMiH «IHTENIEKTyalbHa BIACHICTH» € YMOBHHM
TEpMiHOM, XOua BiH HaOyB 3HAUHOIO IOIIUPEHHS. Bukopuc-
TaHHS CJIOBA «BJIACHICTBY» Y TEPMIiHI «IHTEJEKTyalbHa BJac-
HICTB» 30BCIM HE O3Hayae, MO JI0 BiTHOCHH, SIKI pO3IIIsIa-
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IOThCSI, 3aCTOCOBYIOTHCS IIOJIOXKEHHSI 3aKOHOIABCTBA IPO
BiacHicTh. ITomupeHHs pexxuMy Ipasa BIACHOCTI Ha pe3yilb-
TaTH iHTENEeKTYyalbHOI, TBOPYOI AiSVIBHOCTI Ta 3aCTOCYBaHHS
HOPM TIPO MPABO BJIACHOCTI 10 00 €KTIB MpaBa iHTEIEKTYyalb-
HOI BIIACHOCTI € HEMOMKITUBHM.

Came HemarepialbHa IPUPOJA PE3YNbTATIB iHTEIEKTyalb-
HOT1, TBOPYOI AiSUIEHOCTI HE 103BOJISIE 3aCTOCOBYBATH 10 BiIHO-
CHIH, TIOB’SI3aHHUX 3 HUMH, HOPMH TIpaBa BIACHOCTI, 00’ €KTaMK
SIKOT € MPEIMETH MaTepialbHOTrO CBITY. SIK IIpaBUIIFHO 3a3Ha-
4yuB Pycnan EHHaH, pe3ynbTaTH iHTENEKTYalbHOI TisIIBHOCTI
€ HeMaTepiaabHUMHU 00’ exTamu (inei, pimeHHs, oopas3u, CUM-
BOJIH), 1110 iCHYIOTh Y CBIJIOMOCTI XHiX TBOPILIIB. Y IbOMY CEHC1
BOHHM HEBi/I’€MHI Bifl cBOIX TBOpLiB. HamauHs iM 00’ €KTHBHOT
(marepianbHOi) GOpMU — SIK PYKOIMC, KPECIICHHS, KapTHHA
TOLIO — HE 3MIHIOE TXHBOI HeMaTepialbHOI MPUPOIH, aJDKe
HAaBITh Y pa3i BiquyKeHHs (NepeiaHHs) MaTepiaibHUX HOCITB
PEe3yJIbTaTH 1HTEJICKTYAIbHOI iSUTbHOCTI 3aJMIIAKOTHCS Y CBi-
JOMOCTI aBTOpiB, Ki iX CTBOPWIM Ta MOXYTb OyTU 3HOBY
HUMH BiaTBOpeHi [7, c. 12]. Llst ocobnuBicTh pe3ysbTaris iHTe-
JICKTYaJIbHOT, TBOPUOI AiSIIHOCTI HE BPAaXOBYEThCS B pa3i Biji-
HECEHHS iX 10 00’ €KTIB MpaBa CIILHOT BIIACHOCTI MTOAPYOKSL.

Ha Hamy ayMKy, MOXHa CTBEP/DKYBAaTH, IO 3arajioMm
00’€KTH TpaBa IHTEJEKTyaJbHOI BJIACHOCTI 4epe3 iX Tic-
HHUI 3B’S30K 3 OCOOMCTICTIO TBOPLS Ta iJiealibHy CYTHICTh
HE MOXYTh HaJe)KaTd 10 00’€KTiB mpaBa CIUILHOT CyMiCHOT
BJIACHOCTI.

TakuM 4YMHOM, pE3yIbTaTH iHTENEKTyanbHOI, TBOPYOI
JUSUTBHOCTI HE MOXKYTh PO3IVISIATHCS SIK 00’ €KTH MpaBa CIijib-
HOIi CyMICHOI BIIACHOCTI TOIPYXOKs. Pe3ynbrar iHTeneKTyab-
HOI, TBOPYOi HisUTBHOCTI, CTBOPEHHII OTHUM 13 MOAPYMOKS, HE
MOXKE HaJIeXaTH IHIIOMY 3 MOAPYOKS, HaBiTh SIKIO 3a3Have-
HUI 00’ €KT CTBOPEHUII Mij Yac Huro0y.

I3 pesympraramu iHTENEKTyalbHOI, TBOPYOI IisTIBHOCTI
TICHO IOB’sI3aHI 0COOHMCTI HEMaltHOB1 Ta MalfHOBI IIpaBa iHTe-
JIEKTyalIbHOI BiacHocTi. HallioHallbHE 3aKOHOAaBCTBO BH3HA-
yae, 110 MPaBO IHTEJEKTYaIbHOI BJIACHOCTI CTAHOBISTH OCO-
OuCTi HEMAHOBI MpaBa IHTEJEKTYaJIbHOI BIAacHOCTI Ta (200)
MaifHOBI IIpaBa IHTENEKTYalbHOI BIACHOCTI, 3MICT SIKHX II00
HEeBHUX 00’ €KTIB IIpaBa iHTEJIEKTyalbHOI BIaCHOCTI BU3HAYa-
€THCS KOJICKCOM Ta iHIIMM 3akOHOM (4. 2 cT. 418 IIK Ykpaiun).

BimnosigHo mo cr. 423 1K Vkpainu ocoOucTi Hemaii-
HOBI IIpaBa IHTENEKTyallbHOI BIACHOCTI HaJeXaTh TBOPIIEBI
00’€KTa IpaBa 1HTEJIEKTyaIbHOI BIACHOCTI (pe3y/bTaTy iHTe-
JIEKTyallbHOI, TBOPYOi MisuIbHOCTi). BoHM He 3amexarb Bif
MaifHOBUX TpaB iHTENEKTYaIbHOI BIACHOCTI Ta HE MOXYTh
BimuyxyBatucsi (mepenaearucs) [8]. OcoOucri HeMalHOBI
IpaBa BioOpakaroTh BIACTUBICTh HEMATEpiaJbHOIO 00’€KTa
(TBOpY, BHHaXOMy TOMLIO) 30epiratu 3B’S30K 3 OCOOHCTICTIO
TBOPL. 3a3HaYEHE IOJIOKEHHS JIa€ 3MOTY CTBEPDKYBAaTH, L0
0co0HCTI HeMaifHOBI IpaBa Ha Pe3yIbTaTH iHTENEKTYaIbHO,
TBOPYOI AiSUTBHOCTI HAJIS)KATh BUKIIIOYHO OHOMY 3 ITOZPYHOKS
(TBOPIIIO), HE MOXKYTh HAJISKATH IHIIOMY 3 MOAPYXOKS 1 HE
MOXYTh OyTH Mepe/iaHi oMY 3a JJOTOBOPOM.

IHIIYy TpyIy mpaB iHTENIEKTyalbHOI BIACHOCTI CKJIAJAlOTh
MaiHOBI (BUKJIIOUHI) IIpaBa Ha Pe3yJIbTaTU iHTEIEKTYaJIbHOI,
TBOpPYOI AisIbHOCTI. Bukirouni (MaifHOB1) mpaBa Ha HeMaTepi-
aJbHI pe3yJIbTaTH IHTEJICKTYaJIbHOT, TBOPYOI [ISUTEHOCTI € 0CO-
OMMBOIO TPYIIOIO TIPaB, sKi 3a0€31eUyI0Th IPABOBUI MEXaHI3M
TOBapHOro o0iry 1ux o0’ekTiB. Uepe3 cBOIO HeMaTepiaib-
HICTh 3a3HA4YEHI Pe3yJIbTaTH HE 3/1aTHI JI0 y4acTi B 00iry, ToMmy
B HbOMY OCpyTh y4acTh TUIBKH MPaBa Ha I1i 00 €KTH, OCKIJTbKH
iX MOXXHA HaZaTH YU HUMH MOXXKHA TIOCTYNUTHCS. Bukimoune
IpaBoO — Li¢ JIeTajlbHa MOHOIIOMIA, 110 3a0e3leuye BBEJECHHS
HeMarepiaJlbHOro 00’ekTa B LUBIIbHUHI 00ir. CyTHICTH Horo
€ MaiHOBOIO, OCKIJIbKH CaMe CEHC YCTaHOBJIEHHS PEKUMY
BHKITIOYHOTO TPaBa MOJSTa€ B MOXKIIMBOCTI 3a0€3IIEUUTH TIpa-
BOBJIACHHKY MOJJIMBICTH OTPUMAaHHS JIOXOMIB BiJ] BUKOPHC-
TaHHs pPe3yJIbTary HOoro iHTEJIeKTyaabHOI, TBOPYOI MiSUIBHOCTI,
BHKITIOUAIOYH JIO TOTO X TPETiX 0CiO.

3MiCTOM LHUX IPaB € IPAaBOMOYHOCTI Ha 3MiHCHEHHS YIIO-
BHOBa)KEHOIO 0CO00I0 i BUKIIOYHOIO MW HE3AJIEKHOTO BiJ

CTOPOHHIX OCI0 BHKOPUCTAHHS TBOPY, IO OXOPOHSETHCS
HOpPMaMH TIpaBa, Ta PO3MOPSIKEHHS HAM (IO3BOJATH BHKO-
PHUCTaHHS), a TAKOXX IIPABOMOYHICTH MEPEIIKOKATU HeIpa-
BOMIpDHOMY BHMKOPUCTAHHIO, Cepell HUX — 3a0OpOHSATH Take
BHUKOPHCTAHHS, Ta iHIII MAifHOBI MTpaBa IHTEJICKTYaIbHOT BIac-
HOCTI, BCTaHOBJICHI 3aKoHOM (CT. 424 1[K Ykpaiun).

MaiiHoBi (BUKJIIOYHi) IIpaBa IHTENEKTyalbHOI BIaC-
HOCTI, Ha BiJIMiHy BiJ] OCOOMCTHX HEMalHOBHX, BiIINOBIIHO
JI0 3aKOHY MOXKYTh OyTH BKJIAJOM 10 CTaTyTHOTO KamiTaxy
IOPUANYIHOI 0COOH, MPEIMETOM JIOTOBOPY 3aCTaBH Ta IHIIHX
3000B’513aHb, BIANOBLAHO O 3aKOHY MOXYTb OyTH HepelaHi
HOBHICTIO 200 YacTKOBO iHII 0c00i, a Tako OyTH 00’ €KTOM
IHIIMX OUBUTBHUX BiHOCHH.

[MuraHHs HATEKHOCTI MAHOBUX (BUKIIIOYHHX ) ITPaB iHTeE-
JIEKTYyaJIbHOI BIIACHOCTI J10 00’ €KTIB IIpaBa CIILIbHOI BIACHOCTI
HOZIPYOKS. Ma€ JIOCUTh TUCKyCiliHMI XapakTtep. Hacammnepen
IIe 3yMOBJICHO CKJIAQJHOIO IIPABOBOIO HPHUPOAOI0 MAHHOBHX
(BUKIIIOYHMX) TIPaB IHTENEKTYaJIbHOI BIACHOCTI, SIKI BUHH-
KaloTh NPU BH3HAYCHHI MPABOBOTO PEXKHMMY MAWHOBUX MpaB
IHTENeKTyaJIbHOI BIACHOCTI.

Bignosiguo o u. 3 ct. 368 LIK Ykpaiuu [8] Tau. 1 ct. 60 CK
Vkpainn MaitHo, HaOyTe MOAPY}OKSAM 3a Yac IUT00Y, Haie-
JKUTh APYKUHI Ta YOJIOBIKOBI Ha INpaBi CHIBHOI CyMiCHOI
BJIACHOCTI HE3AJIeKHO BiJ TOTO, 11O OIWH 13 HUX HE MaB i3
MOBa)KHOT NPUYMHHU (HAaBYAHHS, BEIEHHS JOMAIIHbBOTO TOC-
MOZIapCTBa, AOTIIS 33 JITBMH, XBOpoOa TOIIO) CaMOCTIHHOTO
3apo0iTKy (noxoxmy) [9], skuio iHIIE He mependaueHo JOroBO-
poM abo 3aKOHOM.

3MicT MOHATTS «MaiiHO» po3KpuBaeThes y cT. 190 [K
VYkpainu. BBaxkaeTncsl, 1110 MalfHOM SIK OCOOJIMBHM 00’ €KTOM
€ OKpeMa pid, CYKYIHICTh pedeil, a TakoX MaifHOBi mpaBa
Ta 000B’A3kHu. MaliHOBI NIpaBa € HECIOXHUBHOIO piudto. Maii-
HOBI MpaBa BU3HAIOThCS pedoBUMHE mpaBaMu [8]. OTxe, 3aK0-
HOJIABEIlb BBa)Ka€ MAaWHOBI TpaBa pivydi0, TOOTO IMOLIHPIOE
Ha HUX PEXUM pedeH, a TakoK O MailHa BIIHOCUTH TLIbKU
pedoBi npasa. [TopiBusaHHA cT. 60 CK Ykpainu ta ct. 190 LIK
Ykpainu 103BOJISIE BIHECTH MallHOBI MpaBa, HaOyTi MOAPYK-
KM TIiJT 9ac nuto0y, 10 CHIBHOT CyMiCHOI BIACHOCTI, POTE
TUTBKU PEYOBI.

BpaxoBylouu cynepewsiBy IO3HUIII0 3aKOHOAABIL 100
MaiHOBUX IIpaB Ha PE3YyJIbTaTH IHTENEKTyalbHOi, TBOPYOI
IUSUTBHOCTI, CIpoOyeEMO 3’SICYBaTH: YW HAJICKATh BHKIIIOYHI
mpaBa iHTEJIEeKTYaJbHOI BIAcHOCTI 10 MaitHa? Uu € 3a3Ha-
YeHi MpaBa 00’€KTaMH IpaBa CHUIBHOI CYMICHOI BIIACHOCTI
TIOZPYKKS?

MaiiHOBI npaBa Ha Pe3yJbTaTH 1HTEJICKTYaJIbHOI, TBOPUOL
IUSUIBHOCTI HauyeOTO MOXKHA BifiHEeCTH 10 MaiiHa. IIpore Bia-
HECEHHsI TaKOro MaiiHa 10 CIUILHOTO MaiiHa MOAPYAOKS 3aj1e-
JKHUTh BiJI MiJICTAaB BAHUKHEHHS TaKUX TPaB.

Bignosigao mo ct. 422 1K Ykpainu npaBo iHTEIEKTyalb-
HOI BJIACHOCTI BUHHKa€ (HaOyBa€eThCs) 3 MIJICTaB, yCTAHOBIIE-
Hux IK Vkpainy, iHImmM 3akoHoM 4u JorosopoM. Hai6imbm
MOMINPEHUMH TTICTABAMH BUHUKHEHHS TaKWX TPaB € CTBO-
PCHHS JIITEpaTypHHX, XyAOKHIX TBOPiB, BUHAXOIB Ta 1HIIHX
PE3yJBTATIB IHTEICKTYaIbHOI, TBOPYOI MisIIBHOCTI, JIOTOBOPH
Ta iHwi npasounnu (ct. 11 LK Ykpainn) [8].

TBOpeLb y pe3ynbTaTi CTBOPEHHS 00’ €KTa MpaBa 1HTeIeK-
TyaJbHOT BJIaCHOCTI Ha0yBae 0COOMCTUX HEMAaHHOBUX Ta Maii-
HOBUX (BHKJIOYHUX) TIpaB, sIKi € mepBicHuMH. [lomanbima
nepeava TBOPIEM MaifHOBHX (BUKJIFOYHUX ) TIPaB iHIIKM OCO-
6aM, HampHKJIal, 3a JOTOBOPOM IIPO BiAUY)KCHHS MAaHHOBHX
aBTOPCHKUX MpaB, MOPOPKYE y TaKUX CyO’€KTIB BTOPUHHI
mpasa [5, c. 12—13] (moxiaHi).

OTxe, BUHMKA€E THTAHHSI: YU MOXE OJUH i3 MOAPYIOKS
CTaTH Cy0’€KTOM IEPBICHOIO MpaBa Ha Pe3yJbTaT IHTENEeKTy-
aJIbHOT, TBOPYOI AiSTIBHOCTI W HaOyTH TpaBa Ha HBHOTO Yepe3
BJIACHI JIii, HE ITOB’S3YIOUM TaKe MaifHOBe (BHKIIOYHE) IPABO
i3 HaOyTTsM Bij iHmMMX oci0. BBaxkaemo, 1mo Hi, HE MOXe.
OnuH i3 HOAPYXOKS HE MOXE CTaTH Cy0’€KTOM MEpBiCHOIO
MpaBa Ha pe3y/lbTaT IHTEJNCKTyalbHOI, TBOPYOI MisTIBHOCTI
JIAIIE TOMY, IO Mi>K HUMH YKJIaJIeHO IUTI00. J{J1s1 BHHUKHEHHS
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TAKOTO MEPBICHOTO MpaBa MOTPiOHA TBOpYA, IHTEIEKTyalbHa,
po3ymoBa AisibHICTh (pismyHMX 0ciO (nmrozmei), Ha Ky dakr
nepeOyBaHHA B HITI001 He BIUIMBae. Tomy, Sk OM He cHpHsB
OZIMH i3 TIOAPYKSI CTBOPEHHIO PE3YNIbTaTy 1HTENEeKTyaIbHO],
TBOPYOT AISUTEHOCTI, CaMe CTBOPEHHS TAaKOTO 00’€KTa € Crpa-
BOIO OKpeMuX (i3uyHux ocib (Jroneit).

Iporiec CTBOpeHHSI Pe3yNbTaTy IHTENEKTYyalbHOI, TBOp-
4Ol JisUTBHOCTI, SIK TIPOLIEC TBOPUHA, HE BiJOyBa€ThCS BiJ
IMEHI TIOAPYOKsI, HaBITh SKIIO HOrO0 CTBOPEHHS BiJ0yBA€THCS
B nuto0i. TBopua MisUTBHICTD OIHOTO 3 HOIPYX K cama co00r0
HE MO)Ke IPUBECTH 0 BUHUKHEHHS IEPBiCHUX IIPaB B iHILIOTO 13
noapyoks. OTxe, THIIMN 13 TIONPYXIKS MOKe OyTH Cy0’€KTOM
MaiHOBOTO (BHKITFOYHOTO) TIpaBa SIK MPABOHACTYITHHUK aBTOPA
Ppe3yAbTaTy iHTENeKTyalIbHOI, TBOPYOI AisUIHOCTI, TOOTO MOXe
OyTH cy0’€KTOM MOXiJHOTO (BTOPMHHOIO) IpaBa iHTENCKTyalb-
Hoi BiacHocTi. Lle moxijHe mpaBo iHTENEKTYallbHOT BIIACHOCTI
BUHHMKAE BUKITIOYHO Ha IMiICTaBl OKPEMOTO IUBLITEHO-TIPABOBOTO
JIoroBopy 3 aBropoM (cT. 426, 427 LIK Ykpainn).

OTe, MOXHa CTBEpHXKYBaTH, IO IEpBiCHI MaHHOBI
(BUKJIIOYHI) TIpaBa IHTENEKTYyalbHOI BJIACHOCTI HE MOXYTb
PO3MIISAATUCEH SIK MallHO, SIKE HAJIEKUTH ITOAPYXOKIO Ha IpaBi
CIIJIBHOI CyMICHOI BIAaCHOCTi. 3TiflHO 3 MM IEpBICHI Mail-
HOBi (BUKJIIOUHI) NpaBa iHTEIEKTYaJlbHOI BIACHOCTI OIHOTO
3 TIOPYKKsI HE MOXYTh MIJISITaTH MOAUTY B pa3i po3ipBaHHS
nuTt00y, i Ha YKJIaIeHHS JOTOBOPIB 13 3a3HAYCHUMHE 00’ EKTaMHU
OJIHUM 13 NOAPYOKS He NOTPiOHA 3Trofia 1HIIOTO 3 HOAPYHOKS,
BiAnoBiaHO 10 cT. 65 CK Ykpaiuu [9].

BonHouac koxkeH i3 MOAPYXOKS Mae OAHAKOBE NPaBO Ha
HaOyTTS MMOXiTHUX MAaHOBHX (BUKIIOYHHX) MPaB IHTENEKTY-
aJIbHOI BIIACHOCTI, fIKi B yMOBaX PUHKOBOI €KOHOMiKH Haly-
BAalOTh 3HAUCHHS OCOOIMBOIO POLY «TOBapy», SIKUH MOXKE
Oyt 00’€KTOM 3000B’S3aJIbHUX, KOPIOPATUBHUX a00 craj-
koBuX mnpaBoBigHocuH [10, ¢. 143]. V pasi HaOyTTs ogHUM
i3 TOIpPYXOKs MaiHOBUX (BUKIIOYHHMX) TPaB Ha pe3yslbTaT
IHTeNeKTyaabHOI, TBOPUOi MisUIBHOCTI Ha MiACTaBi AOTOBOPY
Npo BiuyXeHHS (BUKOPHCTAHHS) MaWHOBHX (BHKIIOUHHX)
MpaB Ha pe3y/lbTaT iHTENCKTyalbHOI, TBOPYOI IisSUIBHOCTI 3a
CIILJIbHI KOIITY MOAPYOKS, MalHOBI (BUKIIIOUHI) IIpaBa HEOO-
X1IHO BKJIFOYATH JI0 CHUIBHOI CyMICHOI BIIACHOCTI MOJPYXOKS,
OCKIJIbKM B TaKOMYy BHIQJIKy OIHH 13 IOAPYXXKS € HE aBTO-
poMm, a mpaBoHaOyBaueM MaiHOBHX (BUKJIFOUHHX ) TIPaB, TOOTO
BTOPUHHUM CY0’€KTOM TIpaBa IHTEJCKTYAJIbHOT BIACHOCTI.
3 1pOro BUIUIMBAE, IO MOXiAHI MalHOBI (BHKIIIOUHI) IpaBa
IHTENIEKTYyalIbHOT BIACHOCTI MOXYTh OyTH 00’€KTamMH mpaBa
CIUIBHOI CYMiCHOI BJIACHOCTI MOAPYXOKS, OTXKE, JTOXOIH Bif
3IACHEHHS TaKUX MPaB TAKOXK HEOOXiAHO BiTHECTH JIO CITiJIb-
HOI CyMICHOI BIACHOCTI MOAPYXOKA. | IPaBOYMHU 3 TaKUMH
npaBamH, BinnoBigHo 10 ct. 65 CK Ykpainu [9], MatoTh BUH-
HSTHUCS 32 CIIUTBHOIO 3TONOI0 TIOAPYKSL.

Pesynmeratu iHTENEKTyanbHOI, TBOPYOI MiSUTBHOCTI JUIS
CHPUIHATTS IX IHIIMMU 0co0aMu MaroTh OyTH BiAMOBIIHUM
YHMHOM 00’ €KTHBOBaHi, TOOTO BHpaXkeHI B MEBHIH MaTepialib-
Hill hopmi, moCTynHIN i cipuiHATTA. Taka popMa JOCHUTh
YacTo HaOyBae BHUIVISA MaTepiabHOTO HOCIs, TOOTO peyi. Bia-
noBigHO 110 cT. 419 LIK Ykpainu npaBo iHTeJIeKTya bHOI Biac-
HOCTI Ta IPaBO BIACHOCTI Ha Piy He 3aJIe’KaTh OHE Bi OJHOTO.
Tlepexin mpaBa Ha 00’€KT TpaBa IHTEICKTYaJbHOI BIACHOCTI
He 03Hauae Imepexony Ipasa BiacHoOCTI Ha pid. [lepexin nmpasa
BJIACHOCTI Ha Pid HE 03HAYa€ Iepexoy IpaBa Ha 00 €KT MpaBa
IHTENeKTyalbHOI BiacHOCTi [8]. 3 mbOro MokHa 3poOUTH
BHCHOBOK, II[0 Ha MaTepiajibHi HOCIT 00’ €KTIB MpaBa iHTeJeK-
TYaJIbHOT BJIACHOCTI TOIIUPIOETHCS PEXKUM pedeil. Y 3B’ 3Ky
3 IIUM TaKOXX BUHHKAE TTUTAHHS PO MOXKJIMBICTD BiJHECEHHS
MarepiaJbHOr0 HOCISL Pe3yibTaTy iHTEeNEeKTyalbHOI, TBOPYOl
JUSUTBHOCTI IO CIITBHOT CYMICHOT BIIACHOCTI MTOJPYHOKS.

VY niTepaTypi 3aralbHOIPHAHATOI € JyMKa, IO MaTepi-
asnbHa opMa BUPaKEHHS TBOPY — Piy, Ha BiMiHy BiJ MaiHO-
BUX aBTOPCHKHUX IPaB Ha TBip, MOXKe OyTH 00’ €KTOM CHIIBHOT
cyMicHOT BacHocTi moxpyxokst [11,¢. 114512, ¢. 14; 13, ¢. 92].
TIpote 1151 mo3uiist He € 6e3yMOBHOI0, OCKLIBKH B TAKOMY pasi
HE B34TO JI0 YBard IiJICTABY BUHUKHEHHS MpaBa BIACHOCTI Ha

HoBOoCcTBOpeHe MaitHo (cT. 331 IIK Vkpainu) Ta Ha mepepo-
oneny pid (ct. 332 IIK Ykpainn) [8].

Tak, 00’€KT IIpaBa iHTENEKTyaIbHOI BIACHOCTI MOXe OyTH
00’ €KTUBOBaHMH Yepe3 BTIJICHHs HOro B MaTepianbHy Gopmy,
TOOTO HUIIXOM CTBOPEHHS HOBOT pedi a00 IUISIXOM NepepoOKu
1HIIIOT peyi.

3a npasunamu ct. 331 IIK Ykpainu, npaBo BIacHOCTI Ha
HOBY piy, sIka BUTOTOBJICHA (CTBOPEHA) 0CO00I0, HAOYBAETHCS
Heto [8]. I B ipomy pasi, skio ocoba nepedyBae B U001, TO
Ha 3a3HavyeHy pid, sKa € MaTepialbHUM BTUICHHSM Pe3yJIbTaTy
1HTeJIeKTya bHO1, TBOPYOi IisSUIbHOCTI, BUHUKAE IIPABO CIilIb-
HOI CyMicHOI BiacHOCTI BiamosigHo 1o cT. 60 CK Ykpainu.
3a Takoi yMOBU HE Ma€ 3HAUCHHS, HA YMi caMe KOIITH HaOyTi
Marepiany, abo KoMy 3 MOAPYXKsS BOHU HaJekaTb y 3a3Ha-
9YEeHOMY BHIIQJKY, OCKLIBKH, CTBOPIOIOYH PE3YJIBTaT iHTENCK-
TyaJIbHOI, TBOpPUOi IiSUIBHOCTI, BTUICHUH y MaTepialbHOMY
HOCIT, Marepia sK BUJ MaiiHa BTpayae CaMOCTIi{HEe 3HAYCHHS,
BJIACHICTh HA HHOTO TPUITUHSETHCS, BHHUKAIOTh HOBI 00’ €KTH
LUUBUIBHUX MpaB. 3’ABIAETLCS PE3YIAbTaT IHTENEKTYalbHOI,
TBOpUOi [IiSUILHOCTI, BUHUKA€ BHKIIIOYHE MPaBO Ha HBOTO,
a MmarepianbHUN HOCIH, B SKOMY pe3yJbTaT BTIICHHWH, CcTae
HOCIEM CTBOPEHOTO pEe3YNbTaTy IHTENEeKTyalbHOI, TBOPYOI
nisutpHOCTI [12, ¢. 14].

Inma curtyanis Moxxe MaTé Micle, SKIIO ocoba Iepe-
pobuna uyxy piu (marepian). Ocoba, sika CAMOYHMHHO TIepe-
pobuia uyxy pid, He HaOyBae MPaBO BIACHOCTI Ha HOBY piu
1 3000B’s13aHa BIJIIKOJYBAaTH BJIACHUKOBI MaTepialdy Horo
BapTicTh. [IpaBo BiacHOCTI Ha pyXxoMy pid, CTBOpEHY OCO-
0010 IUIAXOM IMEpepoOKH 3 Marepiaiy, 1o i He HaJIe)KUTh,
HaOyBa€ThCs BIIACHUKOM Marepiajy 3a Horo OakaHHsIM, SKIIO
IHIIe He BCTAHOBJIEHO JOTOBOPOM ab0 3akoHOM. Ko Bap-
TiCTh MEPEPOOKH 1 CTBOPEHOI HOBOI peui iCTOTHO IepeBUILye
BapTICTh Marepiajy, MpaBo BIACHOCTI Ha HOBY piu HaOyBae 3a
11 GaxkaHHSIM 0c00a, sIKa 3/ICHUIIA TaKy MepepoOKy. Y oMy
pasi oco0a, sKa 3xiiicHIIa ITepepoOKy, 3000B’ 13aHa BiIIIKOY-
BATH BJIACHUKOBI MaTepialy MOpaJbHY IIKOLy. BiacHuk Mare-
piainy, sikuii HaOyB MPaBO BJIACHOCTI HA BUTOTOBJICHY 3 HHOTO
pid, 3000B’s3aHUI BIAIIKOMYBATH BapPTiCTh TIEPepOOKU 0CO01,
siKa i 3iCHIIA, SKIIO 1HIIE HE BCTAHOBJICHO JIOTOBOPOM.

Otxe, 0coba MOXe CTBOPUTH MaTepialbHUi HOCIH pe3yiib-
TaTy 1HTENEKTYalbHOI, TBOPUOI MisSUILHOCTI 3 MaTepiaiy, SKui
HE HAJIGKUTh Hi 1i, HI 1HIIOMY 3 ToapyXks. | B boMy pasi
Hi BOHA, Hi IHIIWH 3 MOAPY}¥OKS He Habyae IpaBa BIACHOCTI
Ha Taky pid. IIpaBo BiacHOCTI y bOMy BUMajKy Oyne HaOy-
BaTHCS BJIACHUKOM MarepiajiB, a He MOIPY}KsIM. BkazaHuii
aCIIeKT, Ha Hally TYMKY, TeX HEOOXiHO BpaxOBYBaTH, BCTa-
HOBITIOIOYH TPAaBOBUH PEXKHUM MaTepiallbHOTO HOCIS pe3yllb-
TaTy iHTeJIEKTyalbHOi, TBOPYOI JisUTbHOCTI.

Oco0a, sika CTBOpHJIA TOM UM IHIIUH pe3ysbTaT iHTeNeKTy-
aNbHOT, TBOPYOI AISITBHOCTI, MOXKE PO3MOPSINKATUCS CBOIMH
MaifHOBUMH (BUKITIOYHMMH) TIPaBaMH 1HTEJIEKTYaIbHOI Bllac-
HOCTI Ha et 00’ekT abo came UM 00’ €KTOM 3a JIOTOBOPOM.

Taki moroBopH MOXYTh OyTH SIK O€30IUIATHHMH, Tak
i omarHuMu. BianosigHo o m. 3 HarionansHOro cranaapty
Ne 4 «Ouinka MalfHOBHX NpPaB 1HTEIEKTYalIbHOI BIACHOCTI,
3aTBEP/PKEHOr0 nocraHoBoro Kabinery MiHicTpiB Ykpainu
Big 3 sxoBTHst 2007 p. Ne 1185, nnara TBOpItO (BUHAXITHHKY,
aBTOpPY) 3a BHKOPHUCTAaHHS 00’€KTa MpaBa IHTEIEKTyalbHOT
BJIACHOCTI € aBTOPCHKOIO BHHAroponoro. Ilmara 3a HamaHHS
IpaB Ha BUKOPUCTAaHHS 00 €KTa MpaBa IHTEJICKTYaIbHOI BIac-
HOCTI, III0 € MPEAMETOM JIIIeH31{HOro JOroBopYy, € MileH31i-
HUM TutaTexeM [14].

OTKe, BUHUKAE MUTAHHS BiTHECCHHS 3a3HAYCHUX ILIaTe-
XiB 10 00’€KTiB IpaBa CHiJIBbHOI BIACHOCTI MOAPYAKs. Bin-
noBigHo 10 cT. 61 CK VYkpainu 06’exkToM mpaBa CHiIBHOI
CYMICHOT BJIACHOCTi € 3apoOiTHa IuIaTa, MEHCis, CTUIICH/IIS,
IHIII JTOXOJHM, OJIEPKaHi OJHUM 13 MOAPYXOKA. SIKIIO OXHUM
13 HOAPYOKS YKIIaJEHO JOTOBip B iHTepecax ciM’i, To rpoii,
iHIIe MaifHO, B TOMY YHMCIIi TOHOpap, BUrpalll, siki Oymu oxep-
JKaHi 3a IIUM JIOTOBOPOM, € 00’ €KTOM IpaBa CIiIBHOT CyMiCHOT
BJIACHOCTI TIOAPYX K [9].
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Take ITMpOKE BHU3HAYCHHS KOIITIB, SIKIi HAJeXaTbh [0
00’€KTIiB MpaBa CIUJIBHOI CYMICHOT BIIACHOCTI, 1a€ 3MOTY 3pO-
OuTH BHCHOBOK, 110 B ceHci c¢T. 61 CK Ykpainu 1o coinbHOl
CYMICHOI BJIACHOCTI MOAPY}OKS HalIeXKaTh OyIb-iKi JOXOAH,
IO OTPUMaHI OJHHM i3 MOAPYXOKS, 32 BUHATKOM THX, SIKi
BinnoBigHo 1o cr. 57 CK VYkpainu Hanexars 10 ocoOucToi
NPUBATHOI BJIACHOCTI, HAPUKJIA, CIAJIMHA Ta OAAPYHKH.
Bonuouac BianosigHo 10 cT. 58 CK VYkpainu, skiio piy, ska
HAJISKUTh OJHOMY 3 MOAPYKXKS, TUIONOHOCUTD, A€ TPHUILTIL
abo moxia (OuBineHAW), BIH € BIACHUKOM IMX IUIOIIB, IPH-
oy abo noxony (AuBineHiB). BBaskaemo, 1110 HopMa 3a3Ha-
YEeHOT CTaTTi 3a aHAJIOTIEI MOXe OyTH 3acTOCOBaHa it y pasi
BUDIIICHHS THTaHHS HAJIEKHOCTI aBTOPCHKOI BHUHATOPOIU
Ta JIIEH31HHUX TUIaTEeXIB.

OTxe, OCKIIBbKM MiJCTAaBOI0 HAOyTTA NEpBiCHUX Maii-
HOBUX (BHKJIIOYHMX) NIpPaB Ha pe3ydbTaT iHTENEKTyalbHOI,
TBOPYOT AISUTEHOCTI € CTBOPEHHSI TBOPY (BUHAXOY, TOIIO), TO
1 10X0/TH, SIKi OTPUMaHI IiJ1 4ac 31iHCHEHHS TaKUX EepBICHUX
IIpaB, HaJleXKaTh TOMY 3 IOJPYXOKS, XTO € aBTOPOM (TBOPLIEM )
TaKOro HeMarepiaJbHOTO 00’ EKTY.

3a3HauuMoO, M0 ICHYIOTh 1 NPOTHICKHI AyMKH. Tak,
B.O. baxkaHoBa BBa)ka€, IO aBTOPChbKa BUHArOpoJa, mo Oyna
OTpHUMaHa OfHUM 13 MOAPYXOKS MiJ 4ac nmepeOyBaHHSA B 3ape-
€CTPOBaHOMY HITIO01, € 00 €KTOM IpaBa CIUIBLHOT BIACHOCTI
monpyxoks [11, c. 104]. A.O. Pactopryesa Tex 3apaxoBye 10
CIIUIBHOTO MaifHa MOAPYXOKS JOXOAHW BiJ| peani3auii npasa Ha
BUHAropoJy, OTpUMaHi B nepioxa uutody [12, c. 20].

OTxe, TOXOIM, SIKI OIHMH i3 MOAPYXIKS OTPUMYE B pasi
3IICHEHHS CBOIX IPaB IHTEJEKTyaJbHOI BIACHOCTI, OyayTh
HAJISKATH TOMY 3 TIOIPYXOKS, KOMY HaJleKaTh IepBiCHI mpaBa
Ha pe3yJbTaTH IHTENEKTyalbHOi, TBOPUOi AiSNBHOCTI, BiAIo-
BiztHO 710 cT. 58 CK VYkpainu [9].

HanpukiHili HAIIOro JOCHTIKEHHS HEOOXITHO 3pOOUTH
JiesiKi BACHOBKH.

1. Pesynbraru iHTEJEKTyaJbHOI, TBOPUOI IiSUTLHOCTI HE
MOXYTbh PO3IIAAATUCS SIK 00’ €KTU IpaBa CIIBHOI CyMiCHOI
BJIACHOCTI MOAPYXOKS, HABITh SKIIO 3a3HAUYEHUN 00’ €KT CTBO-
pEeHHMH TiJ| yac nutooy.

2. OcoOucTi HeMalHOBI MpaBa IHTENEKTYaJbHOI BIAC-
HOCTI, SIKi HaJIe)KaTh OJHOMY 3 TIOAPYIOKS, HE MOXYTh Haje-
KaTH IHIIOMY 3 HOAPYXOKS 1 He MOXKYTh OyTH IepeaHi Homy
3a JIOTOBOPOM.

3. TlepBicHi MaifHOBI (BUKJIFOYHI) TIpaBa iHTEIEKTYaIbHOT
BJIACHOCTI HE MOXKYTh PO3IIISIATUCH SIK MafHO, SIKS HAJICKHUTh
MOJPYACKIO Ha MPaBi CHUIBHOI CyMiCHOT BIIaCHOCTI. SIK Haciti-
JIOK, TIEPBiCHI MaiHOBI (BUKIIIOYHI) MpaBa iHTEJICKTyaJbHOT
BJIACHOCTI OJTHOTO 3 MOAPYX KA HE MOXKYTh IMiIJIATaTH MOILTY
B pasi po3ipBaHHA NUTOOY, i MMix Yac YKIAJEHHS IOTOBOPIB
13 3a3HaYEHUMHU 00’ €KTaMU OJTHUM i3 HOAPYIOKS He MOTpiOHA
3roja iHmoro 3 mnoapyxoks. [ToximHi MalHOBI (BHKIJIIOHHI)
MpaBa IHTEJIEKTYaJbHOI BIACHOCTI MOXYTh OyTH 00’€KTaMu
mpaBa CHUTBHOT CyMICHOI BIACHOCTI MOAPYXKs. [IpaBodrHU
3 TaKMMH NPAaBaMH MAlOTh BYMHSATHCS 33 CIIUJIBHOIO 3rOZIOI0
MOAPYXOKS, BIINOBiAHO 110 cT. 65 CK Ykpainu.

4. MarepianbHa popma, B sKiii BTUICHHIA pe3yJbTaT iHTE-
JIEKTyaJIbHOI, TBOPUOi IisSUTBHOCTI, MOXKe OyTH pivdlo, siKa,
Ha BiAMiHYy BiJl MalfHOBUX IIpaB Ha TakUi 00’€KT, MOxe OyTU
00’€KTOM CHUIBHOI CYMICHOI BJIACHOCTI MOAPYX KA. SIKIIo
ocoba CTBOpMIIa MaTepiaIbHUI HOCIH pe3yNbTaTy iHTEIEKTY-
aJbHOT, TBOPYOT TISUTBHOCTI 3 4y>KOTO MaTepiaiy, aHi BOHa, aHi
IHIIMH 3 TOApPYXOKsd He HaOy/e MpaBa BIACHOCTI Ha Taky pid.
[IpaBo BacHOCTI B TakoMy pa3i Oyle HaOyBaTHCS BIACHUKOM
Marepiais.

5. Jloxomawm, siKi OIMH 13 MOJAPYOKS OTPUMYE TIiJT Yac 3/1ik-
CHEHHS CBOIX IPaB IHTENEKTYaJIbHOI BIACHOCTI, OyIyTh HaJle-
KaTH TOMY 3 MOAPY}OKS, KOMY HajlexaTb IepBiCcHI paBa Ha
PEe3yNIbTaTH IHTENEeKTYalbHOT, TBOPYOT AiSTIbHOCTI, BiMOBITHO
1o ct. 58 CK Ykpainu.
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