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OCObJINBOCTI JOTOBOPY IIPO 3MIHY
YEPIOBOCTI OAEP;RAHHA IIPABA

HA CITAIRYBAHHA

Oanexcanop Kyxapes,

Kano. 10pud. nayx,
douenm xageopu yusiIvHO-NPaABOBUX OUCUUNIIN

Hasuanvno-nayxoeozo incmumymy npasa ma Macosux KOMyHiKauii
XapxiecvKo20 Hauionaiwpnozo yrigepcumemy GHympiwmix cnpas

Y cmammi ananizyromocs 0co6aUB0Cmi 002060PY NPO 3MiHY UEPZOBOCTE 00EPICANHS NPABA HA CNAOKY -
BAHHSL, POSKPUBAIOMBCSL CMOPOHU MAK020 002080PY, QOCIIOHCYEMBCS 3MIC 002080PY NPO 3MIHY UeP20BOCTI
odepacanis npasa na cnaokyeanusi, a Maxoduc tozo mun.

KrouoBi ciioBa: criaixyBaHHS 32 3aKOHOM, 3MiHa 4eproBOCTi CIIaZIKyBaHH: 32 3aKOHOM, AOTOBIp 1IpO

3MiHy ‘{BpI‘OBOCTi O/IEp’KaHHA TIpaBa Ha CIIa/IKyBaHHS.

a 3araJbHUM IIPAaBUJIOM, BCTAHOBJIEHUM

ct. 1258 MusinbHoro kozxekcy (mani — IIK)

Ykpainy, npaBo Ha CIIaIKyBaHHS 32 3aKOHOM
CHAJKOEMII O/IepKYIOTh IIOYEProBO: KOKHA Ha-
CTyIIHa 4epra CIaJKOEMILB 32 3aKOHOM OZIEPKY€E
IIpaBO Ha CIaJKyBaHH: y pas3i BiICYTHOCTI craf-
KOEMIIiB ITONepeIHbOI Yepry, yCyHeHH iX Bif mpa-
Ba Ha CHA/IKyBaHHS, HETIPUUHATTS HUMU CITA IIIH-
Hu abo BigMoBU Bix ii npUiHATTS. Po3mmpenHs
JICITO3UTUBHUX 3acajl y CIIaIKOBOMY IIPaBi 3yMO-
BUJIO MOJKJIMBICTb 3MIiHM 3aKPiIlJIEHOrO 3aKOHOM
ITpaBUJIa YEPrOBOCTI.

3mina uepzosocmi odepicanms npasa Ha cnao-
KY8amms — ye 6CMan08ieHns inuozo, nixe nepedoa-
UEHO 3aKOHOM, NOPAOKY 3aKAUKanis 00 CNaOKy6am-
Hs cnadkoemuie 3a 3axonom. ICHYIOTb Ba CIIOCO-
6u 3MiHM 4eproBOCTI OJePKaHHS PaBa HA CIajl-
KyBaHHS: 32 JJOMOBJICHICTIO CIQJKOEMINB (Z0OT0-
BipHUIt) i Cyn0BUIi.

Biamosig#o 1o 4. 1 ct. 1259 IIK Yxpainu uep-
TOBIiCTh OfiepKaHHS CHAJKOEMIISIMA 32 3aKOHOM
npaBa Ha CHAJKyBaHHs MoOxe OyTH 3MiHEHa HO-
TapiaJbHO IIOCBIJYEHUM JOTOBOPOM 3aiHTEpecoBa-
HUAX CHAAKOEMILB, YKJIAJACHUM ICIA BiAKPUTTA
craguauy. Leit morosip He MoXXe ITOPYIINTH IIpaB
CHIaJIKOEMIISL, SIKUIT He Gepe y HbOMY ydacTi, a Ta-
KO CITaIKOEMIIS, IKMH Ma€ TPaBO Ha 000B’I3KOBY
YaCTKy y CHa/IIUHI.

[TuTanns, ToB’'A3aHi 3 YKJIAJEHHIM JOTOBODY
PO 3MiHY 4eproBOCTi O/lepKaHHs IIpaBa Ha CIIajl-
KyBaHH#, CIeLiaJbHO He JOCIiKyBaJuCd B Ha-
YKOBiil jriTepatypi Ta iM HajaBajacs MepeBasKHO
3arajibHa XapakTepucTuKa Ha piBHi naparpadis i
YaCTUH MiAPYYHMKIB, nmocibuukis. Hes scoBanumu
IIOBHOIO MipOIO, 30KpeMa, 3aJUIIAIOThCS MUTAHHS
cy6’€KTHOTO CKJI/Ly I[bOTO JIOTOBOPY, HOTO TIPaBOBa
MeTa, 3MICT, 1[0 BUMAara€ peTesbHOTO HayKOBOTO
anasizy. Kpim TOTO, BiZICyTHS €IHA TIO3UIIis 3 TPH-
BOJLY TOTO, /IO IKOi TPYIIN IINBIIBHO-TTPABOBUX JIOTO-
BOPIB CJIiJ] BiAHECTU JOTOBIp IIPO 3MiHY 4€PrOBOCTI.

MerTo10 Li€i cTaTTi € BU3HAYeHHA 0COOIMBOCTEN
JIOTOBOPY ITPO 3MiHY YepProBOCTi OJIEPsKAHHS TIpa-

Ba Ha CIIa/IKyBaHHA.

© O. Kyxapes, 2011

3aKOH He Ha3UBAa€ YYaCHUKIB JJOCTIPKYBaHOTO
JIOTOBOPY, 3a3HAyalouu JHIle, 110 JO0TOBip yKJa-
JIAETBCA MiXK 3aiHTEpPEeCOBAaHUMH CIIAJKOEMIISIMU
(4. 1 ct. 1259 IIK Ykpainu). He nposichioe cuty-
arito # [HCTpyKIisS 1Mpo MOPSIZIOK BUMHEHHST HO-
TapialbHUX [iil HOTapiycamu Yxpainu, 3aTBep-
JKeHa Haka3oM MiHicTeperBa tocTuilii Ykpainu
Bix 03.03.2004 p. Ne 20/5, e MicTUTBCS TiMbKY 3a-
cTepeskeHHs, 110 3ro/la Ha YKJIa/leHHs 1[bOTro 10T0-
BOPY BiJl CHagKOEMIIB, Ki He 6epyThb y4acTb y
HbOMY, He BUMaraerocs (1. 229).

HesunsnauenicTb nUTaHHS, 1110 PO3IJISAAETHCS,
Ha piBHI HOPMAaTUBHO-ITPABOBOIO MaTepiary mopos-
JKY€E JIMCKYCito B Haylli 1uBiibHOTO IpaBa. Tak, Ha
nyMKy €. Mivypina, 3a IorOBOPOM TIPO 3MiHY Yepro-
BOCTi CIIQ/IKyBaHHSI CTOPOHU, IIO € CIAJAKOEMISIMU
Yyepru CHaJKOEMIIB 32 3aKOHOM, SIKa 3aKJINKAETHCS
JI0 CIIQJIKyBaHHS, JIOMOBJISIOTLCS 1IPO 3aKJIUKAHHS
[0 CTIA/IKyBaHHS CITAIKOEMITS iHTIO1 uepri [ 1, c. 79].

Ha nymky 1. JKuninkoBoi, yaacts y Takomy s10-
rOBOPi MOKYTb GPaTH SIK CHAIKOEMIL 32 3aKOHOM,
10 3aKJIMKAIOTHCS 0 CTIAJKYBAHHS, TaK i CITaJKO-
€MII 3a 3aI0BITOM, SAKIO OCTAHHI CIAJKYIOThb Iie
il Ha miacraBi 3akonHy. Kpim Toro, cTOpOHOIO B 110-
TOBOPI PO 3MiHY YeproBOCTi MAlOTh BU3HAYATUCH
CIA/IKOEMIII 32 3aKOHOM, SIKi He 3aKJIUKAIOTbhCS /10
CHA/IKYBAHHS Y 3B'SI3Ky 3 iCHYBaHHIM CITQJIKOEM-
1[iB TonepeiHboi uepru. Takux ocib aBTop yMOBHO
Ha3MBA€E «IMOTEHIIITHUMI» CIIAJIKOEMIISIMU, OCKiJb-
KU y pa3i «3HUKHeHHSA» (BiAMOBU § iHmMX mmiz-
CTaB) CHAIKOEMILIB, SIKi 3aKJINKAIOTHCS 10 CIIAJIKY-
BaHH{, «IIOTEHIIIlHi» CIIaIKOEMIIi 1ePETBOPIOIOTD-
CsI Ha «CIIPaBXKHiX» 1 MOXKYTb YCIIQJIKOBYBAaTU Maii-
HO Ha 3araJIbHUX MijicTaBax |2, c. 38].

0. 3aika, komentyouu 4. 1 cr. 1259 1K Vk-
paiHu, BUALIAE TPU MOJAEJ JOTOBOPY IIPO 3MiHYy
YeproBOCTi O/lep;KaHHs IIpaBa Ha CIa/IKyBaHHS 3a
03HAKOW CYO'€KTHOTO ckJay. Y nepuriii Mojesni
CITaJIKOEMEITb HACTYITHOI Yepru, SKUil He Ma€ Tpa-
Ba Ha CHA/IKYBaHHS 32 IPABUJIOM YEProBOCTi, € He
CTOPOHOIO Bi/IIIOBIIHOTO JIOTOBOPY, a JWlIe Tpe-
THOI0 0c06010. JIpyroo MozeIo 1oroBopy € b6a-
YyeHHs 0ro TakuM, 1110 YKJIAJAEThCS MiXK CITaJIKO-
€MIIMY, SIKi 3aKJIMKaHi 0 CHaJKyBaHHS 3a 3aKO-
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HOM, Ta CHAKOEMIIEM, SIKOTO BOHU BKJIIOYAIOTh 10
cBOTO cKJaay. I, HapemTi, MOXHA BBaXKaTH, IO J10-
TOBIp YKJIQIATUMYTh CIIaAKOEMIL, AKi 3aiHTepeco-
BaHi B boMy. Cepejt HUX Oy/yTh He BCi CaiKoeM-
1, a JimIie Ti, XTO0 BUSBUB OakaHHsI 11e 3pOOUTH.
Hacamnepez, 1ie criazikoemti, sIKi 3MEHIIYIOTb CBOIO
YACTKY y CI/IINHI, Ta CHAJKOEMEITD, SIKUN Pa30M
i3 Humu Gyne cnaakysatu. Ha aymky 1O. 3aiku,
NPUIHATHUM € TpeTiit BapianT [3, c. 296—-299]. 3a
TakuX 0OCTABUH, IINTAHHS Cy(’€KTHOTO CKJIA/Ly 0~
rOBOPY I1PO 3MiHYy UeproBOCTi o7iepKaHHsI ITpaBa Ha
CHA/IKyBAaHHS HEe MOKHA BBAYKATU BUPIIIEHNM.

Mu BBaxkaemo, 1110 JIOTOBip PO 3MiHY 4Yepro-
BOCTi CIHaJKyBaHHS YKJIQIAETHCSI MiX CIIaIKO-
EMIIIMU Ti€l Yepry, sKa 3aKJIUKAETbCS 10 CHAJLKY-
BaHHSI, 3 OJIHOTO GOKY, Ta CITa/IKOEMIIEM HACTYITHOI
4Yepru — 3 iHmoro.

Binnosigro no n. 229 IacTpykiii mpo mopsizok
BYMHEHH: HOTapiaJIbHUX /Iilt HOTapiycaMu Y Kpainu,
3ro/la Ha YKJIA/IEHHS 11bOTO JIOTOBOPY BiJl CIIaJIKOEM-
1B, sIKi He GepyTh yyacTi y HbOMY, He BUMATa€ThCs,
a TOMY He BCi CIIaIKOEML, AKi 3aKIUKAIOTHCA 10
CIaZIKyBaHH#, TOBUHHI YKJIACTH IOTOBIp IIPO 3MiHy
YEeproBOCTi OfiepKaHHS ITpaBa Ha CIIQJKyBaHHS.
OT:Ke, CTOPOHOIO Y JIOCJIi/IZKYBAaHOMY JIOTOBOPi BU-
CTYNATUMYTh JIMIIE CIIAJAKOEMIII, sIKi BUSBUIM Oa-
JKAHHS YKJIACTHU JIOTOBIP IIPO 3MiHY 4€pProBOCTi.

CraIkoeMeITb HACTYITHOI YepTH € CTOPOHOIO 32
I[UM JIOTOBOPOM, OCKIJIbKM BHACJIiZIOK HOro yKia-
JIeHHSI BUHUKAIOTh IIPABOBi HACJIIKN (3aKIMKAHHS
JI0 CIIQJIKYBAHHS ), 1110 CTOCYIOThCS MEPEAYCIM 11bO-
ro ydacuuka npasosignocun. Crarrs 1259 IIK
Yxpaiau orepye TaknM TEPMiHOM, SIK «3aiHTepeco-
BaHUil CIIAZIKOEMEI B>, TOOTO BUSHAYAILHOIO O3HA-
KOI0 CTOPOHM JIOTOBOPY IPO 3MiHY uYeproBOCTi
o/lep;KaHHS TIpaBa Ha CIAJKyBaHHS € HAABHICMb
inmepecy. CragkoeMellb HACTYIHOI Yepru, KUt
He TIOBIHEH 3aKJIMKATHC /10 CITaJKyBaHHS 3a Ipa-
BUJIOM YEProBOCTi, OYEBUHO, MA€E HAWGiIbINMA
iHTepecC y I0TOBOPi, OCKIJIbKU 3aBJAKHN 1IbOMY Ha-
GyBa€ NpaBoO Ha CIAJKOBE MAaHO, & TOMY BiH Ma€
GyTH CTOPOHOIO JIOTOBOPY.

Y Toll camuii yac yKJIaJieHHs JOCi/IKYyBaHOTO
JIOTOBOPY He TO030aBJisie CNaJKOEMIs HeoOXif-
HOCTi 3BEpHYTHCSI O HOTapiyca i3 3asBOIO IIPO
NpURHATTA cnagmuuy. 3rigHo i3 cr. 1269 1K Yk-
paiHu, CITaZIKOEMETIh, SKUH Gaskae MPUIAHATH CTIa/l-
HIMHY, MA€ TIOJIaTH HOTApiyCy 3asiBY MPO IPUIHST-
TS CaJIMHU. B okpeMux BUIakax 3aKOH /103BO-
JISI€ IPUAHATTS CaAuHU Ge3 CHeliaJbHOro Bo-
neBugBjeHHs. Tak, clajKoeMellb, SKUI ITOCTiITHO
IIPOKMBAB PAa3oM i3 CIaJKOZlaBlieM Ha 4Yac Bifl-
KPUTTSI CIIQ/IIINHU, BBAKAETHCS TAKUM, 1110 TIPUIi-
HSB CHA/AIIMHY, SKIO BiH He 3asBUB IIPO BiIMOBY
BiJ Hel; MaJIOJIITHS, HEIIOBHOJIITHS, HEJi€3/1aTHa OCO-
6a, a Takoxk ocoba, ITUBiIbHA Ai€3aTHICTD KO 00-
MeKeHa, BBAKAIOTBCST TAKUMHU, IO TIPUWHSIN CIIa/l-
LIMHY, KpiM BUNIaJKiB BiaMoBH Biz Hei (ct. 1268 IIK
Yxpaian). OTXe, cepel MACTaB TPUITHATTS CTIaj-
muHu 6e3 CreniajlbHOrO BOJIEBUSIBJICHHS, OKPEMO
He BU3HAU€HA TaKa I1i/ICTaBa, sIK «yKJaJeHHs J10T0-
BOPY IIPO 3MiHY Y4€pProBOCTi», IO J03BOJISIE 3pOOU-
TU BUCHOBOK IIPO 3aCTOCYBAHHS [I0 JIOCJIi/IKyBa-
nux BigHocun cr. 1269 1K Ykpainn.
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Crenudika crnagkoBUX MPaBOBITHOCUH 3Yy-
MOBJIIOE 0COGJIMBICTD Cy('€KTHOTO CKJIALy JOrOBO-
Py [po 3MiHY 4eproBocTi OJiep:KaHHsI MpaBa Ha
criaJIKyBaHHs. BpaxoByouu, 10 Z0TOBip yKIaga-
€ThCSI MK CITAJIKOEMISIME 32 3aKOHOM, MOTO CTO-
POHaMU MOXYTh OyTu Jmiie (isuuni ocobu, Bu-
3HaveHi Xo4ya 6 y OHill i3 Yepr CIajKOEMITB 3a 3a-
koo™ (cr. 1261-1265 1K Ykpaiuu).

[lorosip 1po 3MiHy 4eproBOCTi Ofiep:KaHH:I IIpa-
Ba Ha CHIAJKyBaHHs MOKe OyTH YKJIaJeHHH i3 0co-
6010, SIKa CIAJIKY€E 3a TIPABOM ITPE/ICTABIECHHS Bi/l-
noBizHo 0 cr. 1266 I[K Ykpainu. Crnadxyeanns
3a npasom npedcmagients — e 0coBIMBUIA TTOPSI-
JIOK CHA/IKyBaHHs 32 3aKOHOM, 3TiJIHO 3 SIKHUM /IO
CIIA/IKYBaHHS 3aKJIMKAIOThCs 0coOM, SIKi 3acTytia-
10Th 00010 MiCIle CIIaKOEMILS, 10 TIOMED PaHillle,
HiDX cnagkozaasels [4, c. 93]. MoxuBicTh ykia-
JIEHHSI JIOTOBOPY TAKUMH 0COGAMH OB’ sI3aHa 3 THM,
110 CITA/IKOEMITi 32 TIPABOM MPEeCTABJIEHHS € Ge3110-
CepeHiMI Ta CaMOCTiTHUMU HACTYITHUKAMU CITAJI-
komaBus. Ili nmpaBa BoHM HaOyBalOTh Ha MiACTaBi
3aKOHY B CHJTy KPOBHOI CIIOPITHEHOCTI, & He SIK Ha-
CTYITHUKH 200 MPEICTABHUKH CHAJKOEMINB OiJIbIi
GJIM3bKUX CTYIIEHIB, SIKi TIOMEPJIH 0 BiKPUTTS
cnammuan. Hisgxoro mepexony crmazkoBoi 4acTKu
BiJl CITQJIKOEMIIS, SKOTO 3aMilllalOTh, /10 CIIAJIKOEMIIS,
KU CHAJIKYE 3a IPABOM TIPEICTABJIEHHS, He Bifly-
BAa€ETHCS i HABITH He MPUIYCKAETHC |5, ¢. 85].

3akoHOM He nepeibadeHi ocobIMBl yMOBH 3a-
KJIMKaHHS [I0 CHAJKyBaHHS CHAIKOEMIIS HACTYII-
Hoi yepru. Ile mMoxe GyTH CHAAKOEMEIb TPETHOI
Yepru NpU 3aKJIMKaHHI [0 CIIAJIKYBaHHS CIajl-
KOEMIIiB mepiioi yepru. Bkazanuil crajgkoemenb
He TOBWHEH TPOKUBATU PA3OM i3 CIIAJIKOABIIEM,
HaJIaBaTH oMy MarepiajibHy JOTIOMOTY, OyTH He-
MpaIe3aTHIM TOIIO; O[IHAK MA€ HAJIEKATH 10 KO-
Jla CIIAIKOEMITIB 32 3aKOHOM i MOTOANUTHUCS TIPHIi-
HATH CHAJIIUHY.

Crizi 3a3HaYUTH, IO 3AKJTMKAHHS 10 CITAJIKY-
BaHHS Ha II/ICTaBi YKJIaACHOTO MiX CHaJKOEMIS-
MU JIOTOBOPY He € OKpeMum 6udoM Cnaokyea-
na. Crarreio 1217 IIK Ykpainu nepenbadero, 1o
CIaJIKyBaHHS 3/IiCHIOETbCS 3a 3aroBiTOM abo 3a
sakoHoM. Crarrsa 1259 IIK Ykpainu, 3MicT sKOi
BU3HAYAE TOPSIOK YKJIAJEHHS TOTOBOPY TPO
3MiHY YepProBOCTi O/lepXKAHHSI [IPaBa Ha CIIAJIKY-
BaHHS, CTPYKTYPHO po3mileHa y riasi 86 [IK Yk-
painn — «CraaxkyBaHHS 3a 3akoHOM». Kpim Toro,
3MiHa YepProBOCTi 3/IHICHIOETHCS JINIIE CIATKOEM-
SIMY 32 3aKOHOM, aJIPKe IPU CHAJKyBaHHI 3a 3a-
TIOBITOM TIOPSIZIOK 3aKJIUKAHHSI 10 CITAJIKyBaHHST BU-
3HAYAETHCSI BOJICIO 3aI0Biaya i He MosKe OyTH 3Mi-
HEHUH JIOMOBJIEHICTIO CIAJIKOEMILIB, & TOMY 3aKJIH-
KaHHSA 70 CHAJKyBaHHS CHAIKOEMIIS HACTYITHOI
Yepru Ha IiJICTaBi JOTOBOPY € He OKPEMUM BUIOM
CIIA/IKYBaHHS, & 0COONUBUM NOPAOKOM CNAOKYBAH-
Ha 3a 3axonom. Takuil MOPSIOK 3aKINKAHHS 10
CHAJKyBaHHSI € BUHSTKOM i3 3arajibHOTO TIPaBHJIA
YEProBOCTi MPUHHATTS CHAIIIMHY CIIAJAKOEMIISIMI
3a 3akoHoM (ct. 1258 IIK Ykpainun).

Tak, 1o cmagkyBaHHS 3aKJINKAIOTBCS TPHU CIIAI-
koemili mepmioi uepru: Y., K. ta B. — giTu cnagkonas-
. 3a npasuioM ct. 1267 IIK Ykpainm, yactku y
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CIA/IIMHI KOXKHOTO i3 CIHAJKOEMIIIB 32 3aKOHOM €
piBHUMU. A TOMY KOXeH i3 JiTell CIaIKOIaBIT MaE
IIPaBoO Ha /3 YACTKY CIIaIKOBOTO MaiiHa. /[Ba 3 HUX —
K. Ta B. — Bupiiyiotb 3MiHUTH Y€ProBiCTb O/lePIKaH-
HS TTpaBa Ha CHAAKYBAHHS I YKIACTH JOTOBIp, SKUM
3aKJIMKATH JI0 CHaJAKyBaHHs Opara craakomasus JI.
(CTIaIKOEMTIST IPYTOi YEPTH ) Ta PO3TMOAITUTH HATEKHI
iM yacTKM mopiBHYy. Y. He 6aXkae yKIaaaTH TaKUH 10-
TOBip, @ TOMY HOr0 YacTKa y CHAAIIUHI He T/JIsIrae
TIepepo3IOoziIy.

Orixe, /iBa CIIAJKOEMIII TIEPIIOT Y€PTU MAIOTD ITpa-
BO Ha '3 wacTkn Y CHAAIIMHI KOKHUIA, TOOTO pazoM —
%3, 3pakatoun Ha Te, [0 YACTKU JIBOX J[iTEH CIIaJKO-
JTaBIIsl CKJIAJAl0Th 2/3, a JIOTOBIp IIPO 3MiHY 4epProBOCTi
OofiepKaHHSA IIpaBa Ha CHAJKyBaHHA BU3HAYa€ piB-
HiCTb YACTOK YCiX CIIQ/IKOEMILIB, SIKi HOTO yKJIAJat0Th,
TO KOeH i3 Tppox crankoemis — K., B. a JI. — otpn-
Ma€ 110 */9 uacTkn CITQ/IIUHMY, A CIIAJIKOEMEIb Y. — .

3acylyroBy€e Ha yBary 3MiCT JOTOBOpY, IO
PO3IJISLIAEThCS. 3MICT JIOTOBOPY 3TiIHO i3 cT. 628
IIK Yxpainu cTaHOBIATH yMOBH (ITyHKTH ), BU3HA-
YyeHi Ha PO3CY/l CTOPIH i OTO/KeHI HUMU i YMOBH,
SKi € 060B’I3KOBIUMU BiJIIIOBIZIHO 10 AKTiB IIUBiJIb-
Horo 3akoHozaBcTBa. Otike, sik 3a3nadae M. Ci-
61/1b0B, 3MicTOM JIOTOBODY € iHiliaTuBHI i 060B’513-
KoBi ymoBH [6, ¢. 99]. Ile noBHICTIO Y3TO/KYETHCS
3 Ji€10 NPUHLAILY cBoboIuU JIOrOBOpPY, OAHIEIO i3
CKJTQJIOBUX SIKOTO € BiTbHE BM3HAUYEHHS CTOPOHA-
MU YMOB JIOTOBOPY 3 ypPaxyBaHHSIM BUMOT aKTiB
IIUBiJIBHOIO 3aKOHOZABCTBA, 3BUYaiB /1iJIOBOTO
060pOTy, BUMOT PO3YMHOCTI Ta CIPaBEIJHBOCTI
(cr. 627 IIK Ykpainn).

ITMo 5 crocyeTbes 060B’I3KOBUX YMOB JOTOBO-
Py IIPO 3MiHy Ye€pProBOCTi OAEPIKAHHA [IpaBa Ha CIIa/(-
KyBaHHsI, TO 00OB'SI3KOBOIO YMOBOIO OY/Ib-SIKOTO
JIOTOBOPY Ma€ OyTH YMOBa PO IIPEJMET, OCKIIbKI
caMe BOHA BU3HAYAE CYTHICTh 3000B’I3aHHS, IO
MOPOJUKYETHCS YKJIQJIEHUM JOTOBOPOM (CYTHICTh
BigHocun Mixk croponamu). Kpim toro, 3 popmasb-
HOI CTOpOHY, 000B’I3KOBOIO YMOBOIO MOKE BBayKa-
TUCst Gy/Ib-IKa yMOBA, 3aKPillJieHa B aKTaX [IUBiJIb-
Horo 3akoHomaBcTBa (mepenycim y UK Ykpainm)
CTOCOBHO KOHKPETHOTO BUJIy TI0OiMEHOBAHOTO [10-
roBopy. AJjie Ipu bOMY CJIiJI KepyBaTHUCs TIPaBU-
gamu ct. 6 [IK Ykpainu mozno cniBBigHOmIEHHS
B JIOTOBipHill cepi akTiB UBITBHOTO 3aKOHO/1AB-
cTBa Ta Aorosopy. HaiiBaxkjuBimmm cepep HUX
€ TIPaBUJIO, 32 IKUM CTOPOHU B JIOTOBOPi MOXYTh
BiZICTYIUTH BiJl IOJIO)KEHb aKTiB I[UBIiJIbHOTO
3aKOHOJIaBCTBA Ta BPEryJIIOBaTH CBOi BiTHOCMHU
Ha BJIACHUII po3cyn. 3a3HaueHe IIOB’si3aHe 3
THUM, TII0 JIOTOBiPHUM BiZTHOCUHAM y cepi mpuBat-
HOTO IIpaBa IpPUTAMAaHHUM Ma€ OyTH camMopery-
JTIOBaHHS.

[Tpu camoperysoBanHi CTOPOHH MOXYTb [i-
SITU BUKJIIOYHO Ha CBill po3cyz i He BBa)KalOThCS
TOB’SI3aHUMHU  IMITIEpATUBHUMY TIPUTTUCAMU aKTiB
UBLIBHOTO 3aKOHOAaBCTBA [7, ¢. 56—61]. 3 11BOrO
3araJbHOrO MpaBUja € i BUHATKY, IepeabadeHi
4. 3 cr. 6 LIK Yxpainu. Ctoponu B 10roBopi He
MOXKYTb BifICTynaTH BiJl IIOJIOXKEHDb aKTiB I[UBiJIb-
HOTO 3aKOHO/IABCTBA, SIKIIO B HUX MPSIMO BKAa3aHO
po Iie, a TAKOXK y pasi, sIKIo 000B’I3KOBICTD st

CTOPiH TOJIOKEHb IIUX aKTiB BUILJIMBAE 3 iX 3MiCTy
a60 i3 cyTi BiIHOCHH Mi’k CTOPOHAMU.

Crneniasnbuaa HopMa (c1. 1259 1K Yxpaiun) ne
BU3HAYA€ 0COOINBI YMOBH JIOCTIIZKYBAHOTO JIOTO-
BOPY, IO /I03BOJISIE 3POOUTU BUCHOBOK PO Ha-
SBHICTB JIIIIE O/HIET 000B’I3KOBOI YMOBU — YMOBH
PO TIpeIMeT A0roBopy. [Ipedmemom dozo6opy 11po
3MiHy 4eproBOCTi OjlepsKaHHsI IIpaBa Ha CIAJAKY-
BaHHS € 3aKJINKAHHS /IO CIIAJKYBAHHS CITAJIKOEMITS
HACTYITHOI YeprH, SIKUI 3a 3arajibHUM IIPABUJIOM
YeproBOCTi He Ma€ IpaBa Ha CHa/IKyBaHHS.

OcHOBHA BHMMOTa, BH3HAY€HA 3aKOHOM IIO/I0
3MiCTY 11bOTO ZIOTOBOPY — BiH He IIOBUHEH HOPYIIlY-
BaTU MPaB CIAAKOEMI, SIKMH He Oepe y HbOMY
yuacti, a TaKoXK CIA/IKOEMIIS, SIKUI Ma€ MPaBo Ha
0060B’s13K0BY 4acTKy y crajmyHi. [le o3Hauae, 1o
CHAJIKOEMIL, YKJIQIAI0YH TAKHiT IOTOBIp, He MOXKYTb
3MIHMTH YaCTKy Y CIAJIUHI TOTO CHAaJKOEMILS,
SIKMH He € CTOPOHOIO 3a Joroopom. He mMoxe Oyt
3MiHeHa i yacTka y CHaJAIIMHI CIAJKOEMILS, KUK
Ma€ MpaBo Ha 0GOB’I3KOBY YaCTKY Y CIAIIIIHI, PO3-
Mip sxoi iMneparusHo BeraHossenuit cr. 1241 IIK
Vkpairu. Po3umip 060B’sI3K0BOI YacTKu Moske OyTh
3MEHIIEHUI JINIIIEe CY/IOM 3 YPaxXyBaHHSIM BiZTHOCUH
CITA/IKOEMIIS, SIKUI MA€E MPABO Ha 0O0B'SI3KOBY YacT-
Ky y CHAJIINHI, Ta CAJKOAABIEM, & TAKOXK iHINX
obcraBuH, siki MaloTh icToTHe 3HadeHHs (4. 1 ct. 1241
K Yxpainn). A ToMy CraIkOEMIT YKITIaioTh /10-
TOBIip IIPO 3MiHY Y€ProBOCTi OflepsKaHHA IpaBa Ha
CIIA/IKYBaHHS JiMIlle 3 IPUBOAY THUX YACTOK, SKi
BOHU MAIOTh YCTAIKyBaTH. Po3Mip criajikoBux yac-
TOK IIPU I[bOMY 3aJIeKUTh Bi/l BOJIi 3aiHTepecoBa-
HUX CIA/IKOEMILIB i BCTAHOBJIIOETHCS IOTOBOPOM.

CTopoHHI MOXKYTb 32 B3a€MHOIO 3rof010 cop-
MYJIIOBATH B JIOTOBOPI 1 iHM yMoBu (cTaTTi 6, 627
K Ykpainnm).

JocanimxyBanuit 10roBip CyTTEBO BiIpi3HIETH-
€1 BiJi AOTOBOPY IIPO 3MiHYy PO3Mipy YaCTOK y CIIajl-
muHi (4. 2 cr. 1267 IIK Ykpainu) ta BigmMoBu Bin
npuitHATTs cnaanan (cr. 1274 1K Ykpainn).

[lorosip 1mpo 3MiHy po3Mmipy 4acTOK y cIaj-
LIMHI YKJIAQZAETBCSI MiXK CHAJKOEMIIMU 32 3aKO-
HOM Ti€l 4epry, 1o 3aKJIUKAETHCS [0 CIIaJKyBaH-
H. Y TOI caMuii yac JIOTOBip IIpO 3MiHYy 4epro-
BOCTI O/lep>KaHHs ITpaBa Ha CIa/IKyBaHHS CIIPSIMO-
BAaHMIT HA CBOEPi/IHE «ITIATATYBAHHS> CHAIKOEMIIS
3 HACTYIIHOI Yepry, sika 3a 3BUYaiiHIUX YMOB He 3a-
KJIMKAETHCS JI0 crajikyBanus. Kpim toro, craako-
€MIIi 32 YCHOIO YrOJIO MiXk 0600, SIKIIO 1€ CTO-
CYETBCSA PYXOMOTO MaiiHa, MOXKYTb 3MiHUTH PO3-
Mip 4aCTKH Y CIIAJILIMHI KOTOCh i3 HUX. 3a3HAYNMO,
110 JIOTOBip MPO 3MiHYy YeProBOCTi O/IepKaHH IIpa-
Ba Ha CIAAKyBaHHS y Oy[Ib-SIKOMY BUIIAIKy Ma€
6yTI/I HOTapiaJIbHO MOCBiAUEHN.

BigminnicTs MiXx 0CTiPKYyBaHUM IOTOBOPOM i
Bi/IMOBOIO Bijl NPUAHSATTS CIA/IIUHU IOJISTAE Y
TOMY, 1110, 10-nepule, BiMOBA BiJl TPUNTHATTS CTIa][-
IUHU MOXKe MaTH Miclle AK IIpU CIaJKyBaHHI 3a
3aKOHOM, TaK i IIpy clla/IkyBaHHi 3a 3aroBiToMm. [[o-
TOBIp IIPO 3MiHY Y€PIrOBOCTI YKJIAAAETHCS JIULLIE IIPU
Cra/IKyBaHHi 3a 3akoHOM. [10-0pyze, 3a CBOEIO Mpa-
BOBOIO TIPUPOJIOI0 BiZIMOBA BiJl MPUITHATTS CIIajI-
IUHU € OAHOCTOPOHHIM IIPaBOYMHOM, a JOrOBip
11po 3MiHy 4eproBOCTi oJiepKaHHs ITpaBa Ha CIajl-
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KyBaHHS — [IBOCTOPOHHiNl 1paBouMH (OTOBIP).
Ilo-mpeme, ciaIkKOEMeETIb, TKU Bi/IMOBJISIETHCS BiJ|
HPUIHSATTS CHAIMHY, B3araji He OJIePiKY€ Clajl-
KoBe MaifHo (abo itoro yactky). Ipu yKiageHHi K
JIOTOBOPY TIPO 3MiHY 4E€PTOBOCTI, CIIA/[KOBE MAITHO
iIJIATa€e 11epepo3Noily Ta YacTKa CIIAJKOEMIL,
SKWH YKJIQJIA€ TaKWii JIOTOBip, 3a3BUYAll 3MeH-
HIYETHCS.

[ToTpebye TakoxK 3'CyBaHHs i Te, 10 SIKOT TPy-
U BiJITHOCUTBCS JOCJi/KYyBaHUiA 10TOBip. lcHyrouy
cucTeMy IMBIJIBHO-TIPABOBUX JIOTOBOPIB Hailajiek-
BaTHile BigoGpaxkae Kiaacudikailis 3a cipsiMoBa-
HICTIO TIPaBOBOi MeTH, sKa MOXKe MaTH XapakTep
MaiiHoBoro abo HemaiiHoBoro inrepecy [8, c¢. 365].
3araJIbHOIPUIHATUM Y LUBLIICTUYHIN JliTepaTypi
€ TTOZIiJT IWBIJIBHO-TIPABOBUX JIOTOBOPIB Ha TPYNHA
3aJIEKHO BiJl IOPUANYHIX HACTIAKIB IX yKIaJaHHA.
3a TaKUM KPHUTEPIEM JOTOBOPHU KJacUDiKyOThCs
Ha: JIOTOBOPH TIPO TIepe/layy MaliHa y BJIACHICTB;
JIOTOBOPU IIPO Ilepejiayy MaiiHa y THUMYacoBe KO-
PHCTYBaHHSI; IOTOBOPHU TIPO BUKOHAHHS POOiT; 10~
rOBOPU IIPO Ilepefady pe3yJbTaTiB TBOPUOL Aisib-
HOCTIi; I0TOBOPM IIPO Ha/IlaHHSI HOCJIYT; J0rOBOPU
PO CHLIBHY AistibHiCTS [9, ¢. 25; 10, c. 143].

[loroBip 1mpo 3MiHYy 4YeproBOCTi Ojep:KaHHS
IpaBa Ha CHa/IKyBaHHS YKJIQIA€THCI 3 METOIO 3a-
KJIMKQHHS /10 CIIAJIKYBAHHSI CIIQ/IKOEMIISI HACTYITHOT
Yyepru, SIKAi 3a 3araJlbHUM IIPABUJIOM YE€ProBOCTi He
Mae€ ITpaBa Ha CIIa/IKyBaHHs, 2 TOMY BasKKO Bi/lHECTH
1eil oroBip 10 onHi€l 3 HaBeleHMX BUIIE TPYIL
Taka HecTaHIAPTHICTH MEBHOIO MipOIO 3yMOBJIEHA
BILJINBOM CITaIKOBUX ITPABOBiIHOCHH Ha JIOTOBIipHi,
aJKe CIAJKOEMIT YKJIAAI0Th AOTOBIpP i TUM CaMUM
[ePePO3IOAIISIOTh MANHO, 10 IOPUIUYHO iM He
HaJIE)KUTh (Tak 3BaHe 6e3cyl’eKTHe MailHO).

Kpim ToTO, iMIIEpaTHBHO BU3HAYAIOTHCS 4ACOBE
medxci yraadenmns 002080py PO 3MiHY 4EProBOCTI
OJIepKaHHS TpaBa Ha CIQJKyBaHHS. BimmosiaHo
1o 11. 229 TnceTpykuii Mpo Nopsiiok BYMHEHHS HO-
TapiaJbHUX il HOTapiycaMu YKpaiHu, 3MiHa dep-
TOBOCTI O/IepsKaHHS CIIQIKOEMIISIMU 32 3aKOHOM IIpa-
Ba Ha CHA/IKyBaHHS [TPOBAUTHCA MiCJIS BIIKPUTTS
CIIQ/IIIIMHY /10 BA/IA4i CBiZIONTBA IIPO IIPABO Ha CIIajl-
nmny. Ilicas Buzpaui Takoro csizonrsa crajkoBi
BiJTHOCHHU TPaHC(HOPMYIOTHCS Y BiTHOCUHU BJIac-
HOCTi, a TOMY UTHMETBCS BXKe He TIPO 3aKJINKAHHS
JI0 CIIa/IKyBaHH4, a PO Bifluy KeHHs MaiiHa, oTpH-
MaHOTO Y BJIACHICTD y MOPSIZIKY CIa/IKyBaHHS.

HeBunankoso y Hayli 1MBiJIbHOTO ITpaBa BU-
JUJIIOTH TaK 3BaHi HETUIIOBI JOTOBOPH, ITi/T IKUMU
PO3YMiIOTh JIOTOBOPH, 1110 3HAXOASATHCS 32 MEXKaMU
iCHYIOUMX /IOTOBipHUX THIIB. Y TiM, cepesi HETUTIO-
BUX JOrOBOPIB HA3UBAIOTh JIMIIE AiJIePCbKi AOro-
BOPU Ta JIOTOBOPU 3BOPOTHOI KYIHiBJIi-IIPOJAXKy
(PEIIO). Xoua aBTOpHM 3a3HA4aloTh, 110 HaBele-

HUIi TIepeJlik Ma€ BiZIKPUTHIT XapaKTep, OCKiIbKU
BHACJIZIOK (hOpMyBaHH: HOBUX i Momudikarii ic-
HYIOYMX BU/IIB 3'SIBJISIIOTHCS i iHIII HETUIIOBI JI0TO-
Bopu [8, ¢. 366, 393—429]. 3a Takux o6CcTaBUH, Ha
HAIIly IYMKY, ZOCJIiIKYyBaHUIH TOTOBIP € HETUIIOBUM.

BucHoBKH

[loroBip mpo 3MiHYy 4YeproBOCTi O/epKaHHS
1paBa Ha CHA/IKYBAHHS YKJAQIAETHCS MiX CIIaj-
KOEMISIMU Ti€l 4epry, 110 3aKJIMKAETHCS /10 CIIajl-
KyBaHHs Ta 6aKaloTh YKJIACTH TAKUH JOTOBIp, 3 01~
HOro GOKY, Ta CIIAJIKOEMIIEM HACTYITHOI Yepru — 3
inmoro. CriaIkyBaHHsI Ha ITi/ICTaBi YKJIaJIeHOTO J10-
rOBOPY IIPO 3MiHY YeProBOCTi € He OKPEMUM BHIOM
CIIA/[KYBaHHs, a OCOOJMBUM TIOPSIIKOM CIIAJIKY-
BaHHS 32 3aKOHOM. Takuii 10roBip Moxe OyTH yK-
JaieHuit 3 0co6010, SIKA CAAKYE 3a PABOM TIPe/-
crassiernst (cr. 1266 1K Ykpainu). O60B’13K0B0IO
YMOBOIO JIOTOBOPY IIPO 3MiHY 4eproBocTi oxep-
JKQHHS MTpaBa Ha CIAJIKyBaHHS € YMOBA TIPO TPEJI-
Met. Jlocti/pkyBaHuil I0TOBIP € HETUTIOBUM.

Jlireparypa

1. Miuypin €. O., Crinuenxo C. O., Kyxapes O. €.
CragixoBe IIpaBO: IPAaKTHKA 3aCTOCyBaHHA. — X.,
2009. — 464 c.

2. 2Kuninxoea I. B. AkTyanbHi TUTaHHS CHIa/[KOBO-
ro mpaBa Ykpainu. — X., 2009. — 340 c.

3. Lusinvnui xopexc Yxpainu: Haykoso-mpak-
TUYHUHA KOMeHTap (TOSCHEHHS, TIyMadeHHs, PeKo-
MeHalil 3 BUKOPUCTaHHM IT03ULiN BUIIUX CYJOBUX
incranmiit, MinictepcTBa TocTHII{, HAYKOBILB, paxiB-
uiB). — T. 12: Cnagxose npaso / 3a pen. 1. B. Criacu-
60-Dareepoi. — X., 2009. — 544 c.

4. Kyxapes O. €. Cnaakose nmpaso Ykpainu. — K.,
2011. - 222 c.

5. Hlunoxeocm O. FO. HacnenoBatye 110 3aKOHY B
poccuiickoM TpaxkaaHckoM npase. — M., 2008. — 272 c.

6. Ci6inboe M. 3MiCT IMBiILHO-TIPABOBOTO J0T0O-
BOpy // Bicuuk Axazemii mpaBoBUX HayK Y KpaiHU. —
2003. — Ne 1. — C. 93-99.

7. Cibinvoe M. M. CriiBBiJHOIIIEHHS aKTiB LUBiJIb-
HOI'0 3aKOHO/IaBCTBA i I0r0BOPY Ta 6a30Bi Mojei pe-
TYJTIOBAHHS IOTOBiPHUX BiTHOCHH 32 YMHHNUM [[1Bisb-
HUM KOJIeKCOM Y Kpainu // BicHuk XMesbHUIIBKOTO iH-
CTHUTYTY PETiOHATBHOTO yIPaBIiHH Ta mpaBa. — 2004. —
Ne 4. — C. 56-61.

8. lozogipne mpaBo Yxpainu: 3araibHa yacTUHa /
T. B. Boaunap, O. B. /I3epa, H. C. Ky3uernosa Ta in.; 3a
pexn. O. B. [I3epu. — K., 2008. — 896 c.

9. 30606’a3avHe TpaBo: TEOpis i mpakTHKa /
O. B. [I3epa, H. C. Kysuenosa, B. B. Jlyms Ta in.; 3a
pexn. O. B. [Izepu. — K., 1998. — 912 c.

10. I[usinvne npaBo Ykpainu: Y 2 1. — X., 2008. —
T.2.-872c.

This article devoted to some peculiarities in a contract concerning changes of priorities on receiving the
right on inheritance. Parties of such a contract are disclosed. Content of a contract concerning changes of pri-
orities on receiving the right on inheritance and its pattern are researched.
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