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AHHOTANUA

B cratbe mpoBOAMTCS TEOPETUUYECKOE MCCIIEIOBAHUE 3aKOHOJATEIbHBIX, HAYYHBIX M
MPUKIAIHBIX TMOJIOKEHUH 10 BONpPOCaM IIPABOBOTO PETYIHMPOBAHMS CTaTryca ydacTHHKa
YILOJIOBHOTO IIpOLlECcCa, KOTOPBIM INPEJOCTaBISIET IPaBOBYIO IOMOLIbL B XOJ€ YIOJOBHOIO
npousBojcTBa. Ilpu 5TOoM mpoaHaNM3UPOBAaHBl pa3IWYHBIE HAyYHblE TOYKH 3pPEHUS IO
UCCJIEIOBAHHBIM BONPOCAM W MaTepHalibl MPABONPUMEHHUTENIbHON MNPAKTUKU, B OTHOLIECHUU
KOTOPBIX M3JI0KEHbl HayuHble MO3UIMU aBTOpoB. [lo pe3ynbrataM HAay4HOrO H3y4YeHUS
BBISIBJICHBI HEKOTOpBhIE TPOOENbl M MPOOJIEMHBIE BOMPOCHI B JCHCTBYIOIIEM HAIIMOHATHHOM
YrOJIOBHOM TPOIECCYaIbHOM 3aKOHOAATEIbCTBE. BHECEHBbI KOHKpETHbIE MPEJIONKEHHUS IO
YCOBEPIIEHCTBOBAHUIO  OTACIBHBIX IIOJOXKEHUM YrOJOBHOI'O IPOLIECCYAIbHOTO  KOJEKca
YKpauHbl ¥ IPaBOMPUMEHUTEIHHON IPAKTUKY 110 UCCIIEOBAHHBIM BOIIPOCAM.

KirueBble cjioBa: 1ocyaeOHOE pacciefloBaHUE, YTOJIOBHBIM IpOLECC, MpaBOBast
MOMOIIb, aJBOKAT, 3allUTHUK, YYaCTHUKH TMPOU3BOJCTBA, CTATyC, IIOJOKEHUE, 3aKOH,
IpollecCyaabHble TMPABOOTHOIICHHUS, MEXIYHApOIHBIE aKThI, 3alUTa, CYOBEKTHI, (DYHKIIHS,
HayyHasl MO3UIIMSL.

LEGAL STATUS OF THE CRIMINAL PROCESS PARTICIPANT,
PROVIDING LEGAL ASSISTANCE IN CRIMINAL PROCEEDINGS
Elena Martovitskaya
PhD in Law, assistant professor,

Department of the criminal procedure and pre-trial investigation organization
Kharkiv National University of Internal Affairs

Alexandr Ukhno
Doctor of law, Professor, Head of the Department of the criminal procedure and pre-trial
investigation organization
Kharkiv National University of Internal Affairs

SUMMARY

The article deals with a theoretical research of legislative, scientific and applied provisions
on the issues of status legal regulation of a participant in criminal proceedings, who provides



legal assistance during criminal proceedings. At the same time, various scientific beliefs
concerning studied issues and the materials of law enforcement practice are analyzed. According
to the results of the scientific study, some gaps and problematic aspects in the current National
Criminal Procedure Code are identified. Specific proposals to improve certain provisions of the
Criminal Procedure Code of Ukraine and law enforcement practice on the studied issues have
been made.
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IlocranoBka mnpoOjembl. CocTOSHHME 3alIUTHI MPaB, CBOOOJ M 3aKOHHBIX HHTEPECOB
JUYHOCTH B JTIOOOM TrOCYJapCTBE SIBIISIETCS OJHON M3 COCTABJISIONINX MPABUIHHON €€ MOJUTHKH.
B Koncturynmuu VYkpauHbl 3aJeKIapupoOBaHa O00s3aHHOCTH TOCYyJapcTBa OO0ECIeunBaTh
MIPABOBYIO 3allIUTy CBOMX Tpax/JaH, U 3TOT MOCTYJIaT BbIBEIEH IepBeilell 005S3aHHOCTHIO U3
BCEX 3aKpEIUICHHBIX B HEeH. [lnuTenbHOe BpeMsi HeZJOCTaTKU B 00eCTIeYeHUH 3allUThl TPaB CBOUX
rpakaaH ObLTH MPEIMETOM OCTPON KPUTHKU CO CTOPOHBI MEKTYHAPOTHOUN OOIECTBEHHOCTH, B
LEJSAX HeIONYILEHHS B TaJIbHEHUIIIEM PENPECCUBHOCTH B ACSITEIILHOCTU CIEACTBEHHBIX OPraHOB U
cynoB. [loamnucaB psii OCHOBOMOJATalOLIMX JOTOBOPOB C MEXKIYHAPOIHBIMH HHCTUTYLHUSIMU,
VYkpauHa B3sia Ha ce0s 00S3aHHOCTh IO COBEPILIEHCTBOBAHUIO JIaHHOTO IPaBOBOIO
HalpaBJ€HUs, M KaK CIEJICTBUE YCHOEIIHO pealu3yeT UX B 3aKOHOJATEIbHOM U
MPaBONPUMEHUTENBHON AEATENbHOCTH. B TOXKe BpeMs, Jake Mocie MPUHATUSA ACHCTBYIOIIETO
VIIK Ykpaunsl ¢ ero HoBe/iamu B 2012 rony U BHECEHHEM TocIie 3Toro 6osiee 570 n3MEeHEeHHH,
MOMPABOK U JIOMOJHEHHM K HEMY, BCE e CYHIECTBYIOT MPOOJIEMHBIE BOIMPOCHI, KOTOPhIE HE
MO3BOJIAIOT B TMOJNIHOM 00BeMe OO0ecrneurBaTh 3allUTy MpPaB BCEX YYACTHUKOB YTOJIOBHOTO
MIPOM3BOJICTBA U B IIEJIOM YTOJIOBHOTO Ipoliecca. Bhlllie yka3aHHOE BBI3BIBACT HEOOXOAMMOCTH
NaTLHEUIINX HCCIEeOBaHUN Hu NaJIbHEUIIIEro YCOBEPIICHCTBOBAHUS YTOJIOBHOTO
MPOLIECCYaTbHOTO 3aKOHOAATENbCTBA Y KPAUHBI.

AKTyaJIbHOCTDH TeMbl. CyliecTByIONasi cUcTeMa 3allIUThI JIUI, KOTOpBIE TONain B chepy
VJIOJOBHBIX MPOLIECCYaldbHBIX OTHOUIEHUM, SIBISETCS Ha CETrOAHSIIHUN  JIeHb  elle
HECOBEpIIEHHOM, HecMOoTpsi Ha mnpuHAtble HoBewibl B YIIK Vkpamnsr 2012 roma. B
nercteytomieM YIIK VYkpaunsbl pacmmpeHbl HEKOTOpPbIE IpaBa YYaCTHUKOB YIOJIOBHOTO
mpolecca o 3allyuTe UX Mpas, CBOOO M 3aKOHHBIX MHTEPECOB, OAHAKO €IIe HE B IOCTATOYHOM
o0beMe, YTO BBI3BIBAET HAPEKAHUS OT YYACTHUKOB YTOJIOBHOTO IPOM3BOJICTBA M TEX IIHII,
KOTOPBIE TIPH ATOM OCYIIECTBISIOT MX 3alIUTY, KaK CO CTOPOHBI OOBHHEHHSI, TAaK U CO CTOPOHBI
3alIUTHl. BBIIEN3I0)KEHHOE CBUAECTEILCTBYET O HEOOXOJUMOCTU MCCIEAOBAaHUS 3TOTO

HaIpaBJIEHUs! YTOJIOBHOIO IMpolecca YKpauHbI.
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Cocrosinue ucciaenoBanus. K 3aTpoHyTbIM B CTaThe BOMPOCAM yUEHBIC 0OpaIaiuch emie
Bo Bpems aerictBud YIIK Vkpaunst 1960 rona, onnako B cBs3u ¢ npusnsatueM YIIK Ykpaunst
2012 roma v ero HOBEJUIAMU, UCCIIEIOBATENIA 3TOTO HANIPABIICHUS MPOJOJKAINA CBOU U3BICKAHMS.
Ot Bompockl oTpaxkeHsl B paborax: C.E. Abmamckoro, A.M. Banaypku, FO.B. baynuna,
B.Il. boxwseBa, B.M. bopucoa, T.B. Bapdomomeesoit, b.JI. Bamyk, B.W. Tanarana,
U.M. Tansnepuna, JI.B. T'onosko, B.U. T'onuapenko, KO.M. I'pomeBoro, H.U. T'omosckoro,
E.B. [Hunenxo, M.B. [yxosckoro, B.B. Epoxuna, S.II. 3eiikana, [[.FO. KasyHa,
O.A. Kamranmosa, O.B. Kammmnoi, I'K. Koxkeuunkosa, A.®. Konm, B.B. Jlsicenko,
JLA. Kokopera, H.U. Knumenko, O.Il. Kyuunckoit, A.A. Kouypsl, B.I'. JlykameBuua,
E.JI. JlykpsHuukoBa, B.T. Mansapenko, A.B. MenpHnuenko, M.M. MuxeeHko,
T.B. Owmenbuenko, B.T. Hopa, H.A. Iloropeukoro, T.W. Ilpucsxuiok, B.M. CaBuikoro,
H.B. CenaropoBa, M.C. CrporoBuya, B.M. Teprumnuka, JL.JI. VYnpanosoi,
N.A. ®oitaunkoro,T.I'. ®omunoii, [1.B. Humbana, B.I1. lubuku, O.I'. [llwro, H.E. Hlymuo,
A.A. IOxHo, FO.I1. fnoBuya u ap. Ilocne 2012 roga, Ha ypoBHE KaHIUAATCKOW IHCCEPTALAN
9Ti Bompockl wucciuenoBanuch C.E. AbOmamckuMm «3amura TpaB U 3aKOHHBIX HHTEPECOB
MOTEPIICBIIETO B YrojoBHOM mpousBojactBe» (2014 r1.), KaBynom JI.}O. «YromnoBHO
MPOIECCYaTbHBI MEXaHM3M OOECIeueHus TpaB MOTepreBiiero ((GU3NMYecKoro JHia) Mpu
nocyaeoHoMm paccnenoBanumny» (2016 r.), Menbanuenko A.B. «OGecnieuenue npaB TUYHOCTH HA
nocyneoHoMm pacciaenoBanun» (2018 r.), Ha ypoBHEe MOHOrpaduMHU STH BOMPOCH HU3YYAIIHC
Epoxuneim B.B. (2018 r.), a Takxke ¢parMeHTapHO APYTMMH Y4YeHBIMH. B TOoXe Bpewms, 3a
nepuon nerctBus HelHemHero YIIK Vkpaunbsl k Hemy, 1o coctossHui0 Ha KoHen 2018 rona,
6610 BHEceHO Oosiee 570 u3MeHeHH, JONOTHEHNH U MONPaBOK, KOTOPHIE €Ille He HAIlUIU CBOETO
OTPaXEHUSI U HE YUYTEHBbl B HAYYHBIX pabOTax 3TON TEeMaTHUKH, U, KaK CIEICTBUE, TPeOyroT
OTJIEJIBHOTO UCCIIEA0OBaHUS.

Heau u 3agaun. HeoOXoauMoOCTh MambHEWIEro HWCCIEAOBAHHUS IPABOBOTO CTaTyca
YYaCTHUKOB YTOJIOBHOTO IMpPOIlEcca, KOTOPbIE MPEAOCTABISAIOT MPABOBYIO MOMOIIL B YTOJIOBHOM
MPOU3BOJICTBE, BBHI3BAHO HECOBEPILIEHCTBOM, a B OT/AENbHBIX CIIy4asiX, U HE CHUHXPOHM3AIUEH
MeXIy co0Oil 1o O3TUM BOIpocaM JIEHCTBYIOIIETO  YTOJOBHOIO  IMPOIECCYaIbHOTO
3aKOHOJIaTEIbCTBA YKPAWHbl U OTAEIBbHBIX 3aKOHOB, a TAKXKE MPAKTUKON €ro nmpuMeHeHus. B
HesiX HapaOOTKU TPEIOKEHHH ¥ PEeKOMEHJAIMA 10 BHECEHUIO COOTBETCTBYIOIIMX
JIOTIONIHEHUH M M3MeHeHui B neictByromuid YIIK Ykpaussl, nepen aBTopamu 3TOM CTaTbu U
MIOCTaBJIEHA TaKas 3a/1a4a.

N3noxeHue 0CHOBHOro marepuasna. B HayyHOU IuTeparype YYEHBIMH HEOJHOKPATHO

OTMCHAJIOCh W OTMEYACTCA, UYTO YIrOJIOBHOC CYAOHNPOU3BOACTBO SABJIACTCA CIIOXKHOH U



MHOTOCTOPOHHEHN AESITEIbHOCTbIO MHOTMX OpPIaHOB U JIML, KPYI KOTOPBIX OINpPENEIEH 3aKOHOM.
Kaxp1il 13 y4acTHUKOB BBITOJIHSAET Pa3IMYHbIEe YTOJIOBHBIE IPOIECCyaIbHbIE (PYHKIIUH, B CBSA3H
C YeM OHU HaJIeJIeHbl 3aKOHOM Pa3HBIMH 0 XapakTepy U o0beMy MpaBaMM, a TaKKe pPa3HbIMU
o0s3aHHOCTAMU. OJHAKO, OOIIMM JJIsl KQXKIOTO YYaCTHHKA YTOJIOBHOTO IPOU3BOJICTBA SIBJISAETCS
TO, YTO BCE€ OHHU, TEM HJIU WHBIM 00pa3oM, MPUHUMAIOT Y4acTHE B YTrOJOBHOM IPOHU3BOJICTBE,
BCTYNAIOT MEXIY COOOH B YrOJIOBHBIE IPOIECCyajbHBIE NMPABOOTHOIIEHUS B COOTBETCTBHU C
nerctytomiuM  YIIK Vkpaunsabsl. OgHUM M3 TakuX YYaCTHMKOB YTOJOBHOTO MPOM3BOJICTBA
ABIIIOTCS HMEHHO JIMIA, KOTOpbIE MPEJOCTaBISIOT MpaBoBYyl momouls. Tak, OCHOBHBIE
IIPUHIIMIIBI, KacaIOIINECs POJIM IOPUCTOB B YTOJIOBHOM Ipouecce, npuHsaTeie Konrpeccom OOH
27 aprycta u 7 centsops 1990 roma, mpemnycMaTpHUBaIOT, YTO KKl YEIOBEK MMEET IMPaBO
0o0paTuThCs K JII000MY IOPUCTY 3a IPABOBOM MOMOIIIBIO M0 3aIUTE, a TAKKE OTCTAUBAHUIO CBOMX
MpaB Ha BCEX CTAMUSIX YTroOJOBHOro cyaomnpousBojactBa [1]. Kpome storo, MexayHapoaHbIit
nakT «O rpakJaHCKHUX M MOJUTHYECKHUX IIpaBax» B CTaTbe 14 mpoBo3IJalaeT MpaBo KaXJI0To
YeJIoBeKa B CIIy4ae ero OOBHHEHHUS B COBEPIICHUH NMPOTUBONPABHOTO JEHCTBUSA 3aIIUIIATE CeOs
JUYHO WJIM UCIOJB30BaTh IMPABOBYK TOMOIIs 3amUTHUKA [2]. JlomoJHHUTENbHO, B
MexnynaponHom mnakte «O TpaXAaHCKUX U TOJIUTUYECKUX MpaBax» yKa3aHO, YTO KaXKIbIH
OOBUHSIEMBII B COBEPIICHUH yrOJOBHOTO MPAaBOHAPYIICHUS, MIMEET Kak MUHUMYM TakKue IpaBa,
B YaCTHOCTH, 3alUINATh ce0sl JTUYHO MJIM HEMOCPEICTBEHHO Yepe3 HOPUAMYECKYIO IMOMOIIb
3alUTHHUKA, BBIOpaHHOTO TO cBoemy ycmorpeHuto. Kak ormerun FO.I1. SIHOBHMY, 3amuTHUK-
IOPUCT 3TO aKTHBHBIA yYaCTHUK YTOJIOBHOTO Ipoliecca, Ha KOTOPOro BO3JO0XKEHa (YHKIUS
3aIUTHI, U B CUIIY 3TOTO OH 00s13aH HMCIIOJIb30BaTh BCE YKa3aHHbBIC B 3aKOHE CPEJCTBA U CIIOCOOBI
C LEJIBIO BBISICHEHUS 00CTOSITEIbCTB, KOTOPBIE ONPABABIBAIOT MOA3AIUTHOIO WM CMATYAIOT €ro
OTBETCTBEHHOCTH [3]. B yrosoBHOI mporeccyaibHON JIUTEPATYPE €CTh TOUKH 3PEHHUS], COTTIACHO
KOTOpPBIM YYaCTHUKAMHU 3alIUThl SBJSIOTCS Takue CYOBEKThbl YrOJOBHOW MpoIecCyalbHON
JeSTENIbHOCTH, KOTOpbIe OJaroapsi CBOeMy paBOBOMY MOJIOKEHHUIO CIIOCOOCTBYIOT pealin3aluu
3aa4 yroJOBHOTO IPOW3BOJCTBA, OCYLIECTBISIOT (YHKUHMIO 3amMThl. Ha OCHOBaHUHM 3TOTrO
KO.M. I'pomieBoii mpemyaraet BBIAETATh CyOBEKTOB MPSIMONM M KOCBEHHOM (DYHKIIMOHAIBHOM
samuthl [4]. [lo ero MHeHHWIO, K TNpsAMOW (PYHKIIMOHAIBHOW 3alUTe CJEAyeT OTHECTH:
1) cyOBEKTBI HEMOCPEICTBEHHOW 3anuThl (OOBHUHSEMBIN); 2) CyOBEKTBI OIOCPEIOBAHHON
3alUTHl (3AIIMTHHUK, 3aKOHHBIM TpeAcTaBuTens). B cBOIO ouepenb, K cyObeKTaM KOCBEHHOU
(YHKIMOHATIBHOM 3aIUTHl YYEHBIH OTHOCHUT: a) CyOBEKTOB TOCYIapCTBEHHO-BIACTHOM 3allUTHI
(opranpl W JOJKHOCTHBIC JIMIIA, KOTOpBIE BEIyT Iporecc); 0) CyOBEeKTOB OOIIECTBEHHON
3aIIUTHI; B) CYOBEKTOB UMYIIECTBEHHOM 3aIUTHI (TPaKJAHCKH OTBETYHK M MIPEACTABUTEND). B

cBoto ouepenb, M.Sl. HukoHeHko oTmeuaer, 4To OyAeT OMIMOKOH CYMTATh TO, YTO 3AILUTY
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O0OBHHSIEMOTO OCYIIECTBIISIET TOJIBKO aaBoKaT. [lo MHEHHIO aBTOpa, «BCE OPTaHbl, OT KOTOPHIX B
TOW WJIM HMHOM CTENeHH 3aBUCUT CyabOa OOBHHSIEMOro (OpraH JI0CyneOHOTO CIEICTBHS,
IPOKYpPOp M CyI), AODKHBI HE TOJIbKO BBIMIOJIHATH CBOE HEMOCPENCTBEHHOE €0, HO U
o0ecneunBaTh peasbHOE OCYIIECTBIEHNE OOBHHIEMBIM CBOMX IIPAaB M 3aKOHHBIX HHTEpecoB» 11o
HalleMy MHEHHUIO, KacaTeJbHO YYAaCTHUKOB TOCYJapCTBEHHO-BIACTHOW 3alIUThI, K KOTOPBIM
Y4€HbI€ OTHOCSIT OpraHbl, KOTOPbIE BEIYT MPOLIECC, TO UX HUKAK HEJIb3s OTHOCUTH HU K MPSIMOH,
HA K KOCBEHHOH (yHKIMOHAIbHOW 3amuTe. [Ipekme Bcero, 3T0 He3aBUCHUMBIE YYaCTHUKH,
KOTOpBIE€ IIPU3BaHbl 00ECHEUnTh OBICTPOE, IOJHOE U HEMPEIB3SATOE PAacCiIelOBaHUE YTOJIOBHOTO
MPOM3BOJICTBA M CyAeOHOE pa30uparenbcTBO. MIMEHHO MO 3TOW MpUYMHE W HET OCHOBAHUUN
MpU3HABaTh MX TAKUMH, KOTOPbIE MPHU3BAHBI OCYIIECTBIATH 3amuTy. CleayeT akleHTUPOBaTh
BHMMaHHE Ha TOM, 4TO corjlacHo cT. 20 neiictByromero YIIK Vkpaunsl mogo3peBaembiid,
OOBHHSIEMBIN UMEET MPaBO MOJIb30BATHCS MPaBOBOM Mmomoinbio 3amuTHUKa. B YIIK 3akperien
paszzgen III «Cropona 3ammutel». B wactHoctH, B c1. 45 YIIK 3akpensieHo, 4To 3allUTHUKOM B
YIOJOBHOM  MPOM3BOJACTBE  SIBISETCS HMMEHHO  aJBOKAT, OCYIIECTBIISIONMNA  3alIUTy
M0JI03PEBAEMOr0, OOBHHSIEMOI0, OCYXKIACHHOIO, OMPABIAaHHOTO, a TaKXe JIUIA, B OTHOILIEHUU
KOTOpPOr0  MPENIoNaraeTcs MNPUMEHEHUE NPUHYIUTEIbHBIX MEp MEAMIMHCKOIO  WIIU
BOCIIMTATEILHOTO XapaKTepa WU pelalics BOMpPOC 00 WX NpUMEHEeHWH. B oTimume oT
npeasiaymero YIIK Ykpaunsr 1960 roga (ct. 44), B aeiictByromem YIIK uckiroueHo nousitue
«IIpyrue CrenuaIncThl B 00acTu npaBa». HecMOTps Ha CyIIECTBYIOUIYIO IUCKYCCHIO, CIIEIyeT
MpU3HATh JAHHOE U3MEHEHHUE MOJIOKUTEIbHBIM, YUUTHIBAs TO, YTO IO CHX MOP HE OBLIO YETKOTO
pa3bsCHEHUS, KTO TaKUE CICIHAIUCTBI B OO0JIACTH TpaBa, KAaKUMHU JOKYMEHTaMHU JOJDKHA
MOJTBEPKIAThCS WX KBATH(PUKAIUSA, U YeM HEOOXOIUMO PYKOBOJCTBOBATHCS CIIEIOBATEIIO.
Kpome 3Toro, nojsoxXuTenbHbIM PE3yJIbTATOM BBEJAEHUS 3TOM HOPMBI SIBISETCS U BO3MOKHOCTh
rpaXaaH MOJYYUTh ACHCTBUTEIHHO KBaTU(PHUIIMPOBAHHYIO MOMOINb OT aJBOKAaTOB, KOTOpHIE
HaJJIeXKaluM  00pa3oM MOJYYWJIM CBUAETEILCTBO HA MpaBO 3aHATUS  aJIBOKATCKOMN
JIeATEeIbHOCTBIO, TO €CTh TMOJATBEPAMIM HAIUYUE Y HUX IPAKTUYECKOTO OMNbITa MPUMEHEHUS
3aKOHO/IATENbCTBA U HATMYUS ONPEICTICHHOTO YPOBHS 3HAHU.

B 10 xe Bpems, B 4. 2 cT. 45 YIIK YkpauHbl yka3zaHO, 4TO 3alIATHUKOM HE MOXKET OBITH
aJIBOKAT, KOTOPBI HE BHECEH B EMuHBIN peecTp alBOKaTOB M aIBOKATCKUX OOBEIWHEHUM WIIN
UCKIIIOYEH U3 Hero. I1o cOCTOSIHMIO Ha CEeroJHSAIIHUN JIeHb 3TOT PEECTp CYLIECTBYET Ha CauTe
Bricmeit kBanmudukarnronHoit komuccnn anBokarypbl (BKKA). Ho Bo3HHKaeT Bompoc, Kakum
o0pa3oM aJBOKaT JOKEH OyIeT J10Ka3aThb CJelI0BaTelNo, MPOKYpPOPY, CIEACTBEHHOMY CYIbe,
cynpe (akT HAIUYHUS ero JaHHBIX B EMMHOM peecTpe aJBOKAaTOB M aJIBOKATCKUX OOBEAMHEHUU.

B cootBerctBum co cr. 50 VIIK Ykpaunsl, MoJIHOMOYMS 3allUTHUKA JJIS Y4acTHUs B YTOJIOBHOM



IIPOU3BOJICTBE MOATBEPKIAAIOTCS: BO-IIEPBBIX, CBUAETEILCTBOM O IPAaBE HA 3aHATUE aIBOKATCKON
NeSITeIbHOCThIO B YKpauWHe, BO-BTOPBIX, OPJAEPOM YCTAaHOBJIEHHOTO oOpasia, MopyueHHEeM
HEHTpa 10 TMPENOCTaBIEHUI0 OecIyIaTHOW MPaBOBOM IMOMOIIM WJIM JOTOBOPOM C
MOJI03peBacMbIM, OOBHMHSAEMBIM WJIM JAPYTUM JIMIOM B HHTEpecax I0JI03pPEeBaeMOro,
OOBUHSEMOr0. YCTaHOBJECHHUE KaKHUX-THOO JIOTOJHUTENBHBIX TpeOOBaHUN WM YCIOBUH IS
MOJATBEPKJICHUS NTOJHOMOYMM 3aIlIMTHUKA WU JJI €ro MPUBJIEUEHUS K Y4aCTHUIO B YTOJIOBHOM
MIPOU3BOJACTBE HE JIONYCKaeTcs. be3yClnoBHO, MOJOXHUTEIbHBIM H3MEHEHUEM  SIBISETCS
OecpenmsITCTBEHHBIN JOCTYN aJBOKaTa K CBOEMY MOA3alIMTHOMY. Tak, cOryiacHo 4. 5 cT. 46
VIIK VYkpauHbl, 3alUTHUK HMEET IMpaBO IPHUCYTCTBOBATb BO BPEMs J0ONPOCAa U HHBIX
IpoIecCyaIbHBIX JEHCTBUSAX, KOTOPBIE POBOATCS C y4acTHEM T0J[03pEBAEMOT0, 0OBUHIEMOTO,
0 TIEpPBOTO JOMpOoca I0J03PEBAEMOr0 HMETh C HHUM KOH(HIEHIHAIbHOE CBHUAAaHHE Oe3
paspelieHusi cienoBaTelis, MPOKypopa, CyAa, a Ioclie MEepBOro Jompoca, CBHAaHUA 0e3
OTpaHMYEHUsl KOJMYECTBA U MPOJOJDKUTENBHOCTH. TakKe Cpelud HOBOBBEICHHMM ClleqyeT
OTMETHUTh, 4TO B cOOTBETCTBUHU €O cT. 51 YIIK YkpauHbl 10roBOp € 3alIMTHUKOM I 3aIUThI
MHTEPECOB M0JI03PEBAEMOr0, OOBHHSIEMOTO HMMEET IMpaBO 3aKIIOYUTh KaK OH JIMYHO, TaK U
JIpyrue Jula B €ro MHTepecax C MOCIeIYIOIIMM COTJIacHeM IoJI03peBaeMoro, ooBuHsemoro. B
coorBeTrcTBUM co cT. 47 VIIK VkpauHbl 3allUTHUK [PUIJIAIIaeTCs I0J03PEBAEMBIM,
OOBUHSIEMBIM, TOJCYIUMBIM HIIM OCYXJCHHBIM, MX 3aKOHHBIMH IPEICTABUTEISIMHU, a TAKKe
JOPYTMMHU JIMLAMHU 10 TPOChOe WM C COrJIacusi MoJI03peBaeMOro, 0OBHHIEMOrO, MOACYAUMOrO,
OCYXKJICHHOTO, OJIHAKO B MoJiokeHusx 4. 3 cr. 46 VYIIK VYkpaunsl 3aKkoHOAATEIh YETKO
OTPaHUYMBAET KOJIMYECTBO 3AIMTHUKOB OOBHMHSEMOrO0 MaKCHUMyM 10 msaTH. Ha npaktuke
BCTPEYAIOTCS HEPEAKHUE CITyyaH, KOT/ia IPaBo Ha BHIOOD 3aIMTHHUKA B YTOJIOBHOM IPOU3BOICTBE
OTPaHNYMBAETCSA, IOCKOJIBKY YIOJHOMOYEHHBIE JIMIIA HE JOMYCKAIT K 3allUTe IOPUCTOB,
KOTOpbIE HE MMEIOT OIPEAENICHHBIX JIOKYMEHTOB ISl MPEJOCTABICHUS TaKOM IMOMOIIU, TEM
caMbIM HapylIalOT NpaBO JiMLAa Ha CBOOOAHBIN BBIOOp 3amuMTHUKA. HecMoTps Ha TO, 4TO
EBpomnelickuii cya nmo nmpasam uenoBeka (nanee - ECIIU) moareepansa mpaBo «cleLUanucTa B
o0iacTi mpaBay, KOTOPbIM HE WMEeT aJBOKATCKOTO CBUJIECTEIbCTBA, BCE JK€ BBICTYINATh
3allIUTHUKOM B YTOJIOBHOM Mpolnecce, To nelctByromum YIIK Ykpaunbel 3T0 He 3aKpersieHo.
Hampumep, 24 wos6pst 2011 rona (mo mpunstus nericteyromero YIIK Ykpaunnsr), EBponeiickuii
CyJ 1O TpaBaM 4eJoBeKa 0OHApoaOBall peUIeHHe Mo Jeny «3aropoAHUN MPOTHB Y KpauHBD,
KOTOpPBIM YCTAaHOBJIEHO, YTO HE JONYCK B YrOJOBHOM IIPOLIECCE B KayeCTBE 3alIUTHHUKA
MOJICYIUMOTO «CTelHanucTa B 00JacTl MpaBa», HE UMEIOIIEro aJBOKATCKOTO CBUIETENHCTBA,
SABJISICTCS HApYILICHWEM IIpaBa Ha CHPaBEIJIMBBIN Cyl, MpeaycMoTpeHHoro m.ai. 1 u 3 cr. 6

KonBeHnuu o 3ammure mpas 4yeaoBeka U OCHOBHBIX cB0oOo. [Ipu aTom Cyx oTMeTHI1, 4yTo Takas
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CUTYyallisl HECOBMECTMMA C MPUHIUIIOM IIPaBOBOI ONPEEIEHHOCTH, KOTOpasi, B CBOIO OUYEPE/b,
SIBJIIETCS. COCTAaBHOM IpPHMHILIMIIA BEPXOBEHCTBA IpaB. B Toxe Bpems, 3TOT NPUHLUI JTAHHOU
EBpormneiickoit HHCTUTYIIMU HE MOXKET OBITh peain30BaHHBIM, TOCKONbKY YIIK Ykpauns! mpuHsT
MIOCJIE BBIHECEHHUSI IAHHOIO AKTa M IO HEMY OCYILECTBIIEHA COOTBETCTBYIOIIAS MOJOKUTEIbHAS
skcniepTu3a Benennanckoi komuccueil. Ha npakruky npumenenus nonoxennit KIIK Ykpaunst
1960 rona BepxoBHbiii Cyn Ykpaunsl orpearuposai B cBoeM [loctanoBnenuu ot 7 uronsg 1995
rona Ne 10 «O mnpuMeHEHHWH 3aKOHOJATENhCTBA, OOECIIEUYUBAIOIIETO OOBHHSIEMOMY,
MI0/103pEBAEMOMY, MOJCYAMMOMY IPABO HAa 3aLIUTY» B KOTOPOM Pa3bsSCHUJ, YTO MOJTHOMOYUS
3alIUTHUKAa MOTYT OBITh MOJATBEPIKJIEHBI: JJIS aJBOKATOB, KOTOPHIE 3aHUMAIOTCS aJBOKATCKOM
NeSITeIbHOCTHIO MHANBUAYAIBHO WK B 00BETUHEHUSAX - COOTBETCTBYIOIIUM CBUIETENBCTBOM, a
TaKKe€ OpJEpPOM Ha HaJUM4Me COIJlacusi WM COIJIacus Ha yyacTHe B Jene - OJU3KHX
POJICTBEHHUKOB, OITIEKYHOB, ITOIIEYUTENEH; 3asIBJICHUEM MTOACYIMMOI0 Ha OCYIIECTBIECHUE 3TUMHU
JUIIAMU €T0 3alllUThl, & TAKXKE MOPYUUTEIHLCTBOM U COOTBETCTBYIOIIMMHU JOKYMEHTaMH, KOTOpBIE
SIBJIIIOTCSI OCHOBAHUEM JUIsl ydacTusi HUX B jene. IlockoinbKy 3aKOHOM HE OrpaHHYEHO
KOJIMYECTBO 3aIIUTHUKOB, IO MPUTJIAIIEHNI0 0OBUHAEMOr0, MT0I03PEBAEMOr0, MOICYIUMOTO0, €T0
POJICTBEHHUKOB, 3aKOHHBIX MPEICTaBUTENIeH WU IPYTHUX JIUIl - Ha y4acTHE B Jelie, MOTYT ObITh
JIOTMYIIEHBl HECKOJIBKO 3alIUTHUKOB. VCX0As M3 KOHCTUTYLHMOHHOTO MOJOXEHHS O CB0OOOjE
KaXJI0r0 B BBIOOpE 3aIIUTHUKA CBOMX MPaB, MOCIEIHUI MOT OBITh MPUTJIAIICH MOA03PEBACMBIM,
OOBHUHSIEMBIM U TMOACYAMMBIM, TaK € KaK U €ero 3aKOHHBIMU TPEICTABUTEISIMHU,
POJCTBEHHUKAMHU WJIM MHBIMU JIMLAMHU 1O MOPYYEHHUIO WM MO MPOChOE MOI03peBaeMOro Hiu
oboBunsiemoro (4. 1 cr. 47 KIIK). Onnako, mocne storo [locranosnenus: [IBCY u npunsatus B
2012 romy neiictByromero YIIK VYkpaunsi, BepxoBHbIM cynomM YkpauHbl HEe 00001anach
cyneOHasi mpakTHKa IO MOJHATHIM BOIPOCaM, XOTS Takas HEOOXOJUMOCTb CTOMT Ha IOBECTKE
nus. Ilogo3peBaemblii ¥ OOBHHSIEMBI MOTYT B JII0OOH MOMEHT MPOU3BOACTBA MO Ty
OTKa3aThCsl OT 3aIIUTHUKA. TakoW OTKa3 JOJDKEH OBITh TONBKO M0OpOBONBHBIM (4. 1 cT. 46
VIIK). Bmecre ¢ 3THM, MNpeaoCTaBisis BO3MOXKHOCTH IOJI03PEBAEMOMY M OOBUHIEMOMY
OTKa3aThCsl OT yyacTHs 3aluTHUKA, cT. 52 YIIK ycraHaBauBaeT psi ciydaeB, KOI/Ia OTKa3 ATHX
JUI OT 3alUTHUKA HE MOXET ObITh NPHUHAT, a MUMEHHO: 1) B OTHOLIEHUH JIHI], KOTOpHIE
MOJI03PEBAIOTCS WIIM OOBUHSIIOTCSI B COBEPIIEHUU YTOJIOBHOTO MPECTYIUIEHHs B Bo3pacTe a0 18
JeT, - C MOMEHTa YCTaHOBJIEHUS (paKTa HECOBEPIICHHOJETHS MM BOSHUKHOBEHHS KaKUX-THOO
COMHEHHUH B TOM, YTO JIMIIO SIBJISIETCS COBEPIICHHOJIETHUM; 2) B OTHOIIEHUH JIUL, B OTHOIIEHUHU
KOTOPBIX MPEANOJIaraeTcsl MPUMEHEHUE MPUHYAUTEIBbHBIX MEpP BOCIIUTATEIBHOIO XapaKkTepa, - ¢
MOMEHTa YCTAaHOBJICHMsSI (PakTa HECOBEPLICHHONETUS WM BO3HUKHOBEHHUS KaKHUX-JIMOO

COMHEHUI B TOM, YTO JIMIO ABJISICTCS COBCPHICHHOJICTHUM, 3) B OTHOIIICHHHU JIMI, KOTOPLIC B



CUITY TICHXWYECKUX WU PU3NIECKUX HEJOCTATKOB (HEMBIE, TITyXHe, CJIETbIC U T.11.) HE CTIOCOOHBI
B MOJHOM Mepe pean30BaTh CBOM IPaBa, - C MOMEHTA YCTAHOBJIEHUSI dTUX HEIOCTATKOB; 4) B
OTHOILIEHUH JIML, KOTOPBIE HE BJIAJICIOT SI36IKOM, HA KOTOPOM BEJETCS YTOJIOBHOE MPOU3BOJICTBO,
- C MOMEHTa YCTaHOBJEHHS 3Toro (akra; 5) B OTHOUICHHM JHI, B OTHOLICHHMH KOTOPBIX
MpeAnoaraeTcsi IpUMEHEHNE NPUHYIUTENBHBIX MEp MEAUIIMHCKOrO XapaKTepa WK pPeliaeTcs
BOMPOC 00 WX MPUMEHEHHUH, - C MOMEHTA YCTaHOBJICHHs (DaKTa HAJTWYUS y JIMIA TICUXHYECKOTO
3a00JIeBaHUsl WIN APYTUX CBEJIEHUH, KOTOPHIE BBI3bIBAIOT COMHEHHE B €r0 BMEHIEMOCTH; 6) MO
peaOuIUTallMi yMEpIIETo, - ¢ MOMEHTa BO3HMKHOBEHHUS IpaBa Ha peaOMIIMTAIUIO0 YMEPILETro.
[Ipu sTOM, B 00S3aHHOCTH CJIEIOBATEINS, MPOKYpOpa MPH HATWYMU YKa3aHHBIX OOCTOSITEIBCTB
BMEHEHO 00s3aTelbHOC Ha3HAuUeHHUs aJgBOKaTa, HE 3aBUCHUMO OT  BOJEU3BSBICHUS
MoI03peBaeMoro uiau ooBuHseMoro. B cBoro ouepenp, kak ormeruina T.B. Bapdomnomeepa, Ha
CTaauu JOCYAeOHOTO paccieloBaHUs KBaTU(PHUIIMPOBAHHONW MOMOIIM 3alllUTHUKA TpeOyeT U
cBuerens. OOBIYHO CBUICTENH MOMPAIINBACTCS ClenoBaTelieM OJUH Ha ofuH. M TONbKO Tpu
OJTHOBPEMEHHOM JIONIpOCce JBYX M 0ojee paHee JIONPOILICHHBIX JHUI (paHee B YKpauHe 3TO
MMEHOBAJIOCh OYHOW CTaBKOH), TJIACHOCThH JOMpoca pacimmpsercs. HexkoTopeie ciempoBarenu
JIOTPALLIMBAOT CBUJETENEH B MPUCYTCTBUH ONEPATUBHBIX COTPYAHUKOB, IPYIUX CIIEIOBATENEH,
YTO HaBEpHSKA BpPSJ JIM [eIecooOpa3HO W CO3JaeT MpensTcTBUs B padore. MHorma
MPHUCYTCTBYIOIIME MPEPHIBAIOT JOMPOC C IENBbI0 JOHECTH KaKyK-T100 WH(OPMAIIUIO B MOJB3Y
oOBuHeHHa. Bo Bpems gompocoB cBuzereneil 0e3 MOCTOPOHHUX JIMI[ M3BECTHHI Cllydau
MICUXOJOTHYECKOT0 BO3JEHCTBUS, PE3KUI TOH, CIIEIIKa W JAp. B mpHCYyTCTBUM aJBOKaTa Takoe
BpsiJI U CIEA0BaTelb, IPOKypop Oyayt nomyckats [S]. [logaepkuBast 3Ty HAy4YHYIO MO3UIUIO B
muckyccun, T.M. IlamanoBa CBsI3pIBaE€T Takue OOCTOATEIHCTBA C TEM, YTO B CYAE HEPEIKO
BO3MOJKHO YCIBIIIATh OT CBUJAETENECH MOTHUBBI M3MEHEHUs MMM IMOKAa3aHWW: CIIEOBATENb Cam
Halycajl 4acTh NOKA3aHM, MOJIb3YysACh MaTepUAIaMU JIeIa; CBHUJIETENb MOAMMCAN MPOTOKOJI, HE
YuTasi €ro M3-3a HEBO3MOXHOCTU pa3o0paTh MOYEPK CIIeJIOBATENsl; CBHUJETENb CaM IMOJIucall
MPOTOKOJ JONPOCa, HE BHUKAsE B CYTh HAIMCAaHHOTO, JOBEpsis cieioBarenito u Jip. Brepsoie
MOSIBUBIIMCH B YrOJOBHOM IIPOLIECCE, CBUJETEIh BO3MOXHO €Il€ HE J0 KOHIIA MOHUMAET
3HAYEHHUE CBOUX MOKa3aHUHM U MO3TOMY MOKET MOANKCATh BCE, YTO YTOAHO. Takol CBUAETEINb HE
3HaeT, YTO €ro MOKa3aHWs OILIEHWBAIOTCS Kak HauOoyiee MpaBIMBbBIE, ONHM3KHE K MOMEHTY
COBEpIICHHsI TIPECTYIUICHUs, a MOTOMY JocToBepHble [6]. [lo ee MHeHHIO, HEOOXOIUMOCTH
y4acTHs aJIBOKaTa BO BpeMsl IOTpOca CBUAETENSI 00YCIOBIIeHA HE TOJBKO YCHICHUEM yroJIOBHOU
OTBETCTBEHHOCTH, HO M T€M, YTO €CTh MHOI'O JIPYTMX CUTYyalMil, KOr/Ja MOMOULIb 3alllMTHHUKA
CBUJIETENIO NMpocTo Heobxoauma. [Ipexae Bcero, 3To CBA3aHO € TE€M, YTO Ha CETOIHSALIHUI IE€Hb,

HC IO BHHC CJICAOBATCIIA, NPOKYpOpa CIIOKHUIIACh HCTaTHBHAS IMPaKTUKa AJOIIPOCa B KAa4YCCTBC
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CBUJETENST OYAYIINX MOI03PEBACMbIX U OOBHHSIEMBIX, MOCKOJIBKY Ha MEPBOHAYAIBHOM IJTarle,
0e3 moJTyueHusl JOKA3aTeNbCTB B MOJTHOM O0BEME U MPEIbSBICHUS MMOJAO03PEHUs, AOMPAIINBAThH
Takoe JUI0 B KayecTBE IOAO03peBaeMoro He mno3Bosisiercs. [loaromy Ha mpakTuke, cHayana
nosio3peBaeMblil (0OBHHSIEMBIN) HEOJHOKPATHO AOIPAILIMBAETCS B KaUeCTBE CBUAETENS, a KOraa
coOpaHBl BCE J0Ka3aTelbCTBA M OT HErO0 BCE HEOOXOMUMBIC NTaHHBIC IMOJIYYEHBI, TOTJIA €ro
JOTIPAIIMBAOT KakK TMojo3peBaemoro. Kak cBumeTens, TpakIaHUH O00s3aH TMOJA CTPaXxoM
YJrOJIOBHOM  OTBETCTBEHHOCTHM  paccka3aTb BCIO  H3BECTHYIO  HHpopManuioo.  3areM
JIONTpalIMBaeMblil IMEET MPaBO JaBaTh MOKAa3aHUsS KakK Mojao3peBaeMblid [7]. B cBow ouepens,
NOJJIepKUBasi JTMCKYCCUIO B ATOM HampaBieHuu, A. M. HaGaHEHKO OTMETHJ, YTO MOMOIIb
aJBOKaTa HYXXHAa W CBUACTENIO, KOTOPBIM ObUT OOBHHSEMBIM WM TIOJIO3PEBAEMBIM, U JEIO B
OTHOIIEHUH KOTOPOTO MPEKpalleHO; OOBHHSIEMOMY IO JPYrOMy Jelly, HO BBICTYNAIOIIEMY
CBHJIETEJIEM B Ciydae pazbeIuHeHus naen. IIpu mompoce HECOBEPLIEHHOJIETHETO CBUIECTENS B
BO3pacte 10 14 7ner, a Mo yCMOTpeHHIo cienoBareis u oT 14 go 16 ner, N0MKEeH MpUHUMATh
yuactue u nenaror [8]. B cBsa3u ¢ HamuumeMm ykasaHHOH mpobnems, M.U. IlemkoBckuii
YKa3bIBa€T, YTO pOJIb aJBOKaTa BO BpPEMs JONpPOCAa HE JOJKHA CBOJUTHCA TOJIBKO K €ro
MPUCYTCTBUIO; MOCKOJIbKY TaKOM a/IBOKAT JIOJKEH ObITh HE3aWHTEPECOBAHHBIM JIMIIOM B HCXOJIE
Jiena, HE3aBUCUMBIM, MO3TOMY €MY HY)KHO MO3BOJIMTH 3a/1aBaTh BOIPOCHI, HO C pa3pellIeHUs
cnenoBarens. KoHedHO, aJiBOKAaT CBHJETENS BIpaBe 00KajaoBaTh HEMPaBOMEPHBIC NEHCTBUS
npokypopy [9]. B cBow ouepenp, M.M. CMHpPHOB CUMTAaeT, 4YTO YYacTHE€ aJIBOKaTa Ha
J0Cy1e0HOM CIIEAICTBHUH JIOJKHO MOBBICUTH YPOBEHb HAJIE)KHOCTH B HAX0XK/IEHUU MaTepHUaIbHOU
HCTUHBI OTHOCUTEIBLHO KOHKPETHOTO yrojioBHOTO Aena [10].

BeiBoabl. 13 ananusa nonoxxenuid YIIK Ykpaunsl oTHOCHTENHHO 00€CTI€UEHUS 3alUThI
IIpaB yYaCTHUKOB YTOJIOBHOTO MPOM3BOJICTBA, YCMAaTPUBAETCSA, YTO JNECUCTBUTENIBHO 3AIMTHHUK
ABIISIETCSI ~ €r0  CAMOCTOSITENIbHBIM  y4aCTHUKOM.  OpHako,  cieayer  MOAAepKaTh
T.B BapdonomeeBy B TOM, YTO €ro caMOCTOATEILHOCTh UMEET CBOM T'PAHULIBI WM MPEAETbI,
KOTOPBIE BBITEKAIOT U3 CHEIU(UKN €r0 MPOIECCyaATbHBIX OTHOMIEHUH C TO3alUTHRIM. B cBOeH
JESATEIbHOCTH TO3UIUS 3alIUTHUKA HE BCEr/la 3aBUCUT OT TpeOOBaHUI U >KEITaHMA TTOCTIEIHETO,
OH HE BCeraa JOJDKEH pasfesaTh Ty IMO3UIUI0, KOTOPYK) 3aHHMAET I0JI03PEBAEMBIN,
O0OBHUHSIEMBIH, MOACYIUMBIHN, onpaBaaHHbIi. OH CBOOOJECH B BHIOOPE CPEACTB 3alIMTHI &, ¢. 65].
I'maBHOE, YTOOBI 3TH CpeACTBa OBLUTM 3aKOHHBIMH U BIIOJIHE COOTBETCTBOBAIU XapaKTepy TOU
(GYHKIINHM, KOTOPYIO 3allUTHUK JOJDKEH BBIMONHATH. [l03TOMY, OCYIIECTBIsisA 3allUTy, OH
JOJI’KEH PYKOBOJICTBOBATHCS 3aKOHOM, MCXOJSl M3 YETKO YCTAaHOBJIEHHBIX OOCTOSITENIbCTB, U
3alUIIATh TOJBKO 3aKOHHBIE HMHTEPECHl I0J03PEBAEMOI0, OOBUHSEMOTr0, MOJCYAUMOTO,

OnmpaBAaHHOI'0, YAOBJIICTBOPATH TOJIBKO TC HX TpCGOBaHI/ISI, KOTOPLIC HC MPOTUBOPCHUAT 3aKOHY.
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VYuyacTue 3allUTHMKA B YIOJIOBHOM IIPOM3BOJCTBE SIBJISIETCS BAKHOM TapaHTHEH IIpaB U
3aKOHHBIX MHTEPECOB JIUIl, KOTOPBIX OH YIOJHOMOYEH 3allUIIaTh U KOTOPBIM MPEAOCTABIISET
IOPUAMYECKYI0 TOMOIb, a TakXKe SBISIETCI HEOOXOAUMBIM  YCJIOBHEM pealu3aluu
KOHCTUTYIIMOHHOTO IPUHIUIIA COCTA3ATEJIBHOCTH CTOPOH W BEPXOBEHCTBa IpaBa. HoBemsl
neiictByromero YIIK Ykpauns! ocinabuin HanpspkeHHOCTh B AMCKYCCHU IO BOIPOCAM, KTO XKe
JOJKEH 00ecleynBaTh NPAaBOBYIO IIOMOINL B YrOJOBHOM IMIPOILECCE W 3aKOHOAATEIHHO
3aKpeNWIM TOJOKEHHE, 4YTO €€ MPEJOCTaBIsieT HWMEHHO 3alllUTHHUK, OH JK€ aJBOKarT.
[IpencraBuTeneM B yrOJOBHOM IPOM3BOJCTBE TaKK€ 3aKpEIUICHO 3alllMTHUKA-aJBOKATA,
KaQX/JIbI 110 OTACIbHOMY 3HAUEHHIO U3 HUX, UMEET Pa3JIMUHbIN MPABOBOM CTATYC, YTO MPUBOJIUAT
K TEPMUHOJOTHYECKON JABY3HAYHOCTH TOJKOBAHMUSI HSTHX TMOHATUH. MBI cuuTaeM, dYTO
HeoOxoaumo BHecTu nonojHeHus B YIIK YkpauHbl u 3akpenuTh, 4TO 3alIUTHUK M aJBOKAT
ABJISIFOTCS  CAMOCTOSITENIbHBIMM  yYACTHUKAMHM YTOJIOBHOTO IIpOIECCa C CaMOCTOSTEIbHBIMU
3aa4amMu, QYHKIUSIMEA ¥ TTIOTHOMOYHSIMH, KOTOPBIE BBITEKAIOT U3 UX MPOIECCYATHHOTO CTaTyca.
3alUTHUK CaMOCTOSTENILHO (OPMUPYET TMO3HIHIO 10 Peaau3allid U 00eCIIeUeHUI0 MPaBOBOM
MOMOIIN B yrOJIOBHOM IPOU3BOJCTBE, N30MpaeT cpeAcTBa, GOpMbl U METOABI €€ peaan3aluu,
OTCTaumBaeT IpaBa, CBOOOJbI U 3aKOHHBIE JINYHbIE MHTEPEChl YUaCTHUKA (KJIMEHTA) YTOJIOBHOTO
MPOU3BOJICTBA. YKa3aHHAs CaMOCTOSATENbHOCTh UMEET OTHOCUTEIBHBIN XapakTep, TaK KakK 3aKOH
3ampellaeT 3allMTHUKY U MPEACTABUTENI0 TMOJIb30BAaThCA IMPOIECCYyabHBIMU  MPAaBAMH,
peanu3anys KOTOPBIX OCYIIECTBISETCS HEMOCPEICTBEHHO JHUIOM, KOTOPOE OH 3aIIUIIACT WIH
npeacransier (4. 4 c¢r. 46 u 4. 4 cr. 58 VIIK VYkpaiau). B YIIK Vkpaunsl 3akoHomareneM B
MOHSITUE «IIPUBJICYECHUE 3AIIUTHUKA» BKJIIOYEHO J[Ba MPOTHUBOIOJIOXKHBIX IO COJEPKAHUIO U
CYIIIECTBY TOHSATHS, KOTOPBIE OMPEICISIOT 00ecledeHre MpaB Mo103PeBaeMOro, OOBUHSIEMOTO
Ha 3alllUTy 3al[UTHUKOM-aJBOKATOM U B CBOIO OYe€peab IMpolleccyalbHble 00sS3aHHOCTU
cleaoBaTens, MPOKypopa, CIEACTBEHHOIO CYAbU WM CyAa MO 3THUM Bompocam. B 4. 2 cr. 53
VIIK Vkpaunbl 3aKOHOJATENb HCHOJB3YET MOHATHS «IIPUIJIAICHUE 3allUTHUKA», CIydyahd W
MOPSIOK KOTOPOTO HE PErJaMeHTHPOBAHO BOoOIEe. B CBs3M ¢ yka3aHHBIM HaMHU TMPEAaraercs
BHECTU U3MEHEHUs U JonoiaHeHus B 4.1 cr. 48 YIIK YkpauHbl OTHOCUTENBHO BBEACHUS TOHSATHUS
«TIpUTJIAIICHHUE 3alIUTHUKA», KOTOPOE JTOJIKHO OCYIIECTBIIATHCS M0103PEBAEMBIM, OOBHHSIEMBIM,
UX 3aKOHHBIMHM TPEICTaBUTENSMHU, a TaKKe JAPYTUMHU JIMLAMHU 10 MPUTJIAIIEHUIO0 WA Mpochhe
100 MO COTTIACHIO MOA03PEBAEMOr0, OOBUHIEMOTO ISl Y9aCTHsl B YTOJIOBHOM IPOU3BOJICTBE, a
B 4. 2 cr. 48 VIIK VYkpauHbl HEOOXOIMMO BBECTH IMOHSTHE «IIPUBICUYCHUE 3AIIUTHUKAY,
MIOCKOJIBKY IIPH 3TOM CJI10BATEIb, IPOKYPOP BBIHOCAT MIOCTAHOBJIEHUE, a CJIEICTBEHHBIN CY/bs U
CyJ BBIHOCAT ompenaeiieHue. Hamm mpenyaraercs Takxke 3aKOHOAATENbHO 3akpenuTh B YIIK

YKpaI/IHBI IIOJIOXCHUE O TOM, YTO HC AOJXKHO OBITE OrpaHUYCHHBIM KOJIMYCCTBO 3AlIUTHUKOB-
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aJBOKAaTOB B CYI[CGHOM 3aCCaaHun a0 IIATH. Bwmecte ¢ TEM, NOAHATLIC B CTATHC BOIPOCHI
noaJIC)KaT JOMOJIHUTCIIbHOMY U3YUCHUTIO WJIIKM HAYYHOMY HCCICAOBAHHUIO.
CnuCcoK MCI0JIb30BAHHOM JINTEPATYPHI:

OCHOBHI IPUHIUIIH, III0 CTOCYIOThCs podi ropucTiB: [Ipuiinsarti Bocbmum Konrpecom OOH

3 TIOTIEPE/HKEHHS 3JIOYMHHOCTI 1 TIOBOKEHHAM 3 TpaBonopymHukamu, ['aBana, 27 ceprias — 7
BepecHs 1990 p. [Enexkrponnmii pecypc]. — Pexxum nocrymy: http:// www.crime.vl.ru/ index.
php?p=1313&more=1&c=1&tb=1&pb.

1. MbKIyHapOAHUH TAKT MPO TPOMAISHCHKI Ta MOJITHUYHI mpaBa or 16.12.1966 poky. —
[Enextponnuii pecypc]. — Pexxum mocrymy : http://zakon4.rada.gov.ua/laws/show/995 043

2. Stmosuu FO.II. Yronosusrii nporece Yipanus: / FO.II. STaoBuy. X. : YHUBEPCHUTET BHYTPEHHUX
e, 1997.- 252 c.

3. Kpuminanehwuii nporec Ykpainu / 3a pen.. FO.M. I'pomieBoro, B.M. Xotenus. X.: IIpaso, 2000.
—496 c.

4. 10. Bapdonomeesa T.B. Cy0’extu Hamanus npaBoBoi gomomord. K.:Ia FOpe. 2005.320 c.
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