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OBMAH (LLIAXPAMCTBO) AK HIACTABA BH3HAHHSA
[MPABOYHMHY HEAIMCHHUM

Jlo cborojHI y HaIliOHAJBHIM IHMBUTICTHYHIN JOKTPHHI HEMae
€IMHOI JOyMKHM INOJO IHpaBoBoi Kimacugikamii Bajg Bomi  Ta
BOJICBHUSBJICHHS TIPH 3JiHICHEHHI MPaBOYMHIB. BiAmoBigHO BiACyTHIH i
€O0uHull nioxi0 MO0 PO3yMiHHS OOMaHy (IIaxpaicTBa) SK ITiJCTABH
BH3HAHHS IPaBOYHHY HEIIHCHUM. Y IBOTO € JAEKiJbKa MepeTyMOB:

[To-nepme, mpobnemartuka mraxpaicTBa (oOMaHy) B JOCTaTHIH
Mipi nmocmimkeHa B poborax I'. JIxex bomonpto (G. Jack Bologna),
PoGepr Ix. Jluagkeuct (Robert J. Lindquist), Aapon [Ix. CunrieTon
(Aaron J. Singleton), Tommu Y. Cunrneron (Tommie W. Singleton) [1],
Hunee JlaBpon (Didier Lavion) [2] Ta iH., ame Ti 3aKoHOIABYE
CIPUHHATTS Ta CYHOBE CYIPOBOKEHHS IS YKpaiHu, motpedye OLIbIr
yiTkoi aeramizamii 0coO0JIMBO B yMOBax pekoaudikaiii HUBUIEHOTO
3aKOHO/IaBCTBA.

[o-mpyre, o6maH (waxpalicTBO) HAWOUIBII  I'PYHTOBHO
pO3TisiaBcs ~ HM3KOK  aBTOpPiB 3 KPUMIHAJIBHOTO  Mpasa.
I. M. CanimonoBoro [3], II. M. Koeanenko [4], 1O.JI. lynsak [5],
O. B. KpaBuenko [6] BUKIIOUHO Yepe3 MPU3MY 3JI0UHHY.

[o-TpeTe, aBTOPH UUBLIFHO-TIPABOBOI CIPSIMOBAHOCTI, Cepen
skux 1. B. JlaBunoBa, B po06oti «HemificHICTh MpaBOYMHIB, YKIaJACHUX
BHACJIIIOK TIOMHJIKH Ta OOMaHy» JIHIIUIa CYTIepEeUSIHBOTO BUCHOBKY TPO
BU3HAUCHHS OOMaHy K «kBaiikoBanoi momunkm» [7]; B. 1. Kpar y
crarTi «HemificHICTh NpaBOYMHIB, YUYMHEHUX IIiJ BIUIMBOM OOMaHYy»
MIOMHJIKOBO BBaXKa€, IO TUIbKK 0C00a, sIKka BUMHHJIA MPABOYHH, MOXKE
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CTaBUTH IIiJl CyMHIB HeTpaBWIbHE (opMyBaHHsS BiacHoi Boii [8].
@DakTHYHO B HAYKOBIH JITEpaTypi BiAMIYa€ThCS HEMOCTIIOBHUMN ITiIXi]T
JI0O PO3YMIHHSI CYTHOCTI OOMaHy (InaxpaiCTBa) K MiJACTaBU BU3HAHHS
MPaBOYMHY HEJiHCHUM.

[lo-uetBepTe, B CyHOBill mpakTUii YKpaiHH CIpaBH MO
BH3HAHHS INPAaBOYMHIB HEJIIHCHUMH 1, 30KpeMa, CIIOPH NPO BU3HAHHS
HEJIMCHUMU TIPaBOYMHIB, SIKI BUMHEHI ITiJ] BIUIMBOM IOMHIIKH, OOMaHy
(mmaxpaiicTBa), € pPO3MOBCIO/PKEHUM sBHIIEM. Ha MOMEHT HamuMcaHHS
Te3 €AMHUM Jep>KaBHUM peecTp CylOBHX pillleHb MICTUTh B co0i 4973
PIIICHHS 3 03HAYEHOT KaTeropii crpas.

Ho-m’site, KpuminampHumid Komekc YKpaiHu craTtamMu 192
«3anojissHHsT MalHOBOI INKOAM NUIAXOM OOMaHy a0o0 3JIOBKHBaHHS
noBiporo», 190 «lllaxpaiicTBo» HpsSMO KOHKYpPY€E 3 HOPMaMH JIiF0UOTO
OK  Vkpainm Ta TNOTOYHUM  3aKOHOJABCTBOM,  IOPOKYIOUHU
HEJIOCKOHAJIICTh MTPAaBO3aCTOCYBaHHS.

TakuM 4YHHOM 1O CHOTOJHI HE 3MEHIIYETHCS HAYKOBHUMA
MOTEHIIAT JOCTIKEHHS MPOo0OJieM HEIIHNCHUX MPABOYUHIB SIKI BYMHEHO
ITi]] BILTABOM TTOMHJIKH, 0OMaHy (IIaxpaicTBa) 30KpemMa.

3 y3araqpHEHHS MO3MII HAYKOBIB Ta CYJ0BOI MPAKTHKH III0JI0
HaBMHCHOTO BBEJICHHS OCOOM B OMaHY CTOCOBHO ICTOTHHUX YMOB
MIPaBOYKHY, HACHIJIKOM SIKOTO OJIHA 31 CTOPiH yKJIaJa€ HEBUTITHUHA 1is
ceOe JOTOBip, BUILIMBAE, IO TAKUA HEHIWCHUN MPaBOYHH IMEHYIOTHCS
«BUYMHEHHUM IIiJ BIDIMBOM oOMaHy». OOMaH, Iie 3aBXKAU IPOTUIIPABHI
BUMHKK (i), SKi MalOTh HAa METI CTBOPUTH XHOHE CHPUUHATTS

IificHOCT, 3yYMOBJICHE HEIPaBUIbHUM, BUKPUBJIEHUM it
BioOpakeHHAM. TpaauniiiHo oOMaH KiIacu(piKyOTh Y JBOX HACTYIHHUX
tdhopmax:

1)y dopmi akTUBHUX Jid — II¢ BHIIAJKH, KOJH KOHTPAreHTOM
CTBEPIUKYIOTBCS HENpaBAWBI (AaKTH PO MPaBOYUH, HOTO EIEMEHTH
(mpaBOBMII  peXWM, XapakTep, NpeAMET, CTOPOHH IPABOYNHY);
3arepevyrThCs HEJIONMIKK; BKA3YIOThCS MepeOiIbIICHHS; 31HCHIOIOThCS
migpooku 1 1. 1. Tak, y cipasi Ne 668/13508/14-11 1 moniOHUX 10 He,
CyJ HIWIIOB BUCHOBKY, IO HEMPABAWBE ITOBITOMICHHS 0aThKaMH, SIKi €
OMHOYACHO 3aKOHHHMH TPEJCTABHUKAMH  HEMOBHONITHBOI  abo
MaJIOJITHROI 0COOM, TPO BIJICYTHICTH TNpaB IUTHHA HAa MaiHO, IO
MePeacThcsl B IMOTEKY, HE MOXE OyTH MiJICTABOIO JUIS BHU3HAHHA
IMOTEKH HEMIMCHOIO 3a I030BOM OaTbKiB, SKI 3JI0BKHMBAIHd CBOIMU
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MpaBaMH 3aKOHHUX IPEJICTABHHUKIB JUTHHHU, 2 MOKE CIIPUYHMHHUTH 1HIII
HACNIJIKW, Tepel0adeHHi 3aKOHOJABCTBOM, SKi  3aCTOCOBYHOTHCS
OpraHaMM ONIKM Ta MIKIyBaHHA. Sk BXKe 3a3Hadalock, oOMaH B
aKTHBHIN (hopMi MexXye 3 BIIIOBIAHUM 3J0YMHOM, TOMy BepxoBHmii
Cyn VYkpainm BKka3aB, Kolu cCiyxkOoBa ocoba Mae yMuceld Ha
3aBOJIOJIHHS 9yKHM MAiHOM IUISIXOM OOMaHy 1 JUIsl IbOTO BUHHSIE ii,
SIK1 32 30BHIIIHIM TPOSIBOM JIUIIIE CXOXI JIO THX, IO HAJIEXKATh JIO KOJa
i cimy>kOOBHX IOBHOBaXXCHb, a JUI1 IEPEKOHAHHS MOTEPHIIUX ¥y
JIOCTOBIpHOCTI 0OMaHy BHHOCUTH 3aBiJOMO HempaBIuBi (Taki, mo He
MOPOJIKYIOTH JKOJHUX MPABOBUX HACIHIJIKIB) JOKYMEHTH, TO TakKi Jii cami
o co0i, He3BaXKAIOYHU Ha X CXOXKICTP i3 MPOTUIIPABHUM BUKOPHCTAHHSIM
CIIy>k0OBHX ITOBHOBa)KCHB, HE YTBOPIOIOTH 3JI0UMHY B chepi ciryk00BOi
nisutbHOCTI (mmoctaHoBa Ne 5-28kcl3 Bim 05.09.2013 poky), ane, Ha
HaIly yMKY, € HiJICTaBOIO JUIS IIUBIIHHO-IIPAaBOBHUX HACIIi/IKiB;

2)y ¢opMmi HmacUBHUX HAilf — L€ BHUMNAAKH, KOIH KOHTPAreHT
HaBMHCHO HE CIOBIIIA€E MPO JiCHI GakTH, IKi HOMY BiJIOMi: HEHaaHHS
MOBHOI JOKYMEHTAllii; MPUXOBaHHsS iH(pOPMAIlil, 3aMOBUYBaHHS PO
ICTOTHI YMOBH mpaBounHy. Tak, y crpai Ne 6-7184cB08 mo3uBaveM Ta
BigmoBiZauaMu OyB YKJIaJCHHMH Ta HOTApiaJbHO ITOCBIMUYEHHWH IOTOBIp
kyniBii-npogaxy 70/100 dwactun OyxiBens aBrobasu. Bimmosimadi
HaBMHUCHO  3aMOBYYBaJH  HasBHICTb  OOCTaBWH, IO MOXYTb
MEPEIIKOAUTH BUNHEHHIO TPABOYNHY, & CaMe BIJICYTHICTh Y HUX HaMipy
CIUTaYyBaTH 3a MNpuAOaHHA MaiHa. YHACHiJOK i BIAMOBIAaYiB
M03WBaY HABMHCHO OyB BBEICHUI B OMaHy IOJ0 BapTOCTI MaifHa, Ky
MaJM HaMip CIUIATUTH 3a HOro MpuI0aHHS BiJIIOBiJaYi, 3aMOBUYIOUH
iCHyBaHHsI 0OCTaBHH, SIKi MOTJIM TIEPEIIKOUTH BYMHEHHIO IPABOYUHY 3
6oky nosuBava. B iHmomy mpuknani y cmpasi Ne 299/1505/16-u cyn
KacaliiHoi 1HCTaHIl1 MOTOAMBCS 3 BUCHOBKAaMM CYIIB PO HasBHICTh
MPaBOBHUX IIJCTaB IS BU3HAHHA HENIHCHUM KpPEAUTHOTO IOTOBOPY,
OCKUIBKH Ha TIOPYIICHHS MOJIOKeHb 3akoHy Ykpainu «IIpo 3aXucT mpan
CIIOXXMBAUiB» y MifAX BiAmoBimaua (0aHKy) HAsBHHM yMHCEIN, SKUH
HOJISIra€ B 3aMOBUYBAHHI peanbHOI I(iHM HPONOHOBAHOI (hiHAHCOBOI
MOCITYTH, 30KpeMa, (POPMYBAHHS BOJI MO3WYAIbHUKA IOIO YKIAICHHS
CHIPHOTO MPaBOYHMHY BiIOYBaJOCh I BIUIMBOM iH(opMaIlli, ska He
BIMIOBia)la  JTIMCHOCTI, BHKOHAHHS CIIPHOTO IPaBOYHMHY OYJIO
HampaBJIeHO Ha OTPHMaHHS KPEIUTOPOM IMPHXOBAHOTO TPHUOYTKY Ta
BHHUKHEHHS HeTlepe10aueHuX BTpaT y OOpKHHKA.
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O0’enHy€e Ii HEAIMCHI TPAaBOYMHH — MPOTHIPABHUHA MPSAMUMA
Hamip KOHTpareHTa abo TpeTix ocid, sKi Jil0Th B iHTepecax
KOHTpareHTa, Ha BBEJIEHHS CTOPOHU MPaBOYMHY B OMaHy. 3a TyMKOIO
OLIBIIOCTI HAYKOBIB, OOMaH MOXE CTOCYBaTHCS HE TINbKHU iCTOTHUX
YMOB TMpaBOYHMHY, aj¢ W 3HAXOJUTHCA 33 MEXaMH ICTOTHHUX YMOB
MIPaBOYMHY Ta CTOCYBATUCS MOTHBIB 200 MeTH mpaBouuHy [9, c. 305].

BucnHoBku:

1) HeoOXigHO UITKO pPO3MEXOBYBAaTH IIOMHMJIKY Ta 0OMaH
(maxpaiicTBO) SIK MiACTaBM [Js BU3HAHHS MPABOYMHIB HEIIHCHHUM,
OCKIJIBKM O0OMaH — IIe 3aBXKAM PE3yJNbTaT HaBMHUCHHUX A onHiei 3i
CTOPIH;

2) 3ampoINOHOBAaHO, IO OOMaH MOXKE TOJISIraTH, K B aKTHBHHUX
JISIX CTOPOHM TMPAaBOYHMHY TaK 1 B y MACHUBHHUX JisIX HEAOOPOCOBICHOI
CTOPOHHU TIPaBOYMHY, IO YTPUMYETHCS BiX Aid, SKi BiH MOBHHEH OyB
3po0OuTH.
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