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HOHATHUE NCKA
KAK YHUBEPCAJIBHOT'O UHCTPYMEHTA
SAHIUTHBI I'PAJKJAHCKUX ITPAB

Cgeriana I1VJIb,
acTiMpaHT Kagenpbl rpakIaHCKOTO TpaBa U rporiecca
XapbKOBCKOTO HAIIMOHATBHOTO YHUBEPCUTETA BHYTPECHHUX JIETT

Summary

On the basis of the doctrinal sources in the article the approaches to the definition
of the claim as a universal instrument for the protection of civil rights. The analysis of
different definitions of the concept of action brings to the conclusion that the definition of
the claim as the claimant’s appeal to the court for the consideration and resolution of the
substantive dispute with the defendant on the protection of the violated subjective right
or a legally protected interest. Particular attention is paid to the selection of elements
of the claim, which has not only theoretical but also practical importance. The latter is
due to the fact that elements of the individuate claim, allow to distinguish it from other,
similar lawsuits, claims or establish an identity. It is argued that the separation of the
elements of the claim is necessary to exercise control over the implementation of the
court by the plaintiff of his procedural right to change the claim, as well as to determine
the scope of the trial, the boundaries of the judicial activity.

Key words: claim form of protection rights, claim, elements of the claim, subject of
the claim, ground of claim, content of claim.

AHHOTAIMSA

Ha ocHOBe aHa/IM3a TOKTPUHAIBHBIX ICTOYHUKOB B CTAThe PACKPBIBAIOTCS MOIXOBI
K OIPE/ICICHUIO MOHITUS MCKa KaK YHUBEPCAIIbHOIO MHCTPYMEHTA 3alllUThl TPaxIaH-
ckux npaB. [IpoBeieHHBIN aHANN3 PAa3IMYHBIX ONPEICICHII OHITHS HCKa TTOIBOANT K
BBIBOJTY O HCOOXOMMOCTH OIIPEICIICHUS NCKA KaK 00PAICHUS HCTIA K CYy C IPOChOO0it
0 PaCCMOTPEHHH U Pa3pelIeHUH MaTepUalibHO-IPABOBOIO CIIOPa C OTBETYMKOM O 3aIl[H-
T€ HapYIIEHHOTO CyOBEeKTHBHOTO TpaBa MM OXpaHsIeMOoro 3akoHOM HHTepeca. Ocoboe
BHHMAaHHE yIEJICHO MPOOJIeMEe BBICICHUS IIEMEHTOB HCKa, UMEIOIICH HE TOJIBKO TEO-
perudeckoe, HO U OOJIBIIOE MPAaKTHUECKoe 3HaueHue. [locnenHee CBsI3aHO ¢ TeM, YTO
2JIEMEHTH! MHIUBHYAIN3UPYIOT HCK, TIO3BOJISIIOT OTTPAHNYUTH €T0 OT WHBIX, CXOIHBIX,
HCKOB WJIM YCTAHOBHUTH TOKIECTBO MICKOB. Y TBEPXKIAETCS, YTO BBIACICHHUE DIIEMEHTOB
HCKa HEOOXOIUMO ISl OCYIIECTBICHHs CyIOM KOHTpOJISI HaJ[ peaiu3anyell UCTIOM
CBOETO IPOIIECCYaNTbHOTO MIpaBa HAa M3MEHEHUE MCKa, a TaKKe MO3BOJISIET ONPEICTIHTh
npeesbl CyneOHOro pa3dupaTenbeTBa, IPAHUIIBI CYIeOHOM AEATEIHHOCTH.

KiroueBbie cjioBa: nckoBas (hopma 3aIliuThl IIpaBa, UCK, IIEMEHTBI UCKa, IPEMET
HCKa, OCHOBaHME MCKa, COJepIKaHMe MCKa.

ocra”HoBKa mpodiemsl. Crioco-

OOB pa3pelIeHHs] CIOPOB MEKIY
IpaKJaHaMH ¥ TPUHYKICHHUSA MX K UCIIOJ-
HEHHIO 00513aHHOCTEH CyIIECTBYET HECKOIb-
k0. CaMblil IPOCTOM M €CTECTBEHHBIN — 3TO
CaMOCTOSITENIBHOE ~ OCYIIECTBICHHE CBOMX
TpaB, 4TO U MPOUCXOAMIO C MOMEHTa 0CO3-
HaHMs MX 4enoBekoM. Ilo mepe pasBuTumst
TOCYIapCTBEHHOM BIACTH TOJOOHBIH CIIOCO0
TIOCTETICHHO COIIIEeN Ha HET, TaK KaK B pas-
BUTOM TOCYZIAPCTBE OH MOYKET OBITH TEPIINM
TOJIEKO B BUJIC UCKITFOUCHHS — B CITydae, eCIIi
HE COINpPOBOXKJACTCS 3alperIeHHBIMU 3aKO-
HOM JICHCTBUSIMHU.

CyTs ipyTOTO CII0c00a COCTOUT B TOM,
YTOObI CrIOpsAIINE U30pali 110 B3aUMHOMY
COIVIACHIO TTIOCTOPOHHEE JIMIIO, KOTOPOMY
OHH 00a JI0BEPSIOT, U TONPOCUIIN €T0 pe-
LIATb, KTO U3 HUX NpaB, 0053ysACh MOTYH-
HUTBCS €r0 PELICHHUIO.

B 3TOM ci1y4ae mocTopoHHEE JIUIO Ha-
3bIBACTCsA TpeTeﬁCKHM CyaoM, KOTOpBIﬁ,
BIIPOYEM, NPUMCEHUM JaJIEKO HE BCCrna,
IIOCKOJIbKY, BO-IICPBBIX, MNPEAIojgaract
Ha4YKre 000HOTO COTIACHS CITOPSIIINX
U TOTOBHOCTb IOAYUHATHCS PCIICHUIO
U30paHHOTO CYIbH, & BO-BTOPbIX, HHOTA
MEX/Ly rpa’klaHaMHi HUKaKOTO CIIOPa HET:
00e 3aMHTEepeCOBaHHbIC CTOPOHbBI OJMHA-
KOBO MOHMMAIOT 3aKOH M JIeNIal0T U3 Hero
OJITMHAKOBBIC BBIBOJBI, HO CTOpPOHA, 00s-
3aHHAsI UCIIOJIHUTH KaKoe-1u00 NeicTBUE
B TMOJIb3y APYTOH CTOPOHBI, YKIOHSETCS
OT 9TOT0, BOBCE HE OTpHLAst CYIECTBOBA-
HHS CBOCH 0OS3aHHOCTH.

Tpersum cmocob sBisieTcst oOparie-
HHUE K IOMOIIU TOCYIapCTBEHHOH BIa-
CTH, KOTOpas 001azaeT IOCTaTOYHBIMH
CpeICTBaMHU IJIsl TOTO, YTOOBI MPEOo-
JICTh YHOPCTBO OTACJIIBHOI'O TI'paXJAaHU-
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Ha U OPUHYIUTH €r0 K IOBUHOBEHUIO. B
cllydae, KOTJla 4acTHOE JHIO oOpamiaer-
Csl K TOCYHapCTBY 3a COINCHCTBHEM IpH
OCYIIECTBICHHH CBOHMX IIPaB, TocCymap-
CTBCHHAsl BIACTb JODKHA IIPOBEPHUTH
IIPaBOMEPHOCTh TPEOOBAHMS MPOCHUTEIS
U OCYIIECTBHUTH €T0, €CIIH OHO OKaXeTCs

IIPABOMEPHBIM.
Jnst Toro 4to0bl MPOBEPHUTH NPABO-
MEpHOCTb TpeOOBaHHs TpaxJaHWHA,

HEOOXOAMMO YCTaHOBUTH (haKTHUECKHE
00CTOATENILCTBA JIeJ1Aa, OTBICKAaTh MOJ-
XOJSILIIE€ HOPMbI M UCTOJIKOBATh MX, YTO
SIBJISIETCS TOBOJIBHO CJIOMKHBIM.

ITosTOMy COBpeMeHHasi IpaKTHKA
MIPOBEPKH MPABOMEPHOCTH IPEIbsBIsE-
MBIX TpaXJaHaMH JIpyT K Ipyry TpeOoBa-
HUH TIOpyYaeTcsl ClenHaIbHBIM OpraHaM
BJIACTH, KOTOPHIE UMEHYIOTCSI I'pa)IaH-
CKHMU CyIaMH, a UX JesITeTbHOCTH Ipe-
roJlaraeT HaJIM4ne OTPENEICHHBIX (OpM
W TpaBWi, 00pasyIoMMX TpaXkIaHCKHUI
porecc.

Bropas 3amaua — 3amaua Qakruue-
CKOT'0 OCYIIECTBIICHHS IIpaBa — CBOAUTCSA
K NpUMEHEHHIO JeHCTBUM, coBepllae-
MBIX C LIEJIBI0 OCYIIECTBICHHS MPU3HAH-
HBIX CyZOM IPaBOMEPHBIMH TPeOOBaHMI
rpaxnaad. [lomoOHble gelicTBUs 00Opa-
3yIOT MPOM3BOJCTBO 10 HCIOJIHEHHIO
CylneOHBIX pELIeHUil, WM MCIOJHU-
TenbHbIN mponecc. Ilpu sTom B obmem
CIy4ae MCKOBOE MPOHM3BOACTBO JIOKHO
MPEIIECTBOBATh HCIIONHUTEIEHOMY |
CITY>KUTh JJIsI HETO OCHOBOA.

3HaYNT, TPaBO Ha CyAEOHYIO 3aIIUTY
SIBISICTCSL OJJHAM W3 BaXKHEHIIMX Mpas,
MPUHAUISKAIINX ~ 3aHHTEPECOBAHHOMY
nuny. [Ipy 5TOM UCK SBIISIETCST OTHUM W3
HamboJiee CIOKHBIX WHCTUTYTOB M OC-
HOBHBIM IPOILIECCYAJIbHBIM  CPEICTBOM
3aIIUTHl HAPYILIEHHOTO HJIM OCIIOPEHHO-
ro npasa. OTIMYHUTEIBHBIMUH 4YEpTaAMH
HCKOBOT'O TPOU3BOACTBA SIBISETCS HAM-
YHe Cropa O MpaBe U CHOPSLIUX CTOPOH,
MEKIY KOTOPBIMHU BEACTCS CIIOP O MpaBe.

AKTyaJbHOCTh TeMbl. Hecmorps
Ha TO, YTO HCIIOJB30BAaHUE IOHATHA
HCKa PACIpPOCTPAHEHO OYEHb IIHPOKO,
3aKOHO/ATEILCTBO HE COAEPIKUT COOT-
BETCTBYyIOIIEro ompeneneHus. Heomno-
3HAYHOCTb, Upe3MepHasi 3allyTaHHOCTH B
OTIPE/ICTICHNN TIOHSTHSI «HCK» BBI3BIBAIOT
MECCUMU3M BO B3IVIsIaX Ha MpolieMy
HCKa, OTCYTCTBUE YETKOW M SICHOH Tep-
CHEKTUBBI ee pa3pemienus. [locinenuee, B
CBOIO ouepesib, 00yClIaBIUBACT AKTyallb-
HOCTh HCCJICZIOBAHUS YKA3aHHOW IIpo-
OeMaTHKH.

B Hayke TrpaxnmaHckoro mpouec-
CyaJbHOTO IIpaBa IOHATHE HCKa Kak
YHUBEPCAIBHOTO HHCTPYMEHTA 3alld-
THl TPaXKJAHCKUX TIIpaB ONPEAEISUIOCH
M. T'ypsuuem [1, c. 64-83], A. Hobpo-
BonmbcKuM [2, c. 16-31], A. Kuneiinma-
HOM [3, c. 147-168], B. Kpoiitopom
[4,c.140-151],T. Ocokunotii [5, ¢. 22-26;
6, c. 63-109], M. TpeymHUKOBEIM
[7, c. 220-241] u 1pyruMu yYEHBIMH.

Wrak, mneabw craTtbm sBIAETCS
oIpejieNieHne MOHITHE HCKa KaK yYHUBEp-
CaJbHOTO MHCTPYMEHTA 3alUThI I'pax-
JTAaHCKUX IpPaB.

M3i0:xeHNe 0CHOBHOIO MaTepHaJia
ucciaenoBanus. Yto kacaercs HeoOXo-
JUMOCTH HCKOBOTO IPOHM3BOACTBA KakK
TakoBOro, To emie B Hagaime XX Beka E.
BacbkoBckuii 3ameualn, 4yTo IEpBOHA-
YaJbHO TPaKJAHCKHE IIpaBa OCYIIECT-
BIISUTUCH UX OOJIQaTeNIIMU ITyTeM CaMo-
MTOMOIIH, ¥ TOJBKO TOT/IA, KOTAa MPOTHB-
Hasi CTOPOHA OKa3bIBajia CONMPOTHBIICHHE
WM OTpHIIaja MpaBo, K OCYIIECTBICHHIO
KOTOPOTO JI€JaJIUCh IONBITKH, MPOTHB-
HHUKH 00paIlajguch K TPETEHCKOMY WIH
TOCyAapCTBEHHOMY CYJy.

IIposiBrsironeecss B TakoM HOpsiKe
pasjituue MEXIy OuYeBHJIHBIMM, Oec-
CIIOPHBIMH TPEOOBAHUSIMU M COMHUTEIb-
HBIMU, CIIOPHBIMH COXPAHHJIO CBOE 3Ha-
YEHHE MO HACTOSIIEE BPEMsI.

W temepr B 3amagHOEBPONEHCKHUX
MPOIECCYaIbHBIX CHCTEMax TIpaxkJaH-
CKO-TIPaBOBBIC TPEOOBaHMS, OCHOBAHHEIC
Ha OECCIOpHBIX JOKYMEHTaX, HMEHHO
Ha aKTax, COBEPIICHHBIX IPH YYaCTHH
HOTAapHyCOB HJIM CYIOB, OCYIIECTBII-
I0TCA  TPUHYAWUTEIbHBIM IyTeM, 0e3
Npe/IBapUTEIbHON CyneOHON ITPOBEPKH,
KOTOpasl NMPOU3BOAUTCS TOJIBKO B TOM
cllydae, KOraa MPOTHBHUK 3asBUT CIIOP B
00111eM MCKOBOM IOPS/IKE ITPOM3BOJICTBA
[8, c. 6-10].

TlonoOHBIM mOOXOL K HEOOXOLU-
MOCTH CyAeOHOH 3al[UThl NpaB Tpax-
JlaH COXpaHWJICS U B Haile BpeMs. Tak,
M. IllakapsiH 10 3TOMY IIOBOZY 3aMEUAET,
YTO MPaBO Ha CyAeOHYIO 3aIINUTY CyOBEeK-
TUBHBIX TIPAaB U OXPAHSIEMBIX 3aKOHOM
MHTEPECOB TPaKIaH M OPTaHU3aAINH OCy-
MIECTBISIETCS ITyTEM OOpaIIeHus B CY/I.

OcHOBHasi Macca TPaKIaHCKHUX e,
paccMaTpuBaeMbIX CydaMH, — Jieia I10
CIOpaM, BO3HHMKAIOIIUM W3 Pa3IHYHBIX
MIPaBOOTHOLIEHNH, OTHECEHHBIE 3aKOHOM
K HCKOBOMY NPOU3BOJICTBY.

HckoBoe mpou3sBOACTBO — yperyiu-
pOBaHHasi HOPMaMU T'PaKJaHCKOTO MPo-

LIECCYyaJIbHOIO IIpaBa ACATEIBHOCTD Cyaa
10 PAaCCMOTPEHHUIO M Pa3pEeUlICHHIO CIIO-
POB 0 CyOBEKTHBHOM MPaBe WM OXPaHsI-
€MOM 3aKOHOM HHTEPECE, BO3ZHUKAIOLIUX

U3 TPaXIAHCKUX, CEMEHHBIX, TPYJOBBIX,
KOOTICPATUBHBIX M JPYTHX MarepHalb-
HBIX TpaBOOTHOIIEHM [9, c. 310-312].

Taxum 006pa3oM, MBI IIOIXOUM K He-
00XOIMMOCTH HAJIHYUS ONPEACIICHHOTO
WHCTPYMEHTa, KOTOPBI NpPEIOCTaBUT
COOTBETCTBYOLIYI0O BO3MOKHOCTD 3allH-
TUTh CBOU mpaBa. M TakuMm MHCTpyMEH-
TOM Kak pa3 | sIBJISIeTCS UCK.

Bonbioit TonKOBEI CliOBaph COBpe-
MEHHOTO YKPAWHCKOTO sI3bIKa OIpe/e-
JIeT UCK KakK oOpalieHue B Cyd C Tpe-
OOBaHMEM 3al[UTHl TPAKIAHCKUX MPaB
[10, c. 1022].

Kak ompeneneHo B ropuamdeckoit
SHIUKIIOTNECINU, HCKOM (aHDI. “‘suit”,
“lawsuit”, “action”) sBIseTCS IOPHIU-
YEeCKOE CPEJCTBO 3alllUThl HAPYIICHHO-
ro WM OCIapHBacMOro CyObEKTHBHOTO
mpaBa. B rpaxmaHckoM mpoliecce HCK
MOXeT OBITh MPEIbSBICH JIIOOBIM 3anH-
TEPECOBAHHBIM JIMIIOM B yCTaHOBICHHOM
3aKOHOM TOPSIIKE.

Pasnuuarorcst MoHITHS UCKA B MaTe-
pUAIBHOM CMBbICTE (MaTepHalibHO-IIpa-
BOBasi CTOPOHA MCKA) U UCKa B IIPOLIECCY-
aJTbHOM CMBbICITE (ITPOIECCyaTbHO-TPABO-
Basi CTOPOHA UCKA).

B nepBoM citydae pedb UIET O BO3-
MOKHOCTH Y/IOBJICTBOPCHUS 3asBICHHO-
ro TpeOOBaHMs 1O CYLIECTBY Ha OCHOBE
YCTaHOBJICHHBIX (h)AaKTOB U HOPM 3aKOHO-
JIATeNIbCTBA — IPAKIAHCKOTO, TPYAOBOTO,
CEMEWHOro  T. JI.; BO BTOPOM — O TIPaBO-
MEPHOCTH 00pAaIICHHUS B CYJI C IIEJBIO 110-
JTy4eHHsI Cy1eOHOTO pelIeHusl.

®DopMoii BEIpaKEHHS HCKa SIBISETCS
HCKOBOE 3asiBIEHHE, KOTOPOE JIOJDKHO
COZIepXKaTh OIpPEe/ICHHbIE PEKBU3UTHI:
HaUMEHOBaHHE CyJa, Kylda OHO aJpeco-
BaHO, HAMMEHOBAaHUE U aJpeca CTOPOH,
(dakTHUeCKHe OCHOBaHUS HCKa U MOA-
TBEpIKJAIOIINE UX JO0Ka3aTeNbCTBA, CO-
JepKale TpeOOBaHUS M LECHY HCKa,
MepeUeHb MPHUJIAraeMbIX JIOKYMEHTOB.
3asBJICHHUE MTOAACTCS C KOMUSIMH 10 YUC-
JIy OTBETYHKOB U OTIAYMBACTCS TOCY/Iap-
CcTBEeHHOI monumHo# [11, c. 188].

Crnenyer OTMETHTh, YTO B TIPaBO-
BCJICHHM TMOHITHE KCKA OMpEAeIsieTCs
HEOJIHO3HAYHO, BCE  CYIIECTBYOLIHE
MTOJXOABI MOXKHO CTPYyIIIHPOBATh B TPH
TPYIIIbL:

— MICK — CPEZCTBO CyAeOHOW 3alHTHI,
TO eCThb OOpallleHHe 3auHTEePeCOBaHHO-



TO JIuIa K IOPUCANKIHOHHOMY OpTaHy,
B YAaCTHOCTH K CYAY, C TIPOCK0OI 0 pa3-
peIIeHNH IPABOBOTO KOH(IMKTA B Ie-
JIX 3aIUTHl CyOBbEKTUBHOTO IpaBa HITN
OXpaHsJEMOT0 3aKOHOM HHTepeca obpa-
THUBIIETOCS WJIM APYTOTO JIMIA, €CIH B
CHJIy 3aKOHa OOpaTHBILIMICS BIpaBe 3a-
HIMIIATh HHTEPECHI IPYTHX JIUII;

— HCK — caMO IIpaBONpPUTSA3aHUE,
caMo cyObeKTHBHOE TPaBo;

— UCK — CJIOKHAsl KaTeropHs, UMEro-
mas JiBe CTOPOHBI: MPOIECCYyallbHYI0 U
MaTepHaIbHO-IPaBOBYIO.

Pacxoxaenue Bo MHEHUSX MIPU OIIpe-
JIeJICHUH TIOHSTHS UCKa OOBSICHIETCA HE
TOJIBKO CIIOKHOCTBIO HCCIIEAYeMON Ka-
TEropuy, HO U B U3BECTHOH Mepe Heco-
BEPIICHCTBOM IOPHINYECKOH TEXHHKH,
KOTJla OJMH M TOT € TePMHH JIEHCTBY-
IOIIETO TPaXKJAHCKOTO IPOLECCYaTbHO-
TO 3aKOHONATEIHCTBA MCIOIB3YETCS IS
o0o3HaYeHnsT pa3HbIX nmoHsATHI. Ho, Kak
OBl HU ONPENESUIOCH TOHSITHE HCKa, H
MIPAaBOBENbI, U 3aKOHOHATENb CXOASTC
B OJHOM: HCK €CTh TaM, IZleé €CTh HC-
KoBoe Tpou3BoAcTBO. [IpenbsBieHue
UCKa — OCHOBaHME ISl BO30YXKICHHS
HCKOBOro mpousBoactea [4, c. 321;
12, ¢. 210-212].

Takum 00pa3oM, CIOBO «HCK» 03-
HauaeT OOpalleHHYI0 K Cyay MpochOy
IOPUANYECKH 3aUHTEPECOBAHHOTO JHIIA
0 3aIlHUTe €ro MaTepHaJbHOTO IIpa-
Ba, KOTAA Pedb UIET O er0 CHOPHOCTH.
[Tpu »TOM TpeboBaHMEe UMEET TrpakIaH-
CKO-TIPAaBOBOW XapakTep. 3HAYUT, IIO-
HSITHEM «HCK» OXBATBIBAeTCSl KaK caMo
CIIOpPHOE TIpaBOBOE TpeOOBaHWE HCTIIA
K OTBETUHKY, TaK W oOpalieHne B cyJ C
pock00il 0 3alUTe HUHTEpEca U BO3JIO-
JKEHUU TOCYJIapCTBEHHOIN O0O0sM3aHHOCTH
Ha OTBETYMKA K NMPUHYAUTEIBHOMY HC-
MOJHEHUIO UM 3asBJICHHOTO TPEOOBaHUS
[13,c. 110].

Uro kacaeTcsi KOHCTPYKLUHU MHCKa,
TO BOINPOC 00 IEMEHTaX HCKa — OJIUH
U3 CaMbIX CIIOPHBIX B HayKe IpaxkJiaH-
CKOTO TIPOIECCYaTbHOTO MpaBa. Y UCHEIE
CHOPSIT KaK O KOJIMIECTBEHHOM COCTaBe,
TaK U O KaueCTBEHHOH ONpPEIeIeHHOCTH
JJIEMEHTOB HCKa. MIck Kak BCskoe sBiie-
HUE OOBEKTHBHON [EHCTBHTENBHOCTH
UMeeT BHYTPEHHIOI CTPYKTYpY, TO €CTh
colepkaHne. B cBs3M ¢ 9TUM TpaBoBas
MpHUpPOAA JIF0O0TO UCKa OTpeesieTCs He
TOJILKO €r0 BHEIIHUMH NPU3HAKaMH, HO
U COZIEPKaHUEM.

PerynupoBanue uckoBoil (GopMmbl 3a-
IUTHI CyObEKTHBHBIX IIPaB M 3aKOHHBIX

HHTEPECOB MOCTPOCHO TAaKUM 00pa3oMm,
YTO ISl TIPUBEICHHUS HCKOBOTO MeXa-
HHU3Ma B JelicTBHe U 3Q(HEKTUBHOTO €0
HCHOJIB30BAHUS HEIOCTATOYHO 3HAThH
BHEIIHNE TPU3HAKK HCKA, HEO0OXOANMO
eme U nTy0oKoe 3HaHNE er0 BHyTpEeHHEH
CTPYKTYpBI.

JUiss  XapakTepuCTUKH BHYTpPEHHEH
CTPYKTYpPbI MCKa, TO €CTh €ro CojepiKa-
HUsI, B TEOPHU TI'PAXKIAHCKOTO Ipolec-
ca WCIOJb3YEeTCS TEPMUH «DIEMEHTBI
ucka». Ilox amemMeHTaMu MCKa TOHMMa-
IOTCSI TAKUE COCTABHBIE YaCTH, KOTOPbIC
B COBOKYITHOCTH OIIPEIEIISIOT €ro COIep-
JKaHue, 0O0YCIIOBIMBAIOT CaMOCTOSTEIb-
HOCTb M HHJIUBUAYAJIBHYIO OIpEesIeH-
HOCTb UCKa. VIHBIMU CIIOBaMU, SIEMEHTHI
HCKA TIO3BOJIAIOT OTJIMYUTH OAMH HCK OT
JIPyToro, 9YTO CBHUAETENHCTBYET 00 WX
MPaKTUYECKOM 3HaueHuu [5, c. 22-26;
6, c. 63-109].

Kak cunraer B. Kpoiitop, B ucke pas-
JIMYAIOT TPU COCTaBHBIE YACTH (dJIEMEH-
Ta):

— NpeJMeT UCKa;

— OCHOBaHHUE HCKa,;

— coJep)KaHHe HCKa.

IIpeameroM Hcka ABISETCS MaTepH-
aJIbHO-TIPaBOBOE TpeOOBaHUE WCTHA K
OTBETYHKY, OTHOCUTEIBHO KOTOPOTO CYJ
JIOJDKEH BBIHECTH peleHue. [ToCKobKy
CIIOp BCEr/a CBsI3aH C MPHUTA3aHUEM HCT-
I1a K OTBETYMKY, B MCKOBOM 3asBICHUH
HCTeIl TOJDKEH yKa3aTh CyTh CBOETO Tpe-
OoBanmst. Hampumep, TakoBBIM MOXET
OBITH TpeOOBaHME O B3BICKAHUH JIOJNTA,
0 BO3MEIEHNH ymiepba, MPUINHEHHOTO
3aJIMBOM KBapTHUPHI H T. II.

B mpomecce paccMoTpeHHs Tpax-
JIAHCKOTO JIeJIa 110 CYIIECTBY HCTEll UMe-
€T NpaBoO M3MEHHUTH npeamer ucka. On-
HaKO €ro M3MEHEHHWE BO3MOXKHO JIMIIb
Ha MPOTSHKEHUH PACCMOTPEHHUS Jeia IO
cylecTBy (TOJIBKO B Cyne MEpBOW HH-
CTaHLMM) U B IpeJeax CIIOPHOro Ipa-
BooTHomIeHus. Hampumep, TpeGoBanme
00 M3MEHEHMHU JOroBOpa HaiimMa KHIIo-
TO MOMEMICHUSI BO3MOXXHO M3MEHHTH Ha
TpeOoBaHNE O MPUHYAUTEIHLHOM 00OMEHE;
Takoe M3MEHEHHE MpeaMeTa MPOXOAUT B
npejesax CIOPHOTO YKUIHIIHOTO MPaBoO-
OTHOILICHWS.

OT mpemmera HWCKa CIEAyeT OTIIH-
4arh MpeIMeT CIIOpa, €ro emie MPHHSITO
Ha3bIBaTh 00BEKTOM MCKa. JTO TO Mare-
puanbHOE OJylaro, MOJNyYEHUS KOTOPOTo
JoOMBaeTcst UCTEL, HarpuMep, KOHKPeT-
HO€ WMYILIECTBO, CyMMa JICHEI, JKHIIOe
IIOMEIICHHE.
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MarepuaabHO-IpaBOBOE TpeOOBaHHE
UCTLA JIOJDKHO ONMHUPAThCsl HA OCHOBAHHE
ncka. OCHOBaHMEM WCKa SIBISIOTCS 00-
CTOSITEJILCTBA, KOTOPHIMH HCTEI 000CHO-
BBIBAaCT CBOU TPeOOBaHMSI.

B HCKOBOM 3asiBIICHUH JIOJKHBI OBITH
U3JI0KEHBI  00CTOSITENILCTBA, KOTOPHIMU
ucrer; 000CHOBBIBACT CBOM TPEOOBaHUS.
Takue 00CTOATENBCTBA COCTABIIAIOT IOPH-
gudeckue  (hakThl, IMPEAyCMOTPEHHbIC
THIIOTE301 MaTepuaibHON HOPMBI TpaBa,
peryaupyomieil CriopHoe HMpaBOOTHOILIIE-
HHE, U3 KOTOPOH HCTel[ BBIBOJUT CBOU
TpeOOBaHMs K OTBETYMKY. Tak, Harpu-
Mep, B UCKE O B3bICKAHWHU aJMMEHTOB Ha
pebeHKa OOCTOSITENbCTBAMU OCHOBAHUS
ucka OynyT cienyroue GpakThl: HATHYHe
Opaka ME¥Kly POIUTEIISIMU; POXKIICHUE pe-
OcHKa B Tiepuoj] Opaka; OTBETYMK yKa3aH
pOIUTENICM B CBUJICTEIILCTBE O POXKIICHUH
pebenka; peOeHOK MPOXKUBALT C MATEPHIO;
OTeIl OCTAaBUII CEMbIO U HE OKa3bIBaCT I10-
MOIIU B COJICP’KaHUH peOeHKa.

B reueHune Bcero BpeMEHU paccMo-
TPEHHUS JIeJ1a [0 CYIECTBY UCTEIl BIIPaBe
U3MEHUTh OCHOBaHME HcKa. IIpu 3ToM
UCTELl HE JI0JI’KEH BBIXOAMTSH 3a MPEe/eIbl
MaTepHaJbHO-IIPAaBOBOTO  TPEeOOBaHMUS.
V3MeHeHHe OCHOBaHMS MCKAa MOXKET CO-
CTOSITh KaK B yKa3aHUM Ha HOBbIE 00CTO-
ATEJIbCTBA, MOATBEPKAAIONUINE HCKOBbIC
TpeOOBaHUS, TaK M B HUX JOINOJIHECHUH
WIA WCKJIIOYCHHH HEKOTOPBIX 00CTOS-
TenbeTB. Hampumep, BHauane mo Jeiy
00 YCTaHOBIIGHHH OTI[OBCTBA HCTEI]
CChUTAJICSL HAa Hajuuue (akTa COBMECT-
HOTO TNPOXXHBAHHS W BEACHHUS 00MIero
X03sHCTBA MaTepblo peOCHKAa U OTBET-
YHKOM JIO POXKJCHUSI peOeHKa, KOTOPbI
3areM OBl JOMOJHEH J0Ka3aTeIbCTBOM,
C JIOCTOBEPHOCTBIO MOATBEPKAAIOUINM
HpPU3HAHUE OTBETYMKOM OTIIOBCTBA (BbI-
pakKeHHOE MHUCbMEHHO MJIM YCTHO CyOb-
CKTHUBHOE OTHOIICHHE K pPEOEHKY, Kak
K CBOEMY POJHOMY CBIHY HJIM JIOYEPH).
Henb3st OJHOBPEMEHHO H3MEHHUTH WU
NpeJMET, U OCHOBaHHME HCKa, TO €CTb,
IO CYTH, IPEIbSIBUTH HOBBIH UCK.

Ilon conmepxanueM HCKa CleLyeT
MOHUMaTh BUJ CyIeOHOH 3allUThl, 3a
KOTOPOI ucTer oOpamaercs B cya. B co-
Jep)KaHUM HCKA TIPOSIBISICTCS €ro IMpo-
HeccyaabHO-IIpaBoBasi cropoHa. Hampu-
Mep, HCTEI] MOYKET IIPOCUTH CY/l BBIHECTH
peLICHHE O MPUCYKICHHUH €My BEIIH, O
BOCCTaHOBJICHUH HApyLICHHOIO IIpaBa U
T. . [4, c. 322-324].

BuiBoawl. Takum obOpa3om, mox uc-
KOM MOHUMaercs oOpalleHue ucTHa
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(mpeamonaraeMoro HOCHTEIS CyOBeK-
THBHOTO MaTE€pPHAIBLHOTO MpaBa) K CyIy
¢ Tpock00i 0 PacCMOTPEHHH U paspe-
OIEHUH MaTepHaTbHO-IIPABOBOTO CIIOPa
C OTBETYHKOM (IIpeaIoaraeMbM HOCH-
TeleM CyOBeKTHBHOW OO0S3aHHOCTH) O
3alIUTe HApYUIEHHOTO CYOBEKTHBHOTO
IIpaBa WJIN OXPaHIEMOTO 3aKOHOM MHTE-
peca. ITox MCKOM Tak)ke MOXHO IOHH-
MaTh 00palleHne UCTIA K CY/ly € IPOCh-
00I1 peluTh BOIPOC IO IOBO/Y BO3SHHK-
HOBEHUS, U3MEHEHHUS MM IPEKPalCHUs
MaTepHaJbHO-IIPAaBOBOTO  OTHOLICHHS
¢ orBeryukoM. [lox niaemMeHTaMH HCKa
clIelyeT MOHMMATh €ro COCTaBHbIC Ya-
ctu (MPU3HAKH), JENAIOUINEe KaXKIbIi
UCK HWHAMBUIYAJIbHBIM, OTIHYAIOUIIM
€ro OT APYTHX MCKOB M COCTAaBISIONINE
€ro cojepkaHme, OCHOBAaHWE, MPEIMET
1 CTOPOHBEI. DJIEMEHTH MCKa JaloT He-
00X0IMMyI0 MHPOPMAIIHIO O XapaKTepe
CITOPHOTO TPaBOOTHOUICHMSI, BBIpakae-
MOTO 4epe3 KOHKPETHYIO IpochOy JINIa;
(dakTHueckux o0OCTOsTENIbCTBAX JIea,
000CHOBBIBAIOIIMX ATy MPOCHOY; 3aUH-
TEPECOBAHHBIX JIMLAX — CTOPOHAX IpPO-
necca; CyObEKTHBHOM MarepHalbHOM
IpaBe, HyKAAI0EeMCs, 10 MHEHHUIO UCT-
na, B 3amure. Takas uHbopmanus mo-
3BOJIAET MHIMBHJYaJIU3UPOBATh U CaM
MpoIecC 0 KOHKPETHOMY I'PakJaHCKO-
My Jiely, ONIpeleNuTh 00beM, XapakrTep,
W HalpaBJICHUs JesITeabHOCTH cyna. OT-
BETYMK, K KOTOPOMY MpPEIbSBICH HCK,
MOJTy9aeT BO3MOXKHOCTB ITOATOTOBUTHCS
K 3aIuTe, MMOCKOJIbKY y3HAeT O Xapak-
Tepe NPEIBSIBICHHOTO K HeMy Tpebo-
BaHUsI, U3 YETr0 OHO BBITCKACT M HAa YeM
ocHOBaHO. B 3aBHcnMocTH OT crocoba
UCHPAIINBACMOIl HCTLIOM 3alUThl €ro
CyOBEKTHBHOTO MaTepHaIBLHOrO IpaBa
IIPEIMETOM MCKa MOTYT OBITH CIOp O
HaJIMYMKM WJIM OTCYTCTBUM MaTepHaib-
HOTO NPaBOOTHOLICHUS MEXy HCTIIOM
U OTBETYUKOM; CIOp 00 00sS3aHHOCTAX
OTBETYMKA, BBITCKAIOIIUX W3 MaTepH-
aJBHOTO MPABOOTHOLICHUS C HCTIIOM;
ciop 00 HM3MEHEHHH WU MpeKpaiie-
HUU CYIIECTBYIOIIETO MEXAY CTOpO-
Hamu mpaBooTHomeHus. ComepxaHue
HCKa OTIpeNemsieTcs] Kak JeHCTBUE cyna,
KOTOPOTO JOOMBAETCS HCTEI, TO €CTh
BBIHECCHHUS PCLICHUSI O MPHU3HAHUU Ha-
JIUYUST IPABOOTHOIICHHSI MEXy HUM U
OTBETYMKOM HJIM O B3BICKAHHUHU C OTBET-
YHKa B €ro IO0JIb3Y ONPENEICHHON CyM-
MBI JieHer U T. . OCHOBaHHE HCKa — 3TO
T€ 00CTOATENBCTBA, HA KOTOPBIX HMCTEI]
OCHOBBIBaE€T CBOE OOpalleHue B CYI.

OH nomKeH Ha3BaTh UX B CBOEM 3asB-
jgeHun. XOTs 3aKOH HE yCTaHaBIUBAET
KaKuX-TM00 OrpaHMYeHHH BO3MOXKHO-
CTH MCTIAa 000CHOBATH MPEABABIACMBbIN
UM HUCK JIOOBIMM (paKTaMu peasbHON
JNEHCTBUTEIIBHOCTH, 3HAYCHHUE HMEIOT
TOJBKO ropuandeckue (akTsl — 00CTO-
ATENbCTBA, BJICKYIINE BO3HHUKHOBEHHE,
U3MEHEHNE WU TPEKpalleHue IpaBo-
OTHOLICHHUS, C KOTOPBIM CBSI3aH BO3HUK-
MIAH MEXJy CTOPOHAMH MaTepHalIbHO-
MIPaBOBOH CIIOP.

[lepcnexkTuBa qanbHEHIIUX UCCIE0-
BaHMH COCTOUT B KJIacCU(UKALUKM MCKa
KaK YHUBEPCAJbHOIO HHCTPYMEHTa 3a-
XTI FPAXKJAHCKUX TIPaB.
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