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OBHIUE U CIIEIIUAJIBHBIE
HPU3HAKHU CYBBEKTA ITPECTYIIHOI'O
HAPYIIEHUSA ITPABA HA 3AIIIUTY

Muxauna CIIMPUIOHOB,
acIipaHT
XapbKOBCKOTO HAIIMOHAJIBHOTO YHHBEPCUTETA BHYTPEHHHUX J€IT

AHHOTALIUSA

B crarbe u3noxeHbl pe3yabTaThl HCCIEIOBaHUS NPEIyCMOTPEHHBIX B CT. 374 VYro-
JIOBHOTO KOZIEKCa YKpauHbI IPU3HAKOB CIIEIUAIBLHOTO CyOBbEKTa MPECTYITHOTO Hapylie-
HMA IIpaBa Ha 3aiuTy. KpUTHYECKH NMpOaHAIM3MPOBaH BOIPOC O LEJIECOOOPAa3HOCTH
NPU3HAHUS IIOBBIIIEHHOTO BO3PACTa YroJOBHOH OTBETCTBEHHOCTH» IMPU3HAKOM TaKO-
ro cyobekra. JIokazaHO, YTO U3JIOKEHUE B JUCIO3ULUU CT. 374 YTOIOBHOTO Koiekca
YKpauHbl HCYEPIIBIBAIOIIETO MEPEYHs CIICLMAIBHBIX CyOBEKTOB (Cy/bsi, CIEL0BaTElb,
HPOKYPOP) CO3JAET MPEANOCHUIKU JUIl HEOJHO3HAYHOIO ITOHUMAHUS NPHU3HAKOB ITHUX
cyObexToB. CHOpMYIHPOBaHBI MPEIUIOKEHUS O 11EJIECOOOPA3ZHOCTH BKIIFOYEHHS B KPYT
CyOBEKTOB MPECTYITHOTO HAPYLIEHHs MpaBa Ha 3alIUTY AODKHOCTHBIX JIMI] HHOCTPAH-
HBIX rocynapcTs. M3ioxeHbl cO0OpakeHUs O HAIIPABJICHUSX YCOBEPILICHCTBOBAHMUS CT.
374 VK.

KuroueBble ciioBa: cyObeKT IIPECTyIUICHNS, IPU3HAKU COCTaBa NPECTYIICHHs, Ha-
pYyILLIECHHUE NPaBa Ha 3alllUTy, BO3PACT YTOJIOBHOI OTBETCTBEHHOCTH.

GENERAL AND SPECIAL FEATURES OF THE SUBJECT
OF CRIMINAL VIOLATION OF THE RIGHT TO DEFENSE

Mikhail SPIRIDONOY,
Postgraduate Student of Kharkiv National University of Internal Affairs

SUMMARY

The author of the article has provided the results of the research regarding general
and special features of the subject of criminal violation of the right to defense stipulated
by the Art. 374 of the Criminal Code of Ukraine. The author has critically analyzed the
issue of the appropriateness of admitting the “increased age of criminal liability” as a
feature of such a subject. It has been proved that the exhaustive list of special subjects
(a judge, an investigator, a prosecutor), set in the dispositions of the Art. 374 of the
Criminal Code of Ukraine, creates the preconditions for an ambiguous understanding
of their features. The author has formulated the propositions about the expediency of
including the right to defense of officials of foreign states into the range of subjects of
criminal violation. Reasons on the directions of improving the Art. 374 of the Criminal
Code have been stated.

Key words: subject of a crime, features of the corpus delicti, violation of the right to
defense, age of criminal liability.

REZUMAT

Articolul prezinta rezultatele cercetdrilor prevazute la art. 374 din Codul penal al
Ucrainei semne de un subiect special de o incdlcare penald a dreptului la aparare. Sa
analizat critic problema oportunitatii recunoasterii "varstei crescute a raspunderii pena-
le" ca semn al unui astfel de subiect. Se dovedeste ca expunerea in dispozitiile art. 374
din Codul penal al Ucrainei Lista exhaustiva a subiectilor speciali (judecator, anchetator,
procuror) creeaza premisele pentru o intelegere ambigud a semnelor acestor subiecte. Se
fac sugestii cu privire la oportunitatea includerii in cercul persoanelor supuse unei incal-
cari penale a dreptului la protectie a functionarilor din statele straine. Sugestii privind
directia imbunatatirii art. 374 din Codul penal.

Cuvinte cheie: subiectul infractiunii, semne de infractiune, incélcarea dreptului la
apdrare, varsta raspunderii penale.
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IMocranoBka npod.aemsl. B ycnosu-
AX HOCTPOEHUs B YKpauHe NpaBoOBOTO Io-
Cy[apcTBa M IPOJI0JKeHUs pehopMupoBa-
HHSA €€ TIPABOOXPAHUTENILHON U CyeOHOM
CHCTEM OCOOCHHO aKTyaJIbHBIMH CTaHO-
BATCSL BOHPOCHI 00ECHEUEHHs] 3aKOHHBIX
HMHTEPECOB YEJIOBEKAa B €r0 OTHOIICHUSAX
C TOCY/IapCTBOM, TIOJIY4EHHUS I'paXklaHaMU
[PaBOBOM HOMOLIM, a TAKXKE YCHJICHHs
OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMII 32
ee obecrieyenue. [lpy ux perieHuu cy-
IIECTBEHHOE 3HAYCHUE MPUOOPETAIOT ra-
paHTHU OECIPEIsITCTBEHHON peann3alnu
npeaycmorpenHoro Koncrurynuneit Yipa-
UHBI ¥ 00IIEeTIPU3HAHHBIMU MEXTyHapOI-
HO-TIPAaBOBBIMHU aKTaMH IpaBa Ha 3allUTy
OT Mofo3peHust U o0BUHEeHus. [ aTOro
TOCYAapCTBO COBEPLICHCTBYET pErIaMeH-
TaIMIO TIPEAOCTABICHUs [IPABOBOI TOMO-
Y, @ TAKXKE yCTAHABIMBAET YTOJIOBHYIO
OTBETCTBEHHOCTh 3a HapylIeHHEe IpaBa
Ha 3alUTy (HeIOMyIeHNe WM HEelpeno-
CTaBJICHHE CBOECBPEMEHHO 3al[UTHHKA,
a TaKke MHOe rpyboe HapylleHHE IpaBa
10/103pEBAEMOr0, OOBUHIEMOTO Ha 3allly-
TY, COBEPILIEHHOE ClIeJIOBATEIEM, TIPOKY-
popom 100 Cyabeit), MarepranbHO-IIpa-
BOBBIC OCHOBAaHHUsS KOTOPOH COIEPIKHUT
cT. 374 YroiaoBHOro Kojekca YKpauHbI
(manee — YK) Canxuuum yka3aHHOU cTa-
ThU PACCUUTAHBl Ha KOHKPETHBIX ydacT-
HHUKOB IyOJIIMYHO-NIPABOBBIX OTHOIICHHUIA,
B KpYr 0OS3aHHOCTEH KOTOPBIX BXOIUT
obecrieueHre JUIAM, HPHUBIEKAOMINMCS
K YTOJIOBHOHM OTBETCTBEHHOCTH, IIPaBa 3a-
IMUIATh ce0s JUYHO WM MOJIB30BAThCS
JUIS 9TOTO HOMOIIBIO CHenHaIucTa (3a-

MIUTHUKA).
Hens CTATbH. [Ipobnemarnka
cyObekTa MpEecTyIUICHHS B  YIOJOB-

HOM TIIpaBe HMeeT JOCTaTo4yHO Oora-
TBI TIepedYeHb JuTeparypbl. B pasHoe
BpeMsi ee pa3paboTKol 3aHHMAIIUChH
I1.C. bep3un, .M. bpaitnun, B.M. byp-
nuH, JI.B. barpuii-1llaxmaros, /{.B. bapa-
HeHKo, A.A. Bacunbes, B.A. Branumupos,
C.b. I'aBpum, B.A. I'anemox, H.E. KpsI-
noBa, H.®. Kysnemosa, A.H. Jlazapes,
B.B. Jlemp, M.C. Marapun, A.B. Ha-
ymoB, A.C. Hukudopos, I. Opbimbacs,
B.C. Opmnos, B.T. [1aBnos, A.B. CapueHKO
B.B. Crammuc, E.JI. Crpensnos, B.4. Ta-
muid, B.M. TpyOuuxos, B.B. Ycrumenko
U JIpyrue CHenualucTel. B To ke Bpems,
BOIIPOCHI CYyOBEKTOB TPECTYIICHHUH Tpo-
TUB NIPaBOCYAMs, B TOM YHCIIE CyOBeKTa
B COCTaBe HapyUICHUs IpaBa Ha 3allUTY,
M3y4YeHBI TI0Ka HenocTarodHo. [loaTomy
LEeNbI0 JaHHOH TMyONUKalMu SIBISIETCS

TEOPETHKO-TIPABOBOIl aHamu3 OOmUX U
CIEHAIBHBIX MPU3HAKOB, XapaKTepH3Yy-
IOIUX CYOBEKT MPECTYIUICHUs, Tpexyc-
MotpeHHoro ct. 374 VK. [nsa pemeHust
9TO WMCCIIEeNOBaTeIbCKOM 3amadn Ielre-
Cc000pa3HO HCIIONB30BaTh MMEIOIINECS B
HayYHO-HCCIIEI0OBATEILCKOM HHCTPYMEH-
Tapul  YTOJIOBHO-NIPABOBOM  JOKTPUHBI
JIUajgeKTnieckuil (pumocodekuii), mor-
MaTH4YecKuil (OpUIdecKuil) MeTonsl, a
TAK)Ke METO/l CHCTEMHOT'0 aHaJIN3a.
H3n0:xeHne 0CHOBHOIO MaTepuaJia.
CyOBbeKT MpecTyIUIeHHs] — eIMHCTBEHHBII
U3 DJIEMEHTOB €ro COCTaBa, MOJIyYHBIIUH
HOPMaTHBHOE OIIpe/iesieHHe (COIIacHO
4. 1 c1. 18 YK um sBnsiercst puznueckoe
BMEHSIEMOE JIUI0, COBEPIINBIIEE MPECTY-
IUIEHHUE B BO3PACTE, C KOTOPOTO B COOTBET-
CTBHUH C 3THUM 3aKOHOM MOKET HACTyIaTh
yrojoBHast oTBeTcTBeHHOCTH) [l1]. Ilo-
CKOJIBKY CYOBEKT BXOIWT B COCTaB BCEX
NPECTYIUICHUH, TO, Ha MEpPBBIA B3IVIAL,
3aKOHOATENb B JUCIIO3UIHMSAX KayKHOM
HopMbl OcobGennoit vactn YK o00s13an
yKaszaTb, KTO MOXET OTBEYaTh 3a OIIpe-
JICJIEHHOE YTOJIOBHOE IpaBOHApYIICHHUE,
KOMY aJIpecyeTcsi COOTBETCTBYIOLINI 3a-
npet. Bripouewm, kak nzBectno, YK — 00-
pazoBanue cucremHoe [2, c. 20-29]. Ero
pasznenenue Ha O6myo u OcobeHHyo Ya-
CTH TIO3BOJIMJIO Pa3MECTUTh B NEPBOM U3
HUX YHHBEPCAJIbHBIC YTOJIOBHO-IIPABOBbIC
kareropun. [losToMy oOImIMEe TpHU3HAKH
CyOBEKTa MPECTYIUICHHS, U3JI0KECHHBIE B
cT. 18 u packpeIThie B cT. cT. 19, 20, 22
YK (¢pumsuueckoe nuIo, BMEHIEMOCTH
JIUIa, BO3pacT, ¢ KOTOPOTO HACTYyIIaeT
YTOJIOBHASI OTBETCTBEHHOCTH ), B JIMCIIO3H-
usix OcoOeHHON YacTH HE YITOMUHAIOTCSI
[3, c. 56]. [Ipu HEOOXOMMMOCTH 3aKOHOAA-
TEeJIb YKa3bIBACT B HUX JIMIIb JOIOJIHHU-
TEJIbHbIE «IIPUMETHI», KOTOPBIM JIOJDKEH
COOTBETCTBOBATh CYOBEKT KOHKPETHOT'O
npectyruieHns. B Takux ciydasx cyOb-
eKT SBJIACTCS CIELMAIBHBIM (B JIUTEpa-
Type OH ONpezaensercs Kak (pu3ndeckoe
BMCHSEMOE JIMIIO, JOCTHUTIIEE BO3pacTa,
¢ KOTOPOTO HACTYMaeT yroJIOBHAsh OTBET-
CTBEHHOCTH 32 JAHHOE MPECTYIUICHHUE, U
obnamaromiee JOMOTHUTEIBHBIM OPUIN-
YeCKHM IPU3HAKOM, IPEITyCMOTPEHHBIM
B 3aKOHE 00 YrOJIOBHOH OTBETCTBEHHOCTH
(M¥ TIPSIMO BBITEKAIOIINM U3 €T0 COAEep-
JKaHWs) ¥ OTPAHWYMBAIOIIUM KPYT JIHIL,
KOTOPBIE MOTYT HECTH OTBETCTBEHHOCTH
3a 97O MpecTymenne) [4, c. 23].
Ilonstne cyObekra TNpecTyIIeHHs
yKa3bIBaeT HAa CYIIECTBEHHBIC M 00s3a-
TEJIbHBIE YIOJIOBHO-TIPABOBBIE CBOHCTBA
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JM@, HAJINYHE KOTOPBIX B IPHHIMIE
ONpENeNsieT €ro CIIOCOOHOCTh HECTH
YTOJIOBHYIO OTBETCTBEHHOCTH. [Ipu 3TOM
TaKHe MPHU3HAKH, KaK (U3NYECKOE JIUIIO
U BMEHSIEMOCTb JIMI[A B XapaKTEPUCTHKE
CyOBEeKTa HapyIICHHS TpaBa Ha 3aIlUTY,
KaKnX-JIM0O  OTIMYNTEIBHBIX OCOOEH-
HOCTCH B CPaBHCHHH C aHAJIOTMYHBIMU
MpU3HAKaMH CYOBEKTOB JPYTHX TMPECTy-
wieHui He nmeroT. [losToMy uX aHanIM3 B
3TOM IyOIMKAIMKY HE Tpe/iCcTaBIseTCs 1ie-
necooOpasHbIM. B To ke Bpemsi Bo3pacT
JMIA KaK TPHU3HAK CyObEeKTa HapyLICHUs
npaBa Ha 3allUTy UMEET OCOOCHHOCTH.
Kak n3BectHo, BO3pacT yrojJoBHOI OTBET-
CTBEHHOCTH B 14 neT B YkpauHe yCTaHOB-
JICH 32 TPECTYIUICHUSI, NCYEPIIbIBAIOIINI
MIEPEYCHb KOTOPBIX COACPKUT 4. 2 CT. 22
VK. INockoneky ct. 374 YK B 3TOM nepeu-
HE HE yKa3aHa, JIOTHYHO IPE/IOI0KHTh,
YTO MUHUMAJIBHBIN BO3pacT cyObeKTa Ha-
pYIICHHs TIpaBa Ha 3aIIUTy COCTABIISET
16 net (4. 1 ct. 22 VK). Onnaxo, npusu-
Masi BO BHUIMaHHe, 4TO 9TO IIPECTYIIICHHUE,
B CHITy NIPSIMOTO YKa3aHHs 3aKOHOJATEIs
(4. 1 ct. 374 YK), MoxeT OBITH cOBepILIe-
HO TOJIBKO OITPE/IeNICHHBIM JIOJDKHOCTHBIM
JULOM — CIeJ0BaTelIeM, IPOKYPOPOM
b0 cyabeil, — TO BOIPOC O BO3pacTe, C
KOTOPOTO MOXET HACTyNaTh YyroJOBHAs
OTBETCTBEHHOCTh 3a HapylIeHHE MpaBa
Ha 3alIUTY CIEIYET PeIaTh C y4eTOM BO3-
pacTa, HeOOXOIMMOTO ISl HA3HAUCHUS Ha
3THU JIOJKHOCTH.

B coorBerctBHM co cT. 69 3akoHa
Vikpannusl «O CyI0yCTpONUCTBE U CTaTyce
cyneit» omHO U3 TpeOOBaHWN K KaHIHIA-
Ty Ha JOJDKHOCTB CYJIbH B YKpawHE — €ro
Bo3pact He MeHee 30-tu et [5]. K momk-
HOCTH CJIeJJOBaTeNsl YeTKUX TPeOOBaHU,
CBSI3aHHBIX C BO3PACTOM, 3aKOH HE BBIJIBH-
raet. B To e Bpems, /Ui Ha3HAYEHUS Ha
JIOJDKHOCTB ciefoBaressi HalpoHanpHOM
HOJIMIIUK TPAKAAHUH JIOJDKEH COOTBET-
CTBOBaTh TPEeOOBAHMAM K KaHJHIaTaMm
Ha ciyxOy B momuuuu. OfHO M3 HUX,
cornacHo cT. 49 3akona «O Haumonans-
HOW MONUIUN», — BO3pAcT HE MeHee 18-
Tn jaet [6]. OgHako, 3TO HE 3HAYUT, YTO
UMEHHO TaKOW BO3PACT XapaKTepu3yer
cyObeKkTa HapylleHHs NpaBa Ha 3alUTy
B CIIy4asiX, KOIJIla OHO COBEpILIAETCs Clie-
nosaresieM. VMIMEIOT 3HaueHue U Apyrue
KBaJTM()UKAIIMOHHBIE TPeOOBaHMUS, OJHO
13 KOTOPBIX — HAJIMYKE BBICIIETO 00paso-
BaHU ypOBHA crienuanucra jmbo Oaka-
nmaBpa (a JJIsl CTapIuero cieaoBaTels 110
0c000 BaKHBIM J€JaM — Marucrpa, crie-
nuanicra, 6axkanaspa) [7, c. 88-96]. Cre-
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IIeHb BBICIIEr0 00pa3oBaHus «OakamaBp)
MIPUCYKIAETCST  YUPEXKJICHUEM BBICIIETO
00pa3oBaHus B pe3yNbTaTe BBITOTHEHUS
couckaresneM oOpa3oBaTenbHO-TIpodec-
CHOHAIILHOH ITPOTrpaMMBbl, 00beM KOTOPOit
cocranisieT 180-240 kpemuros EKTC [8].
IosTomy ceroans oOyueHue Juist IoIyye-
HUS CTeneHu 0akanaBpa B BBICHINX y4eO-
HBIX 3aBEJCHUSX YKPAaWHbI JUIUTCS, KaK
IIpaBUII0, YeThipe rofa. ITockonbky npen-
MOCBUIKOH JUISl MOJyYEeHHs BBICIIETO 00-
pa3oBaHUs SABJIAETCS MOIHOE o0LIee cpe-
Hee 00pa3oBaHue, TO CIEAYeT IPHU3HATb,
410 (JAKTUYECKH Ha JJOJDKHOCTD CIIE/I0Ba-
TeNlsd B OpraHax BHYTPEHHUX JIel HE MO-
KEeT OBITh HA3HAYEHO JIMII0, BO3PACT KOTO-
poro menee 21 roma. M3 monoxenuit 3a-
koHa YkpauHbl «O TPOKypaType» Takke
MOXXHO CZI€JaTh BBIBOJ, YTO IPOKYPOPOM
B YKpawHe MOXKET OBITh JIMIIO, BO3PAcT
KOTOPOTO 3HAYUTEIHHO NpeBHIMaeT 16
net. Bo-iepBbIX, KaHAWAAT Ha 3Ty JOJDK-
HOCTb JIOJDKEH UMETh BBICIIEE I0pUANYe-
cKoe 00pa30BaHHE YPOBHS CIICLUAIUCTA
WM Maructpa. Bo-BTopbIX, U1 Ha3Ha-
YeHHs Ha JIOJDKHOCTb HPOKypopa HUMeeT
3Ha4YeHHE CTaX paboThl B 00IaCTH IIpaBa
TI0CJIE OJIyYEHHs UM BBICIIETO I0pUAnye-
CKOTo 00pa3oBaHusi 00pa30BaTeIbHO-KBa-
TU(UKAMOHHOTO YPOBHS CIIEIHAAIIICTA
WA MarucTpa (K mpuMepy, A Ha3Haue-
HUSI HA JOJDKHOCTH NPOKYPOpa MECTHOM
MIPOKYpaTypel — HEe MeHee 2-x neT) [9].
[IpuHuMas BO BHUMaHUE yKa3aHHBIE 00-
CTOSITEIIBCTBA, BO3PACT JIUIIA, KOTOPOE MO-
JKET 3aHUMaTh JIOJDKHOCTH IPOKYpOpa, B
VKpanHe He MOXKET OBITh HIDKE 23-X JIeT.
Wrak, MUHMMaIbHBIA BO3pacT JnLA
KakK MpU3HAK CyObeKTa HapyIICHHs Ipa-
Ba Ha 3alUTy, He OyIy4M HOPMAaTHBHO
3aKpEIUVICHHBIM, CYIIECTBEHHO OTJINYa-
eTcs OT IOKa3aresiel, yCTaHOBJICHHBIX
JUis 9TOro mpu3Haka B OOmen dvactu
VK. [IpusHaBasi, 4To Takasi 0COOEHHOCTb
npucyla CyObeKTaM HEKOTOpBIX Ipe-
CTYIUICHHH, OT/EJIbHBIE aBTOPBI MPH-
3HAIOT BO3PACT JIMIA, OTIUYAIOUIUNCS OT
«oOmero» (B 16 J1eT) M «IIOHMKEHHOTO
(B 14 ner), ogHNM W3 NMPHU3HAKOB CIICIH-
aJbHOTO CyOBeKTa mpecTymuieHus. Taxk,
HampuMep, Mo MHeHHIo A.A. Bacunbesa,
A.A. XKurnoro, A.P. MyxamemKkaHOBOH,
CyOBEKTy HACWJIHMSI HaJ HaCEJCHHEM B
palioHe BOEHHBIX JeHCTBUI CBOMCTBEHEH
TakoW JIOTIOJHUTEIBHBIA TIPH3HAK, KaK
«Bo3pact He MeHee 18 nmer» [10, c. 149].
Jlpyrue crenuaaicTbl He CUHTAIOT «II0-
BBILICHHBIN» BO3pacT, HEOOXOAUMBIH JIs
YTOJIOBHOHM OTBETCTBEHHOCTH JIMIIA, MPH-

3HAKOM CIIeIMaIbHOTO cyObekTa [4, c. 13].
Bropast Touka 3peHUs MPEICTABISIETCS
Oonee ybenurtenpHOW. Takoil 00s3aTenb-
HBIl MPU3HAK CYObEKTa MPECTYIUICHUS,
KaKk JOCTIDKCHHE OIPEIeIIEHHOTO BO3-
pacra, BBeIEH 3aKOHOJATENeM JUIs TOTO,
9TOOBI JIMIO, ITOUIEKAIIee YTOJIOBHOM
OTBETCTBEHHOCTH, HMEJIO J[OCTAaTOYHbIC
CIOCOOHOCTH ISl OIIGHKH  (pakTHue-
CKOI CTOpPOHBI CBOMX HPOTHBOIPABHBIX
MOCTYIIKOB U HX COIMaJbHO-NIPABOBOM
3HAYUMOCTH, OBUIO CIIOCOOHO MPABUIIBHO
BOCIIPHHSITh HETaTHBHYIO OOILIECTBEH-
HO-TIPABOBYIO OILIEHKY CBOETO JICSHHS
[11, c. 19]. TlosTOMy ycTaHOBIEHHE B
TOM WJIH MHOM TOCYIapCTBE MHUHHMAJlb-
HOTO0 BO3pacTa, C KOTOPOTO BO3MOXKHA
YTOJIOBHASI OTBETCTBEHHOCTH (& B PAa3HBIX
CTpaHaX OH KoJIEONEeTCsT — Hampumep,
10 et — B Arrmuw, 13 net — Bo @pannumy,
14 ner — B I'epmanum, 15 ner — B Oun-
nsaaud u T [13, ¢. 59-60]) He umeeT
YETKUX OOIIENPU3HAHHBIX KPHTEPHEB.
Yaiie BCEro MMM BBICTYMAKOT OIpeEjie-
JICHHBIE WCTOPUYECKHE TPAIUIMU KpHU-
MHUHAJIM3alUN  OOIIECTBEHHO OIACHBIX
NIesIHUH, TPeICTaBIeHUe 3aKOHOJATEIIsT O
BO3pacTe, ¢ KOTOPOTO Ha TOM MM WHOM
JTane pa3BUTHs OOIIECTBA «CpEIHEeCTa-
TUCTUYECKUI» €ro WiIeH JOCTHraeT Haj-
nexame conuanuzanun [14, c. 255].
Onnako oo0HbIe 00CTOsATETbCTBA O0JIee
MPUEMIIEMBI JIJIsl YCTAHOBICHUST BO3PacTa
YTOJIOBHOIT OTBETCTBEHHOCTH 3a T.H. «00-
IICYTOJIOBHBIC» TIPECTYIUICHUS (Kpaka,
yOHICTBO, N3HACHIIOBAHKE, XYJIHUTAHCTBO
U T.I.). B Takux ciydasx 3aKOHOIare-
JF0 JICHCTBUTENIBHO BAXHO YYHTHIBATH
CIMOCOOHOCTh TPaXKAaH MOHMMATH CYIIE-
CTBYIOIIME ISl TFOOOTO WwieHa olmiecTBa
BesieHHs U 3arpetsl [15, c¢. 61]. Onpene-
JICHHBII BO3pACT JIMIA KaK CyOBeKTa mpe-
CTYIUICHHUS, NPEAYCMOTpPEHHOro cT. 374
VK, BBINONHSET, KaK MpeACTaBIsIeTCs,
uHy0 3ama4dy. OH SIBISETCS JIUIIb OHUM
U3 KPUTEPUEB JOMYyCKa K OMpeIeeHHOM
JOJDKHOCTH (CYIIbH, CIISIOBATEINS, IPOKY-
popa). CienyeT commacuThesl, 4YT0 B HOP-
MaX O MPECTYIUICHUSIX TaK Ha3bIBAEMBIX
«CTICIUATBHBIX CyObEKTOB C TMOBBIIICH-
HBIM BO3PaCcTOM» 3HA4YCHHE UMECT HE BO3-
pacT, a ompeeNneHHbIH cTaryc muma [15,
c. 107]. JelicTBUTEIBHO, HE C BO3PACTOM
YEJIOBEKa, a C 3aHUMaeMbIM UM MECTOM B
npo(heCCHOHATBHBIX (MJIM MHBIX — TOJIH-
THUYECKUX, CIYKEOHBIX, CEMEHHBIX U T.]I.)
OTHONICHUSIX CBsI3aHa BO3MO)KHOCTH TIPH-
YUHEHHs Bpela W KPUMHHAIN3AIMS TOM
Wi MHOM (opMbl ero nosexeHus. Bos-
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pact, (GaKTHYECKH OTIMYAIOUIMHCA OT
ykazanHoro B cT. 22 YK B cropoHy yBe-
TUUeHHUS (TIOBBIIIEHUS), SIBISETCS B TAKUX
CITydJasix He JOMOITHUTEIBHBIM TPU3HAKOM
CIEHAIbHOTO CyOBEeKTa, a YCIOBHEM,
IIPU KOTOPOM JIMIO NPUOOPETAET CTaTyc,
MTO3BOJISTIOIINI IPU3HATH €r0 TAKUM CyOb-
€KTOM. DTO yTBEPXKJICHHUE CIIPABEIIINBO 1
JUIS. OLIEHKH TPHU3HAKOB CyObeKkTa Hapy-
LIEHMS TIpaBa Ha 3alUTY, IPEyCMOTPEH-
Horo cT. 374 YK. CamocTosTeNbHOIO yro-
JIOBHO-IIPABOBOTO 3HAYEHHUS €r0 BO3PACT,
SIBJIAIOIIMICS OJHUM U3 KBAJIH(PHKAIIMOH-
HBIX TPeOOBaHMH K JOJDKHOCTH, HE UMEET.
Kpowme Toro, npu3HaHUE «ITOBBIIIEHHOT0»
Bo3pacra (B 21, 23 nu6o 30 net) camocTo-
SITEJIbHBIM JIOTIOJIHUTENBHBIM TTPU3HAKOM
CHEeNNAIBHOTO CyOBEKTa B COCTaBe Ha-
pyIIEHUs MpaBa Ha 3aIIUTY, IPOTHBOpPE-
YUT CMBICITY JICHCTBYIOIIETO YTOJIOBHOTO
3aKkoHOAaTenbCTBa. ClenyeT MOBTOPUTH,
YTO B COOTBETCTBUHU €O CT.CT. 18, 22 VK
BO3PACT OTHOCHUTCS K 00s3aTeIILHBIM MPH-
3HAaKaM Kak OOIIero, Tak U CHeLHalbHOTO
cyObekToB mpectyruieHns. CrenoBarelb-
HO, BBICTYIIATh €IIE U JOIOIHUTEIbHBIM
(crenManabHBIM) TNPU3HAKOM B COCTaBe
MIPECTYIUICHUS OH HE MOXET.

W3yuyeHne uMeromuxcs: myOnuKaIui,
KacaloIMXCcsl YroJIOBHO-IIPABOBOM Xapak-
TEPUCTHKH HapyLICHHs NpaBa Ha 3allHTYy,
M03BOJIACT YBUAETb, YTO CHELHAINCTHI
100 HE IBITAIOTCSA PACKPbITh COAEpPIKa-
HHUE YKa3bIBAIOIIUX Ha €ro CyObekTa Io-
HATHH («CYABS», «IPOKYpPOP», «CIea0Ba-
TeNbY»), TNO0 PACCMaTPUBAIOT UX CKBO3b
MpU3My HpPEANUCAHUN YTOJIOBHOIO IPO-
LIECCYalIbHOTO  Koziekca YKpauHbl (z1a-
nee — VIIK) [16, c¢. 107-110; 17, c. 743].
[Ipn Takom moxxome cyOBEKTaMH Hpe-
CTYIUIEHHS CJIEJlyeT NPU3HABATh: a) Clie-
JloBaTeNs, TO €CTh JIOJDKHOCTHOE JIMIO
oprana HanumonanbHOH mnonuuuu, op-
raHa 0€30I1aCHOCTH, OpraHa, OCYILIECT-
BIIIOIIETO KOHTPOJb 3a COOIIOCHHEM
HAJIOTOBOTO  3aKOHOJATENIbCTBA, OpraHa
rOCY/IapCTBEHHOTO OI0PO pacciieIoBaHuii,
oprana locymapcTBEHHOH YroJOBHO-HC-
MIOJIHUTENIBHOU CITyKOBI YKpauHbI, TOJ-
pa3zeneHus JeTEeKTHBOB, IMOAPA3ACICHUS
BHYTPEHHEro KoHTpoist HarmumonamsHOTO
AQHTUKOPPYIIIMOHHOTO O10p0  YKpauHBI,
YIOJHOMOYEHHBIX B TIpenesnax KoMIle-
TeHnmn, npexycmorpenHonn VIIK, ocy-
LIECTBIIATh JIOCYyA€OHOE pacciieJOBaHUE
YTOJIOBHBIX —IpaBoHapymeHuit (m. 17
4. ct. 3 VIIK); 6) cympio, To ecTh mpen-
cerareinsi, 3aMECTUTENs  IIpelcenare-
ns, cynsu BepxoBHoro Cynma Ykpaussl,
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Briciiero crennann3npoBaHHOTO Cyaa Mo
PacCMOTPEHHIO TPAKIAHCKUX U YTOJIOB-
HBIX JIeJ, ATICIUISIMOHHOTO CcyAa ABTO-
HoMHOH PecryOnuku Kpbiv, anemssiu-
OHHBIX CyJ0B oOnacteil, roponoB Kuesa
n CeBacTonosns, paifOHHBIX, PallOHHBIX
B TOpOZax, FOPOJICKMX U IOPOJICKHUX paii-
OHHBIX Cy/IOB, KOTOpbIE cortacHo Kou-
CTUTYLMH YKpauHbl Ha 1podeccuoHab-
HOI OCHOBE YIOJHOMOYEHBI OCYLIECT-
BIISITH TIPABOCYE, A TAKKE MPHUCSIHKHOTO
(. 23 4. ct. 3 VIIK); B) npokypopa, To
€CTh JIMLO, 3aHMMAIOIIEE JIOJDKHOCTD,
IpeaycMOTpeHHylo cT. 17 3akoHa Ykpa-
uHbl «O TpOKypaType» U JeHCTBYIOIIETro
B Tpenenax CBOWX mNoimHoMound (m. 15
4. ct. 3 YIIK)[18]. Kpome TOTO, HEKOTOPBI-
MH aBTOpaMH MPEJI0KEHO OTOXKICCTBISITH
C CYIbSIMU IPUCSDKHBIX KaK JIUII, OCYIIECT-
BIBTIOIINX TpaBocyaue [19, c. 26-27].
VYka3aHHBIH CHOCOO XapaKTepUCTHU-
K TIPU3HAKOB (CBOWCTB) CIEIHAIHLHOTO
cyObekTa HapylIeHMs IpaBa Ha 3alluTy,
KakK INpejcTaBisiercs, HebesynpeueH. Bo-
nepBbiX, «mioccapuit» cr. 3 YIIK npen-
Ha3HA4YeH Ui TOJKOBAaHHS TEPMUHOB,
UCIIONB3YyeMbIX MMEHHO B 3TOM 3aKOHE,
4TO0 He TpeOyeT MMIIEpaTUBHOW 3KCTpa-
HOJISILIMU €r0 B APYrue IpaBOBbIE AKTHI,
KOTOpbIE HE BXOAAT B YrOJOBHOE IPO-
[[eCCyaIbHOE 3aKOHOJATENBCTBO (B TOM
yucie u B nonoxkenns YK u ero ct. 374).
Bo-Bropeix, B m.o. 15, 17, 23 ct. 3 VIIK
MOHATHSA «IIPOKYPOP», «CIIEIOBATENbY,
«CyZbsD» UCTIONBH30BAHKI IS 0003HAUCHHS
JIII, TIPEICTABIIIONINX YIaCTHHKOB yTO-
JIOBHOTO TIPOU3BOZCTBA — CYA U CTOPOHY
ob6BunHeHus. [Ipu 5TOM MMeeT 3HaUYeHHE
BBINIOJIHSIEMAss MMH  IIpoLiecCyalbHas
¢dyHKIMSI, a HE BO3MOXKHOCTH obecrie-
YMBaTh WIM HapyllaTh [PaBO Ha 3alllu-
Ty. B-TpeTbux, TEpMHHBI «IIPOKYpODP»,
«CIIEIOBATEIbY, «CYIbsl» MOTYT OBITH
MHTEPIPETHPOBAHBI U IIyTEM 00palleHHs
K 3aKOHOJATENIbCTBY O CYIOYCTPOMCTBE
U O NPaBOOXPAHUTENIBHBIX OpraHax, a He
k YIIK. B sTom ciydae onm OymyT pac-
CMaTpHUBaThCs UCKIFOYUTEIBHO ISl 000-
3HAUEHHS OMNpEIENEHHBIX TODKHOCTEH B
Cylax M MPaBOOXPAHHUTEIBHBIX OPraHaXx.
[Ipn TakoM monxonme B IMEpEUeHb TAKMX
omnpeneneHHbIX B cT. 374 YK cyObexToB
KaK «cJeIoBaTeNlby, He OyayT BKIIIOUe-
HBl JIMIA, JOJDKHOCTH KOTOPBIX HMMEIOT
npyrue Ha3Banus. Tak, B HanmonamsHOI
MOJIMLIUH JINLA, OCYIIECTBISIONMX A0CY-
neOHOe pacciieloBaHue MO YrOJIOBHBIM
NPOU3BOJCTBAM, 3aHUMAIOT JOJDKHOCTH
«CIJIE/IOBATEIIbY, «CTAPILIUH CIIeIOBATEIbY.

B T0 xe Bpemsi, B HauronanbHOM aHTHU-
KOPPYIIIIHOHHOM OIOpO YKpawHBI JIOJIK-
HOCTH CIIeIOBaTeNsI HE CYIIECTBYET. JTH
3aa9y BBIONHAIOT JIMIA, HAXOSIIHUECS
Ha JOJDKHOCTSIX «CTapIIMi JETEKTHBY,
«nerektuBy (4. 1 ct. 10 3akoHa YKkpanHsl
«O HannoHaibHOM aHTHKOPPYIIIHOHHOM
oropo Ykpauuer»y [20]). [TomoOHBIE BEI-
BOZIbI HEOOXOAMMO CJIeNaTh W NpU CpPaB-
HEHHMU COZAEP’KaHUS TOHATUS «CYAbsS» B
m 23 4. 1 cr. 3 VIIKn u. 1 ct. 52 3akoHa
VYkpaunsl «O cya0ycTpoiicTBe U craryce
cyneir». Ilocnennuil ompenenser cyabio
KaK TpakJaHMHA YKpauHbI, KOTOPbIA B
cootBeTcTBUM ¢ KoHcTuTymumeit VYipa-
WHBl M YKAa3aHHBIM 3aKOHOM Ha3HaueH
CyAbCH, 3aHUMACT IUTAaTHYIO CYACHUCKYIO
JOJDKHOCTH B OJHOM H3 CyIOB YKpPaWHBI
U OCYIIECTBIISIET TIPaBOCYIUe Ha mpodec-
cuoHansHOH ocHoBe [21]. [Ipn sTOM, Kak
BHVMM, TIPUCSDKHBIA STHM OTIpeeTICHHEM
YK€ He OXBaThIBACTCS.

Eme oxno (derBeproe mo cuety) 00-
CTOSITEIIBCTBO, Tpedyloliee yyera B X0Ie
pPacCMOTpEHHsl CIENUAIbHOIO CcyObeKTa
B COCTaBE IIpaBa Ha 3aIlUTy, MPOM3BO-
JHO OT HJIEH, COMIACHO KOTOpPOW MpaBo-
Cylie MOXKHO paccMaTpHuBaTh HE TOJBKO
KaK JIeSTeNbHOCTh COOTBETCTBYIOMIUX
OTEUECTBEHHBIX OPraHOB BIACTH. YKpa-
MHA TPU3HAET IPABOBBIC MOCIEICTBUS,
BBITEKAIOIUE U3 PELICHUH MO YTOIOBHBIM
MIPOM3BOACTBAM (JefaM), MPUHSATHEIM Op-
TaHaMH MPABOCYAMS JIPYTHX TOCYNApCTB.
B wactaocTH, 3TOrO Tpebyer EBpomeii-
CcKas KOHBEHIHUSI O MEXIyHapOJHOI
JEHCTBUTEIEHOCTH  YTOJIOBHBIX  TIPHTO-
BOpPOB (METyHapOTHO-TIPABOBOM JIOKY-
MEHT, TOANUCAHHBIA TPaBUTEILCTBAME
rocymapcte — wieHoB Coera EBporst
28.05.1970 r. u parupUIUPOBAHHBII
Vkpanno#t 11.03.2003 r. [22]). Kpome
Toro, cormacHo 4. 1 ct. 9 YK npurosop
Cy/la MHOCTPAHHOTO TOCYJapCTBa MOXKET
OBITh YUYTEH, €CIIM T'PAXKIAHUH YKPauHbI,
MHOCTpaHell WM JIMIO 0e3 TpaxaaH-
cTBa OBUIM OCYXXIEHBI 3a MPECTYILUICHHUE,
COBEPILICHHOE 3a MpeJeaaMu YKpauHbI,
1 BHOBb COBEpIIMIM MPECTYIUICHHE HA
Tepputopun YkpauHbl. MTak, 3akoHHBIE
pelieHns, TPHUHATBIC KOMIIETCHTHBIMH
opraHaMM BIIACTH 3a TIpefenamMH YKpa-
WHBl (DEATENTPHOCTh KOTOPBIX OTHIOIb
He penmamentupyercs YIIK VYkpawnsr),
BIMSET Ha YTOJIOBHO-TIPABOBOWM CTaTyC
muaHOCTH B YKpamHe. [Tootomy cremyer
MIPU3HATh, YTO NPABOBOE 3HAYEHHE HMe-
er o0ecreueHne 3TOMY JIMILy BO3MOXK-
HOCTH pE€aJin30BaTh IPaBO Ha 3aILUTy B
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mpoueaypax MNPUHATUS ITUX PELICHUIL.
Haxonen, no6aBum K 3ToMy HOpMY 4. |
ct. 8 YK (T. H. «peanbHbIi» TpUHINT JeHi-
CTBHS YTOJIOBHOTO 3aKOHA B IIPOCTpPaH-
ctBe). MHocTpanmps!l u auma 0e3 Tpaxk-
JTAaHCTBA, HE MPOXXMBAIOIINE TIOCTOSHHO B
VKpanHe, COBEpIIUBIINE IPECTYIIICHUS
3a ee IpeAeNnaMy, MOUIeKaT B YKpauHe
oTBeTCTBEHHOCTH T0 ee YK B ciydasx,
€CJI OHM COBEPILIMIIH MPETyCMOTPEHHbIE
VK VYkpauHbl TSDKKHE HIIH 0C000 TSDKKHE
NPECTYIUICHUs] HPOTHB TPaB M CBOOOJ
rpak/iaH YKpanHa WM HHTEpecoB YKpau-
Hbl. [IpuHUMas BO BHUMaHHE yKa3aHHbII
HPUHLMIT MOXKHO YTBEPXKJaTh, YTO JIMIIO,
OCyLIECTBIAIONICE  JOCyAeOHOe — Clel-
CTBHE WIH TPABOCYIHUE B WHOCTPAHHOM
TOCyapCcTBe (M 3aHMMAIOIIEE JOKHOCTS,
TOX/IECTBEHHYIO TOJDKHOCTSIM CYy/IbH, CIIe-
JIOBAaTeINs WM TMPOKYpOpa B YKpawWHe), 3a
HapyIIeHHe MpaBa Ha 3alUTy, COBEPIICH-
HOE€ B OTHOLICHUH T'PpaXXJaHWHA YKpPaHHBI
(mo xpaiiHeit Mepe, ero KaJU(pUIMPO-
BaHHBIN BUJI, KOTOPBIHA SBISICTCS TSKKUM
MPECTYIUICHHEM), TOISKUT B YKpanHe
YTOJIOBHOI OTBETCTBEHHOCTH, T.€. MOXKET
NPU3HABAThCS CYObEKTOM MPECTYIUICHNUS,
npenycmorpennoro ct. 374 VK. Ucxoxns
U3 3TUX COOOpaXeHHUil, B KPyT CyOBEKTOB
HApYyLICHUs [paBa HAa 3aLUTY CIeIyeT
BKJIIOYUTH M JIOJDKHOCTHBIX JIMI[ HPaBO-
OXPAaHHUTEIBHBIX U CyACOHBIX OpraHoOB
MHOCTPaHHBIX TOCY/IapCTB.

BoiBoabl. B 1ienom ananu3 cyobekra
HapyIIeHUs IpaBa Ha 3aIIUTY, U pe3yJbTa-
TBI PACCMOTPEHHS B TaHHOH ITyOIMKannu
HEKOTOPBIX €r0 OOIMX M CHEeNHaIbHBIX
CBOMCTB IO3BOJIIIOT HPUHUTU K CIEAYHO-
MM BBIBOZIaM. Bo-miepBrIX, mpeacTaBis-
€TCsI HelleJIecoo0pa3HbIM U HEJIOTHIHBIM
Cpear TPU3HAKOB CYOBEKTa, MPEIyCMO-
TpeHHoro cT. 374 YK, npectynHoro Ha-
PYILLIECHUS paBa Ha 3aIIUTY BBIACIATH TaK
Ha3bIBACMbIl  «IIOBBILICHHBIH» BO3pacT
YIOJIOBHOH OTBeTCTBEHHOCTH. OTianvaro-
muiics ot mpeaycMoTpeHHoro cT. 22 YK
(dakTHYeCKMii MHHHMAIBHBIA  BO3pPacT
(21, 23 wnmu paxe 30 net) nuna, KOTO-
poe MOXKET OBbITh CyObEKTOM yKa3aHHOTO
MPECTYIUICHHS, HA CaMOM JIeJIe CaMOCTO-
SITEJIFHOTO  YTOJIOBHO-IIPAaBOBOTO  3HAYe-
HUSI HE UMEET M SIBISCTCS JINIIb OJHUM
13  KBaNH(UKAIMOHHBIX  TpeOOBaHWUA,
COOJTIONICHNEe KOTOPBIX HEOOXOIUMO JUIS
BCTYIUICHHSI B JIOJDKHOCTB (CJIIOBATEIL,
HpOKypopa, cyabu). Bo-Bropsix, crnocob
onucanus B qucnosuimn 4. 1 ¢t 374 YK
CIIELMAJILHOTO CYObEKTa B COCTaBe Hapy-
IICHHUS MPaBa Ha 3alUTy UMEET CoJleprKa-
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TeIbHBIE HEJOCTAaTKA U CHCTEMHO-IIPABO-
BBIE IPOTHBOPEUNS, KOTOPBHIE CO3/AI0T
MIPEATIOCHUIKN JJIsI HEOAHO3HAYHOTO TOJI-
KOBaHHSI HOPMBI U CITOCOOHBI YCIIOKHUTD
peaaM3aliio yroJIOBHOH OTBETCTBEHHO-
CTH 3a HapyllIeHHe NpaBa Ha 3amuty. He
IpeTeH yst Ha 6eCCIIOPHOCTD ITOTO pelle-
HHS, 3aKOHOJATEII0 MOXET ObITh Hpen-
JIOKEH CIEAYIOUIMI crocod ycTpaHeHUst
TUX «Ie(PEKTOB»: 3aMEHHUTh B [HCIIO-
3unud 4. 1 ct. 374 YK ucuepnsiBaronuii
nepevyeHb CyObeKTOB MPECTYIICHHS «CO-
BEPILCHHOE ClIe/IOBATEIEeM, IIPOKYPOPOM
WK CyIbel» CIIOBAMH «COBEPLICHHOE
JIOJDKHOCTHBIM JIMLIOM, OOSI3aHHBIM 00e-
CHEYNTH MPABO HA 3aMIUTY». B-TpeThux,
CyOBeKTaMH HapylIeHHs @paBa Ha 3a-
IIUTY MOTYT OBITH MPH3HAHBI TOJKHOCT-
HBIE JIMIAa KaK OTEYECCTBEHHBIX, TaK M
WHOCTPAHHBIX CyNEOHBIX W IPaBOOXpa-
HUTEIBHBIX OPTaHOB, OCYIIECTBIISIONINE
IIPaBOCyAME U JI0CyAeOHOE CIIeNCTBHE U
00s13aHHBIE COOMIOATh MPABO JIMLA Ha 3a-
muTy. B 1iesom ke Bonpoc crenuanbHoro
cyObekTa HapylIeHUs IpaBa Ha 3allUTy
TpeOyeT AabHEeNIero n3y4eHus.
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