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Ukraine and the perspective directions of its further development are described.
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YJIK 351.741
Caartokym L. O.
IMPOBJIEMH 3ACTOCYBAHHS MOJIIEACHKOTO MIKJTYBAHHSA
HAIIIOHAJIBHOIO MOJIIIIEIO YKPATHU

Y meszax euceimneno okpemi acnekmu HOPMAMUBHO20  pPE2YNIOBAHHA  IHCMUMYMY
noaiyelcvbko20 nikiyeauwHs. Pozensanymo mamepianvHi ma  npoyecyanvHi  UMOSU U000
3aCcmocy8anHs NONIYeicbKo2o NiKAyeanHs. Bxazano okpemi numanns, axi nompeoyroms nooanvioi
HOPMAmMuHOI po3pooKU Yyb020 HO8020 OISl BIMYUSHAHO20 NPABA IHCMUMYM)Y.

Knwuoei  cnosa:  noniyeiicoke — nikiyeanus,  Hayionanbna — noniyis Ykpainu,
AOMIHICMPAMUBHULL NPOMOKOIL.

[Ipuiinarts 3akony VYxkpainu «IIpo HamionanbHy mMoimio» O3HAMEHYBAjJO IOYATOK
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nepedy0BM LBOTO IPAaBOOXOPOHHOTO OpraHy Ha 3acajax IepeayciM CepBICHO-OPI€EHTOBAHOTO
migxony. OgHUM 13 HOro MPOSBIB CTaJ0 3aKPIIUICHHS TOJIIEWCHKOTO MIKJIYBaHHS SIK OJHOTO 13
BUJIIB HOJIERCHKUX 3aXO0/IiB.

OO00B’s130K HaJaBaTH JOIMOMOTY I'pOMajsHaM, SKi MOTPANWIM Yy CKJaJHE CTaHOBUILE, OyB
3akpitieHud mie y 3akoHi Ykpaiau «IIpo mimimito» (m. 24 4. 1 ct. 10). OgHak BiIMIHHICTH
MOJTIIIEHCHKOTO IMKIYBaHHS TOJIATAE caMe€ y BUAUICHHI HOro B SKOCTI OKPEMOI'O IMOJIIEHCHKOTO
3ax0/y, 31 CBOIMH OCOOMCTOCTSIMU Ta YMOBaMH 311 CHEHHS.

[Tomineliceke miknyBaHHS, BiamoBigHO a0 cT. 31 3akony VYkpainu «I[Ipo Hamionaneny
MOJTIIIiI0», HAJICKUTD JI0 TPYMH MPEBEHTUBHUX MOJIIEHCHKUX 3aX0JIiB, OJHAK JICIIO BiAPi3HAETHCS
BiJl IHIIMX 3aXOfiB, 00’€IHAHMMM y HaHy Trpyny (Hamp., HepeBipKa ITOKYMEHTIB 0co0H abo
omuTyBaHHS ocobu). lle mOB’A3aHO 13 NPU3HAYCHHSM MOJILEHCHKOTO IKIYBAaHHA: BOHO
CHpsSIMOBaHE IMepeayciM Ha 3aXUCT HpaB 1 cBOOOA 0COOM, MIOAO SIKOI BOHO 3aCTOCOBYETHCA. Y
3B’A3Ky 13 LIUM, YITKO OKpecJeHe 1 KoJIo 0ci0, MI0A0 SKUX 3aCTOCOBYETHCS TOJIIEHChKE
mikiyBaHHs. BOHO BKITIOYA€E: HETTOBHOIITHIX 0Ci0 BikoM 10 16 poKiB, sIKi 3amuImmiancs 6e3 IoTsay,
0cobH, SK1 MiI03PIOIOTHCS y BTEYl 3 NCUXIaTPUYHOTO 3aKJIaay UM CHEIialli30BaHOr0 JIKyBaJIbHOTO
3aKkiaay, /€ BOHU YTPUMYBAIUCS Ha MiJICTaBl CyIOBOTO pIlIEHHS, OCOOHW, SKI MAarOTh O3HAKU
BUPAKEHOTO NCHXIYHOTO po3yamy i CTBOPIOKOTH PEallbHy H€6€3H6Ky oTrouyrounM abo cobi Ta
ocobu, ski mepedyBalOTh y MYyOJIIYHOMY MICII 1 BHACHIOK CI’SHIHHS BTpaTHIW 3AaTHICTh
CaMOCTIHHO MepPeCcyBaTUCS Y CTBOPIOIOTH peabHy Hebe3neKy oTouyroyum abo cobi [2].

B ycix Bumagkax MoBa e He CTUIBKM TpO 0cCi0, SIKi BUMHSIOTH a00 MOXYTh BUMHHTH
MIPABOIMOPYIICHHS (SK Y BUMAQAKY 3aCTOCYBAaHHS IHINUX IMOJIIEWCHKUX 3aX0JliB), a MPO OcCi0, sKi
nepe0yBaroTh y CTaHi, 10 CTBOPIOE MOTEHINIHY 3arpo3y A HUX, a, B OKPEMHUX BUMNAJAKaX, 1 JUIs
oTouyrouux. Biarak, HiasiMH MOMIIEHCHKOTO MIKIYBaHHS €, 3 OJHOTO OOKY, YCYHEHHS OOCTaBHH,
0 CTBOPIOIOTH TaKi PHU3HWKH, a 3 IHIIOTO — HAJaHHA iM JOMOMOTH (MEIWYHOI, MOOYTOBO,
MPaBOBO1), HAMPABIICHO]T HA 3aXUCT Ta peaji3allilo iX MpaB Ta 3aKOHHHUX 1HTEPECIB.

Bognouyac, He MOXXHa BBaXaTW MOJINEHCHKUM MIKIYBaHHIM OyAb-SKEe HaJaHHS
MOJTIIEHCHKUM JOTIOMOTH TpomassiHaM. [lomitelcbke MKITyBaHHS MOYKE 3aCTOCOBYBATHUCS JIUIIIE JI0
HABEJICHOTO BHUIIE Koja OcCi0 Ta Nuile y BH3HAYCHUX BHUMaAKax. [Ipu mpoMy, A0 HOMIIEHCHKOTO
MIKJIIyBaHHS BUCYBAIOTHCS Ti caMi 3arajbHi BHUMOTH, IO ¥ JO I1HIIUX TMOMIIEHCHKUX 3aXOIiB,
Bu3HaueHi cr. 29 3akony VYkpainu «[Ipo Harmionansny mnomimito». BiamoBigHo npo Hed,
MOJIILENChKUN 3axX1]] Ma€ OyTH 3aKOHHUM, HEOOX1JHUM, TPOMOPLIHHUM Ta €(PEKTUBHUM [2].

BuMora 3akoHHOCTI O3Hayae, IO 3axXiJ, SKUH 3aCTOCOBYETbCA, Mae OyTH BHU3HAYEHUH
3aKOHOM. [HIIMMHU CIIOBaMH, BiH Ma€ 3aCTOCOBYBATHCS 3a IIJCTaB, IepeadadeHUX 3aKOHOM, Y
MeXax MOKJIAJCHUX Ha IMOJJIIII0 MOBHOBA)XEHb Ta BIAMOBIIHO O BUMOT, MOPSAJKY Ta MPOLELypU
3aCTOCYBaHHS Ta O(OPMIICHHSI, BCTAHOBJIEHUX 3aKOHOM.

B xoHTeKCTI mominelchbKoro MiKIyBaHHA i€, IEpeayCciM, O3HaYae JOTPUMAHHS BUMOTH 111010
3aCTOCYBaHHS JAHOTO 3aXxOiy JIMIE J0 BHU3HAUe€HOTO cT. 41 BHYepmHOro kKoia ocid Ta 3a
BUKJIQJICHOTO Y Hil BUUEPITHOTO nepeniky oOCTaBHH.

KonkperHi nii, ski BYMHSIOTBCA TpAIliBHUKAMH TIOMIIii B MeXax 3acTOCYBaHHS
MOJTIIIEHCHKOTO MIKITYBaHHS, 3aKOHOJABYO HE BCTAHOBJIIOIOTHCS, OMHAaK 3akoH Ykpainm «IIpo
HarmionaneHy mosmiiitoy» 9iTKO BCTAHOBIIIOE PE3YyJIbTAT, SIKOTO MAa€ JOCSATTH MOTO 3IMCHEHHS 1100
oco0u.

BinnmoBigHo 1o cr. 41 3akony VYkpainu «lIpo HamionanbHy mnodmimito», mnomineicbke
MIKJTYBaHHS Ma€ HACIIIKOM:

- IIOJO HEMOBHOIITHIX 0ci0 BikOM 10 16 pokiB, sKi 3amummiaucs 0e3 IOTmsifdy,
nepefaHHs OaTbkaM a0O YCHMHOBUTEINSIM, OIIKyHaMm, MIKJIyBaJlbHUKaM, OpraHaM OIIKH Ta
MKJIyBaHHS;

- 1070 0ci0, SKi1 MiI03PIOI0ThCA y BTEUl 3 MCUXIATPUYHOTO 3aKiIaly UM CIIeLiaji30BaHOrO
JKYBaJIbHOTO 3aKJIay, 1€ BOHH YTpUMYyBajacs Ha MiJCTaBi Cy0BOrO pillleHHs, Ta 0Ci0, SKi MalOTh
O3HAaK{ BUPa)KEHOTO TICUXIYHOTO PO3JIay 1 CTBOPIOIOTH peajibHy HeOe3eKy 0TOuyouuM abo coll —
nepelaHHs BIANOBIAHOMY 3aKJIay;

- moao ocib, ski nepedyBaloTh y MyOIIYHOMY MICIH 1 BHACTIJOK CII’SIHIHHS BTPaTWIIN
3/IaTHICTh CAMOCTIHHO MEPECYBATUCA YU CTBOPIOIOTH pealbHy HEOE3MeKy OTOUyIYMM abo co0i, —
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nepelaHHs y CrelialIbHU JIIKYBaJIbHUN 3aKJIaJ1 Y1 JI0 MICIIS TPOKUBaHHS [2].

BiamoBigHICT, HACHIAKY MOMIIEHCHKOrO TMIKIyBaHHSA OOCTaBMHAM ii 3aCTOCYBaHHSAM €
BOXJIUBUM €JIEMEHTOM BUMOTH 3aKOHHOCTI. 30Kpema, 1€ MiATBEPPKYETHCS HHU3KOI0 CYJOBHX
pilieHp, SKi BKa3yBaJd Ha HE3aKOHHOCTI i MpaI[iBHUKIB MOJILii Yy BUMAAKY TOCTaBJICHHS OCiO,
I0JI0 SKUX 3aCTOCOBYBAJIOCH IOJIIEHChKE MIKIyBaHHS, 0 YCTAaHOB 1 MICIlb, HE Tepen0adeHnX
3akonom Ykpainu «lIpo HamionaneHy mosmimito» (HampukiIaa, AOCTABICHHS OcCoOM y CTaHi
AJIKOTOJIBHOTO CIT’SIHIHHA J0 MMYHKTY 00IirpiBy 0€3J0MHUX).

OKpiM 1IBOTO, CJIIJI 3BEPHYTH yBary, mo y *OJHOMY 13 BUITAJIKIB 3/1HCHEHHSI MOTIIEHCHKOTO
MIKJTYBaHHS B SIKOCTI MOTO HACHIAKY HE MepeadadaeTbcs TOCTABICHHS OCOOHM 10 MiAPO3ILTY
nominii. Ile He o3Hauae, MmO B MeXax MOJINEHCHKOTO MIKIyBaHHSA 0co0a HE MOXKe OyTH Tyau
nocTaBieHa. BopHouac, Take JOCTaBIEHHS Mae€ 3IMCHIOBATUCS JUIIE Y BUMAJKY, SKIIO BOHO
HEOOXI1JIHE ISl JOCSITHEHHS IIJIeH MOMIEHChKOTro IMKIyBaHHS (HANPHUKIAA, KOJIH HEMOBHOJITHS
ocoba, 3 OrIAay Ha MI3HIO TOAUHY, HE MOKE€ OYyTH HEraifHO IepejaHa OpraHaM OIKHA Ta
MIKITyBaHHS).

JloTpuMaHHs BHMMOTM 3aKOHHOCTI BKJIIOYa€ MW HEOOXIIHICTb JOTPUMAHHS MNPOLEAYpU
3MIMCHEHHS MOMILEHCHKOro TMIKIYBaHHs, BaXKJIMBUM €JIEMEHTOM $IKOi, y CBOIO 4Yepry, €
JIOKyMeHTanbHe oQopmieHHA. [Ipo KOXKeH BHUIAJOK TMOMIIEHCHKOTO MIKIyBaHHS CKJIAJA€ThCS
MpoToKoI. €11Ha oro ¢opma Hapasi He 3aTBepiykeHa, ane 3akoH Ykpainu «IIpo Harionanbny
HOJIIiI0» JOCTaTHbO JETAJbHO BCTAHOBIIIOE HOro 3MICT, BH3HAYalOYd, [0 B MPOTOKOJI
3a3HAYAETRCS: MICIIE, IaTa 1 TOYHUHN 9ac (roJuHa 1 XBWIMHU) 3aCTOCYBAaHHS MOJIIEHCHKOTO 3aX0.1Y;
MiZICTaBU 3aCTOCYBaHHS; ONUC BWJIy4EHOI 30poi YW IHIIMX TMPEIMETiB; KJIOMOTaHHS; 3asBU YU
CKapru ocoOw, KIIO TaKi HAIXOIWIN; HAsBHICTb YH BIICYTHICTh BUJIUMUX TIJIECHUX YIIKOKEHb.

Craix HaroJOCUTH, IO TMPOTOKOJHU IMPO MOJINEHChKE MIKIYBAaHHS MOXYTh Y IMOJATBIIOMY
BUCTYIATH JpKepenoM iH(opmarii mpo oOCTaBHHM CKOEHHSI MPaBONOPYIIEHb. 3 OIJISAY Ha IIe,
IPOTOKOJI MAa€ MICTUTH MAKCUMAJIbHO JI€TaJIbHI BIJOMOCTI IIPO 3aCTOCYBAHHS L[LOTO MOJIIEHCHKOr0
3axofy. Y TMOJAalbLIOMY, 3aTBEPUKEHHS €AMHOI (OpPMHU MPOTOKOIY Ma€ CHPUATH OLIbII
e(heKTUBHOMY 3aCTOCYBAHHIO JAHOTO MOJIIEHCHKOTO 3aX0.1y.

BuMora HeoOX11HOCTI OJISrae y TOMY, 10 JJIsi BUKOHAHHS TTOBHOBAYKEHb MO HEMOXKIIMBO
3acTOCYBaTH 1HMIMHU 3axiJ abo Horo 3acTocyBaHHs Oynie Hee(EeKTUBHUM, a TAKOX SKILO TaKUH 3aXi]
3aro/li€e HalMEHIITy KOy SIK aJpecary 3axo/ay, TakK 1 IHIITUM 0Co0aM.

Xoua mnoinencbKe MIKIyBaHHS HalpaBlIEHE MEpeayciM Ha HaJaHHS JOIOMOTU 0co0i, 11010
SKOi BOHO 3aCTOCOBYETHCS, BOHO MOXe€ OyTH TOB’si3aHE 13 MEeBHUM OOMEXEHHsM ii mpaB (Hamp.,
mpaBa Ha CBOOOy mepecyBaHHs). Y 3B’SI3KY 13 IIUM, 3aCTOCYBAHHS MOIIEHCHKOTO MIKITyBaHHS Ma€e
3aCTOCOBYBATHUCSA JIMIIE y BUMAAKY, SKIIO BOHO JTIWCHO € HeoOXimHUM. Tak, He Oyae JOIUTbHUM
3aCTOCOBYBAaTH TMOJIIEHChKE MIKIyBaHHS A0 0coOH, fKa, XOo4a 1 MAa€ O3HAKU aJKOTOJIHHOIO
CII’SIHIHHS, Ma€ MO>KJIMBICTh CAaMOCTIMHO IepecyBaTHCs 1 HE CTBOPIOE 3arpo3M cOO1 UM OTOUYIOUUM,
a0o 1o miamiTkiB y Bill 14-15 pokiB, K1 CAMOCTINHO MOBEPTAIOTHCS JOJIOMY 31 LIKOJIH.

Bumora mponopuiifHOCTi, fiKka O3Ha4ae, IO IIKOJA, 3aMOJisHAa OXOPOHIOBAHUM 3aKOHOM
npaBaM 1 cBOOOJ1aM JIIOJIMHHU a00 iHTepecaM CYCHUIbCTBA UM JEp)KaBU, HE MOBHHHA MEPEBUIIYBATH
Onara, JJig 3aXUCTYy SIKOTO BiH 3aCTOCOBaHUM, a00 CTBOPEHOI 3arpo3u 3amoiisiHHS MmKoau. Ll
BUMOTa 0COOJIMBY Ba)KJIMBA MPU 3aCTOCYBAaHHI 3aX0/1B IPUMYCY, B SIKHX MOX€ BUHUKHYTH MOTpeda
IpU 3/1MCHEHH] MOJINEHChKOro MIKIYyBaHHA (HAlpUKIA, y BUMAJKY 31IHCHEHHS MOJIIEHCHKOTO
MIKJIYBaHHS 110/10 0Ci0 y CTaHI aJKOTOJBHOIO CI’SHIHHSA 200 0coOH, fKa IMiJI03PIOETHCS Y BTEUl 3
MICUX1aTPUYHOTO 3aKJIaAy UM CHEIiaTi30BaHOTO JIKYBaJIbHOTO 3aKjIaay). 3amo/isiHa 32 TAKUX yMOB
ITIKO/1a TOBUHHA OyTH MiHIMaIbHOIO.

Hapemri, BuMora e¢geKkTUBHOCTI O3HAaya€, IO 3aCTOCYBAaHHS MOJIIEHCHKOIO 3aX0.y
3a0e3mevdye BUKOHAHHS TTOBHOBAKEHB TOJIIIII. Y BHITaKy MOMIIEHCHKOTO MIKIYBaHHS 1€ O3HAYa€
abo mepenaHHsl ocoOu nependaueHuM 3aKOHOM oco0aM abo opraHizauisiMm (0aTbkaM, JIKYBaIbHOMY
3aKJIay TOLI0) ab0 MPUMMHEHHS 00CTaBHH, 10 OOYMOBHIN HEOOX1IHICTh 3iHICHEHHS MIKIyBaHHS
(Hamp., BUSIBJICHHSI BIACYTHOCTI Y 0COOU MCUXIYHOTO PO3Naay, NpuOyTTs OaThbKiB HEMOBHOJITHHOT
ocobu Tomo). [Ipu mpomy, CiIig HArOJIOCKUTH, IO OCHOBHOIO METOIO TOJIIEHCHKOTO MIKIIYBAaHHS €
HAJaHHS JOMOMOTH 0c00i. Y 3B’S3KY 13 IIUM, KpUTEpiii e()eKTUBHOCTI T0JJaTKOBO BUMArae BXKHTTS
MOJIIEHCHKUM yCiX HEOOXITHHX 3aXOJliB, CIPSIMOBAaHMX HA JOCSITHEHHS i€l METH: 3’ sICYBaHHA
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CTaHy 3JI0pOB’sl 0coOuW, HaJaHHA, 3a HEOOXITHOCTI, MEPUIOi MEIUYHOI TOMOMOTH, SKIIO LHOTO
BHMararTh 0OCTaBUHU — BUKJIMK JIIKapiB, HAJaHHS TIOMIOMOTH MMOOYTOBOTO XapakTepy (HaIpUKIIA,
3abe3neueHHs 00irpiBy 0coOu y XOJOIHY MOPY POKY) TOIIIO.

BinHocHa  HOBM3HA  TOMNIIEHCHKOTO  MIKITYBaHHS, [o€AHaHa 13 HEJIOCTaTHIM
YHOPMYBaHHSIM,00YMOBIIFOE BiTHOCHO HEIIMPOKE BUKOPUCTAHHS JaHOro 3axony. OKpiM IbOro,
CyZIOBa TPaKTUKa TMOKa3ye, M0 B OKPEMHUX BHUIAJKAX TONIIEHChKI 3aCTOCOBYIOTh MOTO HEBIpHO.
30KkpeMa, BIIHOCHO YacTO CY/AOBi pIIICHHS KOHCTaTYIOThb B SIKOCTI MOPYUICHHS HECKIJIAQJAaHHS
MPOTOKOJIY PO TMOJIIEHChKE IMKIyBaHHA. YacTKOBO II€ TMOSICHIOETHCS THM, IO, 3 OMVIALY Ha
BIJICYTHICTh 3aTBEpKEHOT (OpMHU, BIJICYTHI 1 OJaHKM TaKuX MPOTOKOIIB. OKpiM IIbOTO, Y HH3II
BUIIA/IKiB BKa3yBaJIOCh Ha MOPYIIEHHS BUMOT MPOIMOPIIIITHOCTI 3aCTOCYBAaHHS CHIIM TIPH 3/1HCHEHHI1
MOJIIIIEHCHKOTO MKITyBaHHSA (IIOJ0 OCi0 y CTaHI aJKOTOJIBHOTO CIT'SHIHHA Ta 0cCi0, sKi
JEeMOHCTPYBaJIM 0O3HAKU TICHXIYHOTO PO3J1aJly), a TAKOXK HEJIOTPUMAHHS BCTAHOBJICHOT 3aKOHOM ITLJTi
3MIMCHEHHS TOMIIEHCHKOr0 MIiKIyBaHHS (JOCTaBJICHHS OCOOHM 10 3aKiaay, HemependadeHoro
3aKOHOM). 3 IHIIOTO OOKY, CJi/I BKa3aTH HA IIHUPOKE 3aCTOCYBAHHS MOJIIEHCHKOTO MIKITyBaHHS MPU
MPOTHIIT IPABOMIOPYIIEHHSM, IO CKOIOIOTHCS MPOTH HEMOBHOMITHIX. Tak, y HU3II CYJI0BUX PIllICHb
10710 11030aBJIeHHs 0aThKIBCHKUX IPaB MPOTOKOIH PO 3aCTOCYBaHH MOJIIEHCHKOTO HiKJ‘IYBaHHSI
BUCTYNAH B SKOCTI JIKepe 1H(1)0pMau11 TUIS HpI/II/IHﬂTTH cyaoM pimeHHs. Bingrak, momineiicbke
MIKJTYBaHHS MOXeE BUKOPHCTOBYBATHCS 1 UIs peasnizallii MoJIOKEeHb, HANPUKIIAA, 3aKOHY YKpaiHH
«[Ipo 3anmoOiranHs Ta MPOTHIIIO JOMAIIHHOMY HACHJIBCTBY» [1] Ta 1HIIMX HOPMATHBHO-TIPaBOBHX
aKTiB, HAIIPABJICHUX HA 3aXHCT MPaB JiTEH.

BpaxoByroun 1€, iHCTUTYT MOJILIEHCHKOTO MIKIYBaHHS MOTPeOye MOJAIBIIOTO PO3BHTKY.
Tax, HeoOXiTHUM € 3aKpirmieHHs Gpopmu 6JIaHKY TPOTOKOIY MPO 3AIHCHEHHS HOTO MOJIIEHCHKOT0
3axony. OKpiM LbOTrO, JOJATKOBOTO YHOPMYBaHHSI NMOTPEOYIOTh MUTAHHS JOCTaBJIEHHS 0COOH,
IIOA0 SIKOT 3/IMCHIOETHCS MOJIIEHChKe MIKIyBaHHS, M0 MOJIMil (y pa3i HEoOXimHOCTI), MOPSAIOK
B3a€MOJI1 MOMIIEHChKUX 3 IHIIUMHU 3aiIHTEPECOBAHUMHU OpraHaMH Ta YCTAaHOBAMHM NPH 3M1HCHEHH]
MOJIILIEHCHKOTO MIKIyBaHHS, a TAaKOXX OCHOBHI alNTOPUTMH i MONINEHCHKOTro Mpu 3I1HCHEHH]
MIKJIYBaHHS 11[0J10 OKPEMUX KaTeropii ocio.
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I. Svyatokum
PROBLEMS OF THE USE OF POLICE FEDERATION BY NATIONAL POLITICS
OF UKRAINE
The theses highlight some aspects of the normative regulation of the institution of police
custody. Material and procedural requirements for the use of police care are considered. Specific
issues are specified that require further normative development of this new institute.
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