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OKPEMI IMTAHHS 3ACTOCYBAHHA CYJIOM
IMPAKTHKHN €BPOIIEMCBKOI'O CYAY 3 ITPAB JIIOJUHHN

VY crarTi Ha MiJICTaBi aHATI3y FOPHIUYHOL JIITEpaTypH Ta YHHHOTO 3aKOHOJABCTBA
PO3IISTHYTO TPOOJIEMH 3aCTOCYBaHHS CYJIOM IIiJi Yac KPUMIHAJIBHOTO MPOBAKCHHS
MPAaKTUKK €BPONEHCHKOr0 Cydy 3 MpaB JHOAUHU. [linTpuMaHO MO3HMIIT HAYKOBIIB, SKi
BiI3HAUaIOTh HEOOX1JHICTb MOCUIIAHHS MiJl 4aC YXBaJICHHS CyIOBHX pillleHb (YXBaJl, BU-
poKiB) Ha BinnoBiaHi crari KoHBeHLIT Ipo 3aXUCT NpaB Ta OCHOBOIOIOXKHHUX CBOOOJ 1
MPaKTHKy €BPONENCHKOTO CyAy 3 ITpaB JIIONUHA. HagaHo BiIOBIIHI peKOMEH AT OO0
IICTaB Ta yMOB BUKOPHCTAHHS i€l MPAKTUKH CYOM Ta X BKIFOYEHHS 10 TEKCTY CYIO-
BHX pillleHb. 3BEPHYTO yBary Ha HasiBHI HEJIOJIKH OpraHi3alliifHO-METOIMYHOTO XapaK-
Tepy, SKi HepelKoAXKaIOTh OB IMPOKOMY BUKOPHCTAHHIO MIPAKTUKU €BPONEHCHKOro
CyIy 3 [IpaB JIIOJUHY B AiSUIBHOCTI CYLY.

Kntouosi cnosa: xpuminanvhe cyOOuuHCmMso, cyoose NpOBAONCEHH, MIYMAYEHHS
Konegenyii npo 3axucm npag ma 0CHOBONONONCHUX €80DOOD, 3ACMOCYBAHHI NPAKIMUKU
€sponeiicbro2o cydy 3 npaes M0OUHY, 3a0e3nedeHts npag ma c600600 0coou.

B crarbe Ha OCHOBaHHMHM aHAIN3a IOPUIMYCCKON JIUTEPATyphl U ACHCTBYIOIIETO 3a-
KOHOJIATENILCTBA PACCMOTPEHBI MTPOOIEMbI TPUMEHEHHSI CYIOM B XOJI¢ YTOJIOBHOTO TPO-
M3BOJCTBA MPaKTHKK EBpoIEiickoro cyza 1o mpasam denoBeka. [1oaaepkaHo mo3uun
YUYCHBIX, KOTOPBIC OTMEUYAOT HEOOXOAMMOCTh YKa3aHHs IPH NPHHITHH CYACOHBIX pe-
LICHUH (OTpe/IeIeHuil, TPUTrOBOPOB) HA COOTBETCTBYIOIIHE MOJNOkKEHUSI KOHBEHIIMU O
3allUTe MpaB ¥ OCHOBHBIX CBOOOJ M TMPAaKTHKYy EBPOMENHCKOro cyaa IMo mpaBaM 4elo-
Beka. JIaHbl COOTBETCTBYIOILIHE PEKOMEHIAIIMA OTHOCHTEIFHO OCHOBAHUIN W YCIOBHI
WCIIONIb30BAHUS OTOW MPAKTUKU CYIOM M WX BKJIIOUEHHS B TEKCT CYJACOHBIX PEIICHHH.
OOparieHo BHUMaHHUE Ha CYLIECTBYIONIME HEAOCTATKH OPraHU3allMOHHO-METOINIECKO-
ro0 Xapakrepa, KOTOpBIC MPEMSATCTBYIOT 0OJee MIMPOKOMY HCIIONB30BAHUIO MPAKTHKU
EBporeiickoro cy/a 1o mpaBaM 4eioBeKa B ICITEIBHOCTH Cy/Ia.
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Based on analyses of legal literature and current legislature, the article reviews the
issues of application of case law of European Court of Human Rights in criminal legal
proceedings. The author supports positions of the scientists, who emphasize the need of
referring to proper articles of Conventions protection of human rights and fundamental
freedoms and case law of European Court of Human Rights in adjudication process. The
article works out proper recommendations on bases and conditions of application of such
practice by the court and their inclusion into the body of court decisions. It draws atten-
tion to exiting drawbacks of organizational and methodological character that preclude
more extensive use of case law of European Court of Human Rights in legal proceedings.
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Convention on protection of human rights and fundamental freedoms, application of
case law of European Court of Human Rights, securing rights and freedoms of a person.

Beryn. 3 MoMeHTy npuidHATTs KOHBEHIIIT PO 3aXMCT NpaB Ta OCHOBOIOJIOKHUX cBOOO (Ha1a-
— Kongenuis) y 1950 p. cyuacna €spomna oTprMala O1MH i3 BUSHAYAIEHIX aKTiB y c(epi Ipas Jrou-
Hu. Ha BlZ[MlHy B/l HIUINX NOAIOHAX HOPMATHBHUX (POPM 3aKPIIUICHHS NPHHLKILY [IOBArU 10 [PaB JIo-
JWHH, i1l TyMaHi3My, piBHOCTI, CBOGO/H Ta BEPXOBCHCTBA npaBa (3arampHa qekaparis pas JIONUHY,
Mi>KHapOTHHH MAKT PO TPOMAISIHCHKI 1 MOMITHYHI TpaBa), y wif Konsewmii nonarkoso OyB 3adikcoBa-
HU# Cy/I0BO-KOHTPOJIbHHI MEXaHi3M 3a0e3Me4YeHHs JOTPUMAaHHS [TPAaB JIFOIUHH, SIKi B Hill TPOTOJIOIICHI.
Omxe, came Cyn ypsaaMu aepkaB-wieHiB Paau €Bpomu, sxi mianucanu KoHBeHito, OyB BH3HAHUI
HaiOLIbI eeKTUBHOI (OPMOIO BUPIIICHHS NIPABOBUX CyHepedoK. TakuM opraHoMm craB €Bpomei-
cpKMid cyn 3 mpaB moaunu (Hagani — €CILUT). 3 mporo mpuBoOIy 3ayBakeHO, MO mpolec GOpMyBaHHS
€IMHOTO MIPABOBOTO MPOCTOPY €BPOIH y ray3i MpaB JIOAWHH 320€31eUy€eThCsl, 30KpeMa, 1 CTBOPEHHSIM
€JIMHOT FOPUIMYHOI JJOKTPUHH B 11i# cepi npasa, y Tomy uncii 3aBasku aktam €CII [1, c. 42].

AHaJi3 ocTaHHiX AociaigxkeHb i myOuaikauiii. [TutannsaM, MOB’S3aHUM i3 XapaKTEPUCTHUKOIO
Ta 3HAYEHHSIM JUKEpesl KPUMIHAIBHOIO MPOLECYalbHOIO IpaBa, YaCTUHOI SIKUX € npaktuka €CILI,
npucsgdeHo podotu FO.M. I'pomesoro, O.M. JIpo3nosa, B.M. Imenka, O.b. 3arypcskoro, M.M. Map-
yenka, M.M. Mixeenka, A.C. Menbuuka, O.€. Omensuenxo, [.I1. [Tucemennoro, I1.M. Pabinosuua,
0.B. Y3ynosoi, M.B. 1Igika, B.I1. [lIu6iko, M.€. lllymuna ta in. OTprMaHi HAyKOBISIMUA PE3yJIbTaTH
CIIPHSUTN OTPALIIOBAHHIO TEOPETUYHHUX MOJIOKEHB 111010 BKItoueHHs npaktuku €CIJI no cucremu mxe-
pen KpUMiHaJIBHOTO MPOLECYaIbHOrO IIpaBa Ta 3aKaanu (yHAaMEHT AJsl HPaKTUYHOTO 3aCTOCYBAHHS
i y perynoBaHHI KpUMiHAIbHOI IPOLIECYaJIbHOI iSUIBHOCTI. B NOCIIKEHHAX TaKoX BiJHANIILUIN CBOE
BUpIIIeHHs MUTaHHs 3HadeHHs npaktuku €CILI mas 6e3nocepeHbO1 TisTBHOCTI CITITYNX, TIPOKYPO-
PpiB, Cy/IiB, aJBOKATIB.

Hegwupinieni panime npobnemu. OHAK CITiji BIJ3HAYUTH, IO TI CUCTEMHI 3MiHH, SIKi BIAOYJIUCH
y KpaiHi OCTaHHIM yacoM, Nofanslie pedopMyBaHHS ramyseil ii mpaBa HOTpeOyIOTh NEPEOCMUCICHHS
POJIi Ta 3HAYEHHsI OKPEMUX [IPABOBUX SIBUIL Y PETY/IIOBaHHI CYCIUIBHUX BiIHOCHH, a TAKOX IX peai3a-
Lii BIAIOBIAHO 10 ycTalleHUuX y KpaiHax €sponelicbkoro Coro3y craHIapTiB. 30KpeMa, TaKUM SIBULIEM
€ npaktuka €CI1J, a Takox MiICTaBU Ta MOPSAOK ii 3aCTOCYBAaHHS ITiJ] 4YaC KPUMIHAIBEHOTO IPOBAKEH-
Hs1. Tomy moTpeOyroTh MONANBIIOTO JOCIHIKEHHS MUTaHHs GopM i crnocoiB i1 3acTOCyBaHHS CITiT4n-
MH, NPOKYpOpaMH, CYAJIIMH Ta aJIBOKaTaMH y KPUMIHAJIbHOMY MPOBA/KCHHI SIK TapaHTiil peasizaii
y HbOMY HonoxeHb KonseHuii. Ane cydacHUi cTaH BUPIIICHHS L[bOIO IMMTaHHS, Ha ’Kajlb, HE 30BCIM
Binnosigae ineosorii HoBoro KIIK Ykpainu i TUM peanisiM, y sIKMX Ma€ IpaLOBaTH CyJ0Ba CHCTEMa
JepkaBH. Bin3HadeHo, 0 HA MOMEHT yBeACHHS B Jil0 3akoHy YKpainu «IIpo BHKOHAaHHS pillIeHb i
3aCTOCYBaHHS MPAKTUKU €BPONEHCHKOTO Cyy 3 paB JIOAWHI» OKpeMi HOro HOPMH CIPUYUHIIIM 1 3a-
JIMIIAKOTh HE BUPIIICHUMHU JOTETEp YMMAJIO MPaBOBUX KOMi3ii [2, ¢. 74]. ToMy mMUTaHHS 3aCTOCYBaHHS
npaxtuky €CITJI 1 HuHI oTpebye cBOro HayKOBOTO aHAIII3Y.

IocTanoBka 3aBaaHHs. MeTOO CTATTi € aHaJi3 NUTaHb MiJICTaB 1 popM Oe3rnocepeHbOro 3a-
CTOCYBAHHSI CY/IOM TPAKTHKH €CILLy cynoBoMy IpOBaLKCHHI, @ TAKOXK 3’5ICYBAHHs CTaHy IPABOBOIO,
OpraHi3alifHOrO Ta METOAMYHOIO 3a0E3MEUCHHS Cyly MOXKIIMBOCTI 3aCTOCOBYBATH Y KPUMiHAILHOMY
npoBaukeHHi npaktuky €CITJI.

Pe3yabraTu nociaigmxeHHs. 3a poKd CBOET JisUIBHOCTI BaXKJIMBICTh CTBOPECHHS 1 HEOOXIIHICTh
(byHKuiOHyBaHHﬂ €CII, mabyTp, yKe Hi B KOro He BUKIIMKAIOTH CyMHIBIB. Llei cy0BHii opran Mixep-
JKaBHOI IOPUCMKILI BUKOHY€ Bax<IUBY (yHKIUiIO, sKa CIPSIMOBaHA HA Peasli3allilo OCHOBHHUX 3aBJaHb
KoHBeHIIi1 (ZOCSTHEHHS TICHIIIOTO €THAHHS MK wieHamu Pamn €Bporu, 3a0e3nedeHHs i pO3BUTOK
IPaB JIFOIMHA Ta OCHOBOIIOJIOKHUAX CBOOOJ, KOJICKTHBHE TapaHTyBaHHs MEBHUX IPaB, MPOTOJIOMIEHUX
y 3aranpHiit geknaparii). 3 HaBeneHUX (GopmyItoBaHb 3aBaaHb KoHBeHIIT cTae 3po3yminum, o €CITJT
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BiZlirpae QyHKIIi0 3a0e3MeueHHs, TapaHTYBaHHS 1 KOHTPOJIIO 3a JOTPUMaHHIM camol KOHBEHIIIT sk oj1-
HOTO 3 HEHTPAIBHUX aKTiB Pagu €Bpory, a TAKOXK CTOCOBHO OKPEMHUX i1 ITOJI0KEHb, SIKUMH TepeadadeHi
BiJITIOBI/IHI MpaBa Ta OCHOBOIIOJIOXKHI CBOOOAM MoArHMU. L{eil BUCHOBOK MiATBEPIKYEThCS 1 aHATI30M
nonoxenb Konsenuii. Tak, Bianosiguo 1o cr. 19 Konsenuii €CILI cTBOpIOETHCS 11 3a0€3MeUeHHS
norpuManHs Bucokumu Jlorosipuumu CTopoHaMu ixHix 3000B’s13aHb 32 KOHBEHIII€10 Ta IPOTOKOJIAMHU
110 Hel, a #oro QyHKIIOHYBaHHS 3[IHCHIOEThCS HA MOCTIiHHIM ocHOBI. [Ipu oMy y cr. 32 KoHBeH-
uii nependadeHo, 1o pucauKiis Cyay MOIUPIOETHCS HA BCI MUTAHHS TJIyMa4eHHS 1 3aCTOCYBaHHS
Konsentii Ta npotokoniB a0 Hel. [l{ono xapakrepy npaktuku €CILJI, To B miTeparypi BKa3yeThcs, 110
3 MOWIsLy 3aralibHoil Teopii npasa pimenHs Cyay € MpaBo3acTOCOBUMMH aKTaMH, OJIHAK TaKHMH, SKi
TO€HYIOTh Yy €001 ii IIeBHI BIACTUBOCTI MpaBOiHTEpNpeTauiiHuX akTis [3, c. 123]. Tomy BinzHauu-
MO, 10 HA TepeHax €BpOIM B paMKax HajHaLiOHAIBHOrO yTBopeHHs (Paza €Bpomn) Ha NOCTiiiHii
OCHOBI CTBOPEHO KOHTPOJBHHUI MeXaHi3M y Gopmi cymnoBoro oprany (mpotokos Ne 11 go Konsewiiii),
OCHOBHHUM TIPH3HAYEHHSIM SIKOTO € «3abe3meueHHs: 1oTpuMants Bucokumu JoroBipaumu CTopoHaMu
ixHiX 3000B’s3aHb 32 KOHBEHII€I0 Ta MPOTOKOJIAMM A0 HEI», a TAKOK «TIYMadyeHHs 1 3aCTOCYBAaHHS
KoHBeH11i{ Ta MPOTOKOJIIB 10 HED».

Binnosiauo, mono Hamoi kpainn MoxHa Bkasard, mo €CIUI sabesnedye norpumanns Ykpa-
iHoro ii 30608’s3aHb 3a KOHBEHIi€I0 Ta IPOTOKONAMHU JI0 Hel, a TAKOK TIYMAuCHHs i 3aCTOCYBaHHsI
KonBeH11ii Ta mpoToKoIiB 70 Hel y TakuX Bumnaakax: 1) nepenaya YkpaiHoro a0o 11010 Hel iHIIOK Kpa-
fHOro-wieHOM Panu €Bponu Ha posmissn Cyny nuTaHHs 1po Oynb-sike TX MOPYIICHHS; 2) NPUAHATTS
Cynom 3as1BH Bif Oynb-gk0i ocodu, HeypsiioBoi oprasizanii abo rpynu oci0, siki BBaxaloTh cede moTep-
IUIMMHU BiJ JOIYIIEHOTo YKpaiHOO NMOpYIIEHHS NpaB, BukianeHux y KonseHuii abo mpoTokonax a0
Hel. Lle 3HaXOoUTh CBOE BiTOOpakeHHs i y MOJOXKEeHHsIX 3akoHy Ykpainu «IIpo BUKOHaHHS pillleHb Ta
3aCTOCYBaHHS TPAKTHKN €BPOIEHCHEKOTO CyITy 3 IPaB JIOAWHIY, B TpeaMOyIIi sSIKOTO BKa3aHo, IO BiH pe-
T'YIIFOE BITHOCHHH, SIKI BAHUKAIOTh Y 3B’ 53Ky 3 000B’s13k0M JiepykaBu BukoHaTH pitnenHs €CIL y crpa-
Bax MPOTH YKpaiHHU; 3 HEOOX1IHICTIO yCYHEHHS NPUYUH NOpYIIeHHs YKpainoro KonseHuii i mpoTokomis
JI0 Hel; 13 BIPOBAKEHHAM B YKpaiHCbKE CYIOYMHCTBO Ta aMiHICTPaTHBHY IPAKTUKY €BPONEHCHKUX
CTaHAApPTIB IIPaB JIOAMHY; 31 CTBOPEHHSAM [IE€PEyMOB JUll 3MEHILEHHS KinbkocTi 3asB 10 €CILI nportu
VYkpainu. Takox 15 mo3utiist o0 ¢yuknid €CII Ta #oro npakTuku miaTrpuMana i y ¢paxosii Jite-
parypi. 30kpemMa, BKaszyeThcs, 1o pitieHHs: Cyay 3AiHCHIOIOTh BIUIMB Ha KPUMiHAIBHE TIPOLIECyalbHE
3aKOHOJIABCTBO, MPABO3aCTOCOBHY MPAKTHKY, ITPABOCBIIOMICTh, HAYKy 4Yepe3 ixHI (QyHKIIi (TIyMauHy,
iHpopMmaiiiny, GopMyBaHHS TOCBiny 3acTocyBaHHs KOHBEHIIi], BIOCKOHAIEHHSI KPUMIHATIBHOTO IPO-
LIECyaIbHOI0 3aKOHOJABCTBA Ta IPaBO3aCTOCOBHOI IPAKTHKU, PO3BUTKY IIPaBOBOI JOKTpUHH) [1, . 42].

CTOCOBHO KPUMIHAJIBHOTO CYJJOYMHCTBA Ta AiSITBHOCTI B Wil FOPHCAUKIIT Cy/y, TO, K BBOXKA€Th-
cs1, HaifOlTpIIe 3HaYEHHSI MAIOTh BiIHOCHHH, 1[0 BUHUKAIOTH Yy 3B 513Ky 3 000B’3KOM JIep)KaBU BUKOHATH
pimennst ECITJI y cnipaBax mpotu YKpaiHu Ta BiIHOCHHH, SIKi ITOB’sI3aHi i3 BIPOBA/KCHHSM B YKpaiH-
CBbKE CYJJOUMHCTBO Ta aMiHICTPAaTUBHY IPAKTUKY €BPOMEHCHKUX CTaHAAPTIB IIPaB JIOAUHU. Buxomsuu
3 HaBEJICHOTI0, MOXKHA BiJJ3HAUUTH, 1110 NPaKTHKa (pireHHs, yxsanau) ECILI Mae BaskIuBe 3HAUCHHS JUIS
IPaB0O3aCTOCOBHOT IISUILHOCTI CYy IIiJl Yac pO3NIsAy Y CyJOBOMY IIPOBaKEHHI MaTepialliB KpUMiHAb-
HOI crpaBH Ta 3acTocyBaHHI HOpM KoHBeHIii. 3 1iboro nmprBoay Bif3HadaeThes, mo crBopene €CILJT
MIPELIC/ICHTHE TIPABO BEJIMKE 3HAYCHHS Ma€ I1i]1 4ac O0e3MocepeHhOro 3aCTOCYBaHHS HOPM 1 PUHIIUITIB
KonBentii, ampxe BOHO KOHKPETU3Y€E IIpaBa JIOAUHU, BU3HAYAE IXHIO IOpUINYHY Ipupoxy [3, ¢. 119].

OTke, OCHOBHUMH HAaNpsIMKaMHU 3aCTOCYBaHHs IPakTUKY (pimens, yxsan) €CILI cnin BBaxaTu
Taki JIBa OCHOBHUX HANpPSIMKU JisUIbHOCTI cyay. Ilepummii — e 3actocyBanHs pimens €CIII mig yac
neperisiay cyaoBux pimens BepxoBaum Cymom Ykpainu (1. 4 ct. 445, 4. 3 ct. 455 KIIK Ykpainwn).
Hpyruit — e Bukopuctanus piniens €CIT sk jpkepen npasa i 9ac 3AiiCHEeHHS CyJI0YHHCTBA Ta 3a-
CTOCYBaHHS KpUMIHAJIBHOTO MPOIIECyabHOTO 3aKoHOAaBCcTBA YKpainu (4. 5 ct. 9 KIIK Vkpaiuu, ct. 17
3akoHy Ykpainu «IIpo BUKOHAHHS pillIeHb Ta 3aCTOCYBAHHS IPAKTUKU €BPONEHCHKOro cyy 3 Ipas JIIo-
JMHUY). Bin3HaunMo, 110 cTOCOBHO NOPSIKY Hepemisiay CyloBux piens Bepxouum Cynom Ykpainu,
SKi HaOpaJIl 3aKOHHOI CHIIM, B Pa3i BCTAHOBICHHS MIXKHAPOIHOIO CYJOBOIO YCTAHOBOIO, FOPUCTHUKIIIS
SIKOi BU3HAHA YKpaTHOIO, MOPYIIEHHs YKpaiHOI0 MXKHAPOIHUX 30008’ s13aHb 1]l YaC BUPIIICHHS CIIPaBU
CYJIOM CHUTYallisl IOCHTh MMOBHO BperyiboBaHa Ha piBHI KIIK Vkpainu (mnaa 33 KITK Vkpaiun). A ot
1010 3acTocyBaHHs cyaoM npaxktuku €CILI sik [pkepen mpaBa CUTYyallis 3aJIMIIAETHCS Ha PiBHI 3araib-
HUX peKOMeHz[auiﬁ npudomy He B KIIK Vkpainy, a y BkazaHOMY clielliaabHOMY 3aKOoHi.

3 anaizy KIIK Vkpainu Ta 3a3Ha4eHOro Buiile 3aKOHY MOKHA 3pOOHTH BHCHOBOK, IO HICTHCA
1O TaKi Jif Cyay: 3aCTOCOBYBAHHS CY/IOM KPUMIHAIBHOIO TPOLECYaIbHOIO 3aKOHONABCTBA YKPAiHH 3
ypaxyBanHsaM npaktuku €CIIT (u. 5 ct. 9 KIIK Ykpainn); nmocuaaHHs CyIoM Ha PIIICHHS Ta yXBaJd
€CIT (u. 2 cr. 18 3akony Ykpaiau «[Ipo BUKOHaHHSI pillieHb Ta 3aCTOCYBaHHS NMPAKTUKUA €Bpornei-
CBKOTO CyAy 3 IpaB JIOAUHW»). TOOTO € 3arajbHi IPUIUCH IPO HEOOXIAHICTh 3aCTOCYBAHHS IPAKTUKH
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€CIL Ta popmu Taxoro 3actocyBaHs. 11[om0 IXHBOTO XapakTepy, TO ITOTOANMOCH i3 MO3HIIEI0 PO
3arajibHO000B’13KOBICTS pitieHb Cyry /ISl BITYN3HSHOI TPaBO3acTOCOBHOT pakTHkH [3, ¢. 119]. To6To
3araJiHO00O0B I3KOBICTh BpaXyBaHHsI CY/IOM.

Opnak, skuo npoananmizyBati crarti KIIK Vkpainu, ne #aerbes mpo 3MicT pillleHb Cymy
(ct. 372, 374 KIIK Ykpainu), To He 30BCIM 3pO3yMUIUM € T€, SKUM YMHOM CyIAsd 1ie 3ailicHioe. Hampu-
kiax, FO.€. 3aiine Hajmae HACTYNHY MPOMO3HIIO MIOAO BUPIMICHHS BKa3aHOTO MHUTAHHS: HANOLIBII
«IPHPOIHE» JHKEPeNo MOCHUIAHHS Ha NMPaKTUKy €BPOIMEHCHKOro Cyqy — Iie caMe pIllleHHs, TOYHiITe
fioro Ha3Ba. Y IbOMY JIETKO MEPECBiTYUTHCE, IOMNIAHYBIIN Ha Te, Ik Cy/l caM MOCHIAEThCs Ha BIACHI
pimwenns. Ilpu npomy, Ha JyMKY BYEHOTO, HAHKOPEKTHIIIUM Oy/ie MOCHUIIAHHS, SIK€ HapiBHI 3 BiATBO-
PEHHSIM Ha3BU YKPaiHCHKOIO MOBOIO MicTuTuMeE i opuriHanbHuii 3anuc [4, c. 5-8]. Ilinkom Joridxo,
o nocwiIaHHs Ha npakTuky €CI1JI moBHHHO MICTHTHCH Y MOTHBYBAIBHII YacTHHI yXBaIu ab0 BHUPO-
Ky, aJUKe caMe B IIiff YaCTHHI CyZOBOTO PIlICHHS 3a3HAYalOThCS MOTHBH, 3 SIKHX CyJ BUXOIMB MiJ dac
ITOCTAHOBJICHHS YXBaJIM, 1 TIOJIOKCHHS 3aKOHY, SKUM BiH KepyBaBcs. Y I[bOMY KOHTEKCTi B JliTeparypi
BKa3aHO, 1110 33 CBOEI MPaBoBOK Npuponoro pimeHus €CIJI € cynoBuMH npeneieHTaMu i MOBUHHI
OyTH BpaxoBaHi CyJOM IIiJl 4yac MOTMBYBaHHS TOr0 abo0 IHILIOrO IIpoLECyalbHOro pimeHHs [1, c. 42].
Abo, sx 3a3Hauae O.M. JIpo310B, y BUIaJKaX, KOJIU CYAH 3aCTOCOBYIOTh HOPMH MIXKHapOAHOIO IIpaBa
3 ypaxyBaHHAM pimenb €CILJI, B KUX TIymadaTbCs Ii HOPMH, B MOTHBYBAJIbHII YaCTHHI PilICHHS
Yy KpUMIHAIIBHIH CHpaBi Cy[ MOBUHHI 3a3HaYaTH, 110 3aCTOCOBYETHCS BiIIOBIHA HOPMa MiXKHAPOIHO-
O JIOTOBOPY B iHTEepIpeTalii, noxanii y pimenni Cyny B KOHKpeTHi# cipasi [5, c. 15]. lpuHaiiMHi Ta-
KUM IUIIXOM 111e Bummii cienianizoBanuii cyn Yipainu 3 po3nisy HUBIIBHUX 1 KpUMiHATIBHUX CIPAaB,
y sucri axoro Ne 511-550/0/4-13 Bin 04.04.2013 p., Ae po3IIsAHYTO MUTAHHA 3aCTOCYBAHHS 3aII001KHUX
3aX0/iB, MOCHIaHHA Ha mpakTuky €CILJI 3pobneno y HacTynHuMiA croci6: «CiigdoMy cymni, cyay He-
00XiJTHO BPaXxOBYBATH, 110 OOMEXEHHS O3Sy KIOMOTaHHS PO OOpPaHHS ... 3alI001KHOTO 3aX0.y ...
€ nopyuieHHsiM BUMor 11. 4 ¢t. 5 Konentii (npaBosa nosutiist €ECITJI y cnipasi «beneBurchkuii mpotu
Pociiy, m.o. 111-112 pimenns Bix 1 6epesnst 2007 p.; . 85 pimenns €CILJ y cnpai «XapueHKO IPOTH
Vkpainu» Big 10 mororo 2011 p.) [6]. Taxuii migxix Bapro HmiaATpuUMaTd. Y LbOMY KOHTEKCTi (axiB-
i BiJ3HAYalOTh, 1[0 OCTAHHIM 4acoM y KpaiHaX aHIVIOCAKCOHCBHKOI IPaBOBOI POJMHU A€Aalil yacTillie
CIIOCTEPIraroThCs BUMAJKA BUKOPUCTAHHS pimieHb Cyay B MPAaKTHYHIN JiSUTBHOCTI MICIIEBHX CYIIIB SIK
Tpene/IEHTHOI HOPMH, TPUYOMY CYAM Y CBOIX PIIIEHHSAX HE MOSCHIOIOTH BIACHY MPAaBOBY MO3MIIIIO, MO-
CHJIAIOYMCh HA BXKE ICHYIOUHIA NIPEIC/ICHT, cTBOpeHUH pitneHHs M Cyity, sIK Ha arpiopi 3arajJbHOIPHITHS-
Tuil ropuanunuii gakr [3, c. 125].

IMono Bukopucranus pimens €CIUI, To O.M. JIpo310B 104aTKOBO 3BEepTae yBary Ha Te, IO
€CILJ 3 MeToro PO3BUTKY ITpaBa BUKOPHCTOBYE JUHAMIYHY iHTEpIpeTalito, MPpUHIHIH i miaxonn Cyxy,
3aKJIaJIeH] B pillICHHI, BHHECCHOMY y CITPaBi MPOTH OIHIET 3 KpaiH, MOXKYTh 3aCTOCOBYBATHCH 32 aHAJIO-
€0 IPOTH 1HIIKMX KpaiH — yyacHUIb KouBeHtii [5, ¢. 14—15]. B 0cHOBI 11bOTO JIe3KaTh 3arajibHi HOPMHU
0JHaKoBO 000B’s13k0BUX pimens €CITJI s Beix kpain-yuacHuups Konsenuii. Mabyts, Tomy B.JI. FOp-
yumuH Ta B.B. Koposbs BkasyioTs, 1m0 HuHI pimieHHs Cyny € DpuHaiMHI JOKTPUHAIBHUM JHKEPEIOM
Juist Oinbmiocti kpain Pagu €Bpomnu, a 3BaXaloud Ha aBTOPUTETHICTH pilleHb Cyay, BOHU BCE YacTillle
CTarOTh OCHOBOIO JIJISI IPUUHSATTS PIlICHB 1HIIUMH CYIOBUMH 1HCTaHIIISIMH, 1 HABITh CyJlaMH KpalH — HE
wieHiB Pagu €Bponu [2, ¢. 76]. OTxe, MOYKHA KOHCTATyBaTH HAasIBHICTh TCHICHIT 10 BU3HAHHS B Kpa-
{HaX pOMaHO-TepPMaHCHKOI CHCTEMH IpaBa 3HAUYCHHS CyIOBUX NPeLeAeHTIB y BUnIsai npaktuku €CITJT
il 4ac yXBaJICHHS CyIOM pillleHb, IPUUOMY HE TiIbKM y KpaiHax €Bpomu. Y LboMy BOadaeMo [Iit0
MOJIOKEHb CT.CT. 19, 32 KoHBeHii.

TMornpu Take mpoCTe BUPIIICHHS Li€T TPOOIEMH 3aTUINAITHCS TUTAHHS, SIKi TIOTPEOYIOThH OLIBIII
JOKIIaJHOTO ITPAaBOBOTO BPETYIIOBAHHS Ta OpraHi3aIlifHOTO i MeToanaHOTO 3abe3nedeHns. Hampukian,
mono obcsary moHATTS «mpakTuka Cymy». CTOCOBHO HOTO BH3HAY€HHS y JITEpaTypi 3BEPHYTO yBary
Ha Te, o Haerbes npo npaxtuky €CILI ta €Bponeiicbkol KoMicii 3 mpaB JIOIUHU (IIPUNMHUIA ic-
HyBaHHS 1998 p. — IIpuM. aBT.), IpU4YOMy HE JMIIE PO PIIEHHS 00 YKpaiHU, a TAKOX 1 OO0 1H-
MIMX KpaiH — ygacHUIs KoHBeHIIl, a/pke Y YHMHHOMY 3aKOHOABCTBI BiJICYTHI 3aCTEPEKCHHS HA KIITAJT
«y cmpaBax o0 Ykpainu» [1, c. 42; 4, ¢. 7-8; 7, c. 6]. 1lg no3uitisi IpyHTYEThCS HA TIOJIOKCHHSAX
cr.cT. 19, 32, 46 KonBeHuii Ta ct. 1 3akoHy Ykpainu «IIpo BUKOHaHHS pIllIeHb Ta 3aCTOCYBAaHHS MPaK-
TUKHY €BPOMEHCHKOro cyay 3 npas jonunany. Y aucti BCCY Ne 511-550/0/4-13 Big 04.04.2013 p. mic-
TATHCS IOCWIAHHS SIK Ha CIPaBU NPOTU YKpaiHW, Tak i iHImoi aepxasu. Takuii miaxin crpusie OLIbII
[IOBHOMY BpaxyBaHHIO y AisUIbHOCTI cyny pimens €CIL

Bonmouac € neBHa crerudika ix BukopucTaHHs. Tak, y niTepaTypi BKa3yeThCs, MO IS peati-
3anii pitmens €CIIJT B Ykpaini HeoOXifgHO, 11100 pilieHHs Oy MepeKiIaieHi YKpaTHChKOK MOBOKO Ta
odiiitHo ony6iikoBaHi [1, ¢. 42]. AHaJi3 YHUHHOTO 3aKOHOJ]ABCTBA TAKOXK CBIAYUTH MPO TE, IO CY/IISL
IIOBHHEH MaTH B HAasBHOCTI aBTEHTUYHMHN odiuiiiHnil nepexan TekcriB pimens Cynay Ta yxBain Komicii
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Yy HaJpYKOBAaHOMY BHIJISIZI, & 32 iX BIACYTHOCTI — KOPHCTYBAaTHCh OPUTIHAIBHUM TEKCTOM (CT.CT. 6, 18
3akony Ykpainu «IIpo BUKOHAHHSI PIllICHb Ta 3aCTOCYBaHHS MPAKTHKH €BPONEHCHKOTO CYy 3 IPaB JIF0-
nuHW»). OpUTiHATIBHUN TEKCT TEX MOBMHEH OyTH B3SITHH 13 BIIMOBITHOTO JKepena (HalpuKiIaj, cauT
€CI1JI), ane i Bin noTpedye nepexiiany Ta HOCBiAUEHHS y BCTAHOBJICHOMY UL TAKMX BUIAIKIB HOPAIKY
(30kpema, 3rigHO 3 BUMoramu nocranosu Kabinery Minictpis Yipainu «lIIpo 3arBepmxenss Iopsaky
3IiCHEHHS O(IIIHHOTO MepeKIaay 6araToCTOPOHHIX MIXXHAPOJIHUX JJOTOBOPIB YKpaiHU Ha YKPaTHCHKY
MoBy» Ne 353 Bix 17.03.2006 p.). Skiio BpaxyBaTu Te, 1[0 Cy/IW MOBUHHI BUKOPHUCTOBYBATH TMPAKTHKY
€CI He nume moxo YKpaiHu, a i CTOCOBHO 1HIIHMX JEPKaB, TO 3pO3yMiJIo, IO BiJIMOBITHHUX MEpe-
KJI1a/(iB (aBTCHTHYHUX 1 odiniiinux) pimens €CCIT mono iHIMX JiepxaB Ha 1IEH yac y3araii He iCHYE.

3BepHEMO yBary Ha ciyluHe 3ayBakeHHs [O.€. 3aiinesa, sikuM BkaszaHo, 110 y mpaktuui Cyny
KUIBKICTh CIIPaB, sIKi MIiCTSTh HOBI HOrO MO3MI1, HE3HAYHA, BCI 1HIIN — TaK 3BaHi CIIPaBHU-KJIOHH, IO
0a3yI0ThCsl Ha TIOMEPEIHIX PIIICHHSX MO0 IHIIKX JepkaB [4, c. 5—8]. OTxe, HaBITh HASBHI MEPEKIIa U
CIpaB MPOTH YKpaiHU MOXYTh HE MICTHTH BCIX HAJCKHUX MOCWUJIAaHb Ha mpaBoBy mnosuiliro €CILI, a
OyTH JTHILIE CIIPaBOIO-KIOHOM. J[0 TOTO X CIIiJl BpaxyBaTH Ty KUIbKICTh CIPaB MPOTH YKpATHH, siKa Iepe-
OyBae Ha posrisiai y €CIIL Tak, SI.M. Pomantok 3a3Ha4uB, 1o Ha Kinenb 2015 p. Ha po3rsai €CITT
Oyno 64 850 crpas, i3 Hux 13 850 cipas — 3asBH NPOTH AepKaBu YKpaina Hammx rpovassis [8]. Bea-
JKAEMO, IO X TMePeKITajl — Ie 3aHaTO TPHBAIA Ta KpoIliTKa Ipars. 3 IPUBOJY OpraHisallii nepexiany
npaktuku €CI1JI cBoro yacy C.I1. TosoBaruii 3a3HauuB, 1110 NEPEKIa]] JOKYMEHTIB TaKOT CKJIaJHOCTI Ta
00csTy BUKIIMKAE OE3J1i4 TPYAHOIIIB — SIK II[0I0 MAKCUMAJIBHO aJICKBAaTHOT Tiepeiadi 3MiCTOBUX HIOAHCIB
(0co0nMBO B 4aCTHHI BiATBOPEHHS MOHATIHHUX KaTeropiil, mpuTaMaHHUX 0araTOMaHITHOCTI PaBOBUX
cucTeM JiepakaB-wieHiB Pagu €Bponn), Tak i mon0 ¢popMyBaHHS Ta YHi(iKaIil TEpMIHOIOIiYHO-MOBHO-
ro amapaty [9, c. 18]. Ase e muTaHHs BCe K TaKH NOTPedye CBOTO BUPIIICHHS.

Jlo mepenikoj CTOCOBHO 3BEPHEHD YKPAiHCHKUX CY/IIB 10 paBoBux nosuiiit €CITJT Takox Bix-
HOCSITh HU3bKUH PIBEHBb iHHOPMOBAHOCTI CY/UIIB Ta BIJICYTHICTB IOCTaTHBOT PABOBOT KYJIBTYPU Y BUKO-
pucTaHHi npaBoBUX no3uuii Cyay BUIIMMH CyIOBUMH IHCTaHUiAMH YKpainu [3, ¢. 125]. Sxuio 3 nep-
LIMM 3ayBa)KCHHSM CJIiJ] IOTOAUTUCH, TO OO0 POl BUIIKX CYJOBUX iHcTaHLill Ykpainu (uct BCCY
Ne 511-550/0/4-13 Bim 04.04.2013 p., muct BACY Ne 1601/11/10/14-14 Bin 18.11.2014 p.), Koncru-
tyniiHoro Cyny Vkpainu (pimennas Ne 11-pri/99 Big 29.12.1999 p., Ne 13-pr/2001 Bix 10.10.2001 p.)
BapTO 3a3HAYMTH, 1110 CUTYAIIisl BXKE 3MIHIOETBCS Ha Kpallle, PO 1[0 CBITYUTh aHAIII3 BiAMOBITHUX aKTIB.
AuJte 1ie )KOJTHUM YMHOM HE 3HIMae€ 3 IIi€l JIAaHKU CYJI0BOT CHCTeMH YKpaiHHU BiZIIOBIAaIbHICTh 32 3/iHc-
HEHHSI 000B’SI3KY 3 y3arajJbHEHHs CYJOBOi IPaKTUKH, 30KpeMa LI0J0 3aCTOCYBaHHS CylaMU YKpaiHu
npaktuku €CIIJL Pobora B IbOMy HanpsMKy IIOBHHHA TPUBATH. 30KpeMa, y JiTepaTypi BKa3yeThCsl
Ha HEeOOXiTHICTh po3po0iIeHHs Ta npuiHATT [Inenymom BepxoBHoro Cymy YkpaiHu BiIHNOBiIHOI MO-
CTaHOBH, sika Oyna O mpuCBsiueHa MPOOJIEMAaTHIII 3aCTOCYBAaHHS Ta BpaxyBaHHs piieHb Cyny y HaIio-
HAJIBHOMY, 30KpeMa i y KpUMiHAJILHOMY TPOLIECYalbHOMY TipaBi [2, ¢. 76—77]. 3 Hi€r MPONO3HUIIIED
MOBHICTIO MOTO/IKYEMOCH.

Bucnoku. ITincymMoByrouu, ciij] BiJ3HAYUTH HACTYIIHE:

— Cy4acHi 3MiHU y IIpaBOBil cucTeMi Ykpainy, Ii pyX y HalpsMKy IoJalbliol inTerpauii 1o €B-
poneiicbkoro Coro3y MpU3BENH 0 PO3LUIMPEHHS KOJa HKepe KpUMiHAIBHOTO MPOLECYalbHOTO IpaBa
3a paxyHOK BiZJTHECEHHS JI0 HUX SIK OKPEMOTO JpKepesia IPaKTUKH €BPONEHCHKOTo Cyly 3 IpaB JIIOIMHHY;

— BPaXOBYIOUM XapakTep Npunucy (iMrnepatuBHUM), Skuil MicTuThes y 4. S cT. 9 KIIK Vkpainu
Ta cT. 17 3axony Ykpainu «IIpo BUKOHAaHHS pillleHb Ta 3aCTOCYBaHHS NPAKTUKU €BPONEHCHKOTO Cyy 3
IpaB JIOIUHIY», Cy[1 30008’ 43aHi1 3acTocoByBary npakTuky €CILI nig yac po3mis Ly MaTepiaiiB Kpu-
MIHaJBHOTO MTPOBAKEHHS Ta YXBaJICHHs CYAOBHX PillieHb (YXBaJ i BUPOKIB);

— BukopuctanHs npakTuku €CIIJT 31iHCHIOETHCS MUIAXOM 0€3M0CEPEIHBOrO MOCUIIAHHS CYII-
JICK0 Y MOTHBYBaJIbHII YaCTHHI CYIOBOTO pillieHHs (YXBaJH i BUPOKY) Ha BiJIIOBIAHNAN MyHKT (IIYHKTH)
KOHKpeTHOro pimeHHs (pimens) €CITI, npuuoMy nocunaHHsg MOXKYTb OyTH Ha CIIPaBU HE TiJbKU NPO-
TN YKpainu;

— IMTaHHA 3acTocyBaHHA npakTuku €CILJI HenoCTaTHRO MOBHO PEai30BaHO Yy BITUH3HIHOMY
3aKOHOJABCTBI YKpaiHi, OCKIJIbKH MOTPEOYIOTh BUIAHHS KEPiBHI PO3’SICHEHHSI BUIIIMX CYIOBUX IHCTaH-
i 3 mpuBOAY NMUTaHb 3actocyBanHs KonpeHilii Ta npaktuku €CIL sk mxepen KpUuMiHATIBHOTO TPOo-
LIECyaJIbHOTO 3aKOHOABCTBA Y CYAOBOMY PO3IIISAL;

— BIJICyTHICTb HAJIC)KHOTO 3a0€3MICYCHHSI CY/ULIB aBTCHTHYHUMH OQILIHHIMH nepeKyianaMu BijI-
noBigaux pimens €CILI, 6a3u Takux pillleHb, a TAKOX BIANPAbOBAHOTO MEXaHI3My 3HIHCHEHHS iX
TepeKIajly Ha BUMOTY CYJULL HE CIPHSIE MOXKIMBOCT] IIOBCSKICHHOTO BUKOPUCTAHHS Cy/UISIMA Y iXHiM
MpaKTU4HIN IistbHOCTI ipakTiky €CILJT,

— MO3UTHBHE BUPIILICHHS TUTAHHSI IPABOBHX ITiJICTAB 3aCTOCYBAaHHS Y MPABO3aCTOCOBHIHN JTislIb-
HocTi cynais npaktuku €CILL, fioro opranizauiiino-meroanyuHe 3a0e3neueH s HoTpeOye BIOCKOHAIECH-
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Hsl, POBIIHA POJIb Y IIbOMY HaeXHUTh MiHicTepcTBY focTHIlii Ykpainu ta JJCAY.

BupiiieHHs BKa3aHUX MHUTaHb, 0E3YMOBHO, CIIPUATUME O1IIBII HIMPOKOMY 3aCTOCYBAHHIO CY/I-
JSIMH Y cBOTH nisuibHOCTI HOpM KonBenii ta mpaktuku €CIIJIL. [lo pedi, octaHHIM 4acoM (axiBlii Bce
K BIZI3HAYAIOTh TOW MO3UTHUBHUHN (haKT, 0 YKPATHCBKI CY/Ii BCE YaCTillle BUKOPHCTOBYIOTh IIPAKTHKY
€CILI [11]. SIx BBaxkaeThesl, HaIEXkKHE, Take, 10 Binnosinae ayxy HoBoro KIIK Ykpainu, 3acTocyBaHHS
cynom npaktuku €CILJI 3akinanae 0CHOBY BIIPOBaKEHHSI TTOJIOKeHb KOHBEHIIT y BITYM3HSIHE KPUMi-
HaJIbHE CY/IOYMHCTBO, 10 € YMOBOIO PO3BUTKY KPHMIiHAJIBHOTO NpoLiecy YKpaiH! Ha IPYHTI IPIOPUTETY
BHU3HAHHSI 1 3a0€3MeUeHHs NpaB Ta CBOOOJ JIFOIWHK. B 1IbOMY KOHTEKCTI MOTOAMMOCH i3 AYMKOIO, 110
BuKopHcTanHs pimens CCIIJI y npaBo3acToCoBHIN npakTuli KpaiH-uwieHiB KoHBeHLil cboroani crae
OJIHI€IO 3 HEOOXiJHUX MEPEeAyMOB Ha LUIIXY PO30yLOBU JEMOKpaTii Ta (GOpMyBaHHS IPOMASIHCHKOIO
cycrinbersa [3, ¢. 129]. Takuii miaxia B OUIOMY BiANOBIJAE 3MICTY Ta CIPSIMOBAHOCTI MIKHAPOIHUX
CTaHAAPTIB KPUMIHAIBEHOTO CYIOYMHCTBA, MUTAHHS BIPOBA/KEHHS SKUX Y HA[lOHAJbHE IPaBO SIK OC-
HOBH KPHMIHAJIBHOTO MPOBA/KCHHS 1 0CI € OJIHUM 3 aKTyaJIbHUX 3aBJIaHb CY4aCHOI HAYKH KPUMiHAJb-
HOTO HPOLIECY.
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