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ICTOTHI YMOBMU HUBIJIBHO-ITPABOBOI'O 1OT'OBOPY

VY crarTi BU3HAUCHO iICTOTHI YMOBH IIMBIJIBHO-ITPABOBOI0 JOrOBOPY. BHKOHAHO aHai3 yMOBH PO MPEAMET JOTOBODY.
JlocnimpkeHo YMOBH, sIKi BU3HA4YEH] 3aKOHOM SIK ICTOTHI /7151 IOTOBOPIB JIAHOTO THITY. ABTOp JIETAJILHO PO3IIISIHY/Ia YMOBH,
K1 € HeOOXIIHUMH JUIsl OTOBOPIB JTaHOTO BHY. [IpoaHaizoBaHO yMOBH, LIONO SIKMX 32 3asBOIO OJHIET 13 CTOpIH Mae

OyTH JOCATHYTO 3TOJIH.

KirouoBi ci1oBa: icCTOTHI YMOBH, IIUBUILHO-TIPABOBU TOTOBIp.

IMocTranoBKka nmpo6jeMu. Y CydacHUX yMOBax I0O-
OyZI0BH PUHKOBOI CKOHOMIKH B YKpaiHi BigOyBaeThCs
CKJIQJIHU{ TPOLIeC PO3BUTKY MiANPUEMHHUITBA, IPOBE-
JieHHsI peopM y cdepi BIACHOCTI Ta 3HAYHO ITi[BUIILY-
€TBCSL POJIb LUBLIBHO-TIPaBOBOTO Aorosopy. [Ipn yxia-
JIAHHI [IMBUIHLHO-TIPABOBHX JTOTOBOPIB BUHUKAE s M-
TaHb, 0B’ 3aHMX 13 BU3HAYCHHSM HOTO iCTOTHUX YMOB.

Hinb nanoi podoTn — 3arajbHe JOCII/DKCHHS Ta
aHaJli3 ICTOTHUX YMOB IIUBLJIBHO-IIPABOBOTO JJOTOBOPY.
JIst ocsiTHEHHSI i€l METH HEOOX1HO BUPIIIMTH Ha-
CTYIHI 3aBJaHHS: 1) HABECTH IEPeiK ICTOTHUX YMOB
LUBLUIBHO-IIPABOBOTO JIOTOBOPY; 2) IPOBECTU IPABOBHIA
aHaJTi3 TaKkoi ICTOTHOI YMOBH SIK ITPEAMET IUBLILHO-TIpa-
BOBOTO JIOTOBOPY; 3) IOCIITUTH YMOBH, SIKI BU3HAYCHI
3aKOHOM SIK ICTOTHI JJIsl JIOTOBOPIB JIaHOTO THILY; 4) PO3-
IJSIHYTH YMOBH, sIKi € HEOOX1THUMH IS IOTOBOPIB Jia-
HOTO BHY; 5) MpOaHaTi3yBaTH yMOBH, IIOIO0 SKHUX 32
3asBOIO OHI€IO 3 CTOPIH Ma€ OyTH JOCATHYTO 3TOJIH.

0O0’€KTOM JAHOTO AOCIIIKEHHS € CUCTEMA BiIHO-
CHH, 3aKpiljIeHa CyKYITHICTIO IPAaBOBUX HOPM, IO PEry-
JI0€ 1CTOTHI YMOBHM LUBIIBHO-IIPABOBOTO JIOTOBOPY.
IIpeameToM HOCHTIKEHHS SBISETHCS CHCTEMa IIPaBO-
BUX aKTiB, IKi PETYIIOIOTh BiTHOCHHH, 110 BUHUKAIOThH
IIpU YKJIAJICHHI UB1IBHO-IIPABOBUX TOTOBOPIB.

Amnauni3 ocranHix gocaixkennb. [Ipodiemarnka o-
TOBIPHMX IIPABOBITHOCHH JOCIHIKyBanacs yICHIMHU-
IOpHCTaMHU y Pi3HUX acrekTax. JlocmimkenHs B i coe-
pi mpoBenn M. M. Arapxkos, C. C. Anekcees, M. 1. bpa-
rincekuii, B. B. Birpstacbkuid, O. O. KpacaBunkos,
0. C. Iodde, B. B. JIynup, I. @. Hlepmenesuy ta iH. Ane
po0eMaTiKa iCTOTHUX YMOB ITHBUILHO-TIPABOBOTO JI0-
TOBOPY €1a00 BHCBITICHA, € JOCTaTHHO AKTYaJIbHOIO Ta
notpelye MoAaIbIIOro A0 CHTiIKESHHS.

Bukaan ocHoBHoro matepiany. TpamuiiitHo, 1u-
BiTicTamu OyIJI0 IPUIHATO MOIUIATH YMOBH JIOTOBOPY Ha
1CTOTHI, 3BUYaiiHi 1 Bunaakosi [1, c. 33-37]. IcToTHi
YMOBH 3aKpITUICH] Y 3aKOHOMABCTBI. 3BHYaliHI Ta BU-
MaJIKOB1 YMOBH JIOTOBOPY BH3HAYAIOTHCS JIUIIE Y HAYKO-
Biif J1iTeparypi.

3BUYaiiHi YMOBH € 000B’SI3KOBUMHU JIJIsi CTOPIH BiJl-
TMIOBITHO JIO aKTiB IUBIIBHOTO 3aKOHOIABCTBA, TOMY IIPH
YKJIaJIeHH] JOTOBOPY BOHH MOXYTb HE IOTOKYBaTHUCS.
B. B. Jlyup BBaxae, 1o Taki yMOBH HE MOTPEOYIOTH
000B’SI3KOBOTO y3TOJKCHHSI, OCKIJIbKM BOHHM BH3HaYa-
IOTHCS B 3aKOHI 200 1HIIIOMY HOPMAaTUBHOMY aKTi i cTa-
FOTh 000B’SI3KOBUMH JIJIsI CTOPIH YHACHIIOK camMoro (ax-
Ty yKJIaJieHHs forosopy [1, c. 30].

0. C. lodpde 3a3nauas, 1m0 3BUUAWHUMH € YMOBH,
HasBHICTh a00 BiJICYTHICTh SIKMX Ha (DaKT yKJIaJCHHS
JIOTOBOPY HISIKOTO BILJIMBY HE BUABIsIE. Binmbm Toro,
MPaKTUIHO HEMA€ HEOOXiTHOCTI BKIIIOUATH 3BUYANHI
YMOBH B JIOTOBIp, TaK sIK BOHU c(hOpPMYJIbOBaHI B 3aKOHI
a00 IHIINX HOPMATHBHUX aKTaX i, OCKUIBKH KOHTpareH-
TH MOTOAMITUCH YKIIACTH JaHUHU JIOTOBip, BOHU TUM Ca-
MHUM BH3HAIOTHCS TAKMMH, 1110 BUPA3MIIN 3TOLY i AKOPH-
THCSI TUM YMOBaM [2, c. 387-388].

B. I'. Omoxa moromxkyrouncs 3 O. C. lodde, 3a3Ha-
4ae, 10 X0U MePETiK ICTOTHUX YMOB MIiCTHTBCS Y 3aKOHI,
asie KOHKPETHOTO 3MiCTy BOHU Ha0yBalOTh TINBKU Y J0-
TOBOPI, KOJIU CTOPOHU TOTOASITH 1X. JIJIsT 3BUYMAHIX Ke
YMOB XapaKTepHOI0 03HAKOIO € T, [0 CTOPOHU iX MO-
JKYTh HaBiTh HE MepeadavyaT y J0TOBOPI, 1 e He Oyie
MOPO/KYBATH HETATUBHUX HACIIIKIB y BUTJISAL HEiN-
cHocTi a00 HEeYKJIaJIeHHs J0ToBOpY [3, c. 48].

BunankoBumu IpUHHATO BBaXKAaTH TaKi YMOBHU JI0-
TOBOpY, SIKi MOTO/’KeHI CTOPOHAMM Ha BiJACTYH BiJ MO-
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JIO’KCHB ANCTIO3UTHBHUX HOPM 200 3 METOIO PO3B’SI3aHHS
MUTaHb, [0 HE BPEryJIbOBaHI 3aKOHOAABCTBOM [4,
c. 645]. BunaakoBi yMOBH BKJIFOUAIOTHCSI CTOPOHAMU B
JIOTOBIP OCKUTbKHA BOHU HA/IAl0Th TM Ba)KJTMBE 3HAYCHHS,
TOOTO PO3MISAAAIOTH AK iCTOTHI. OCTaHHIM YacOM IUBi-
JIICTH BBAXKAIOTh, 10 HEMAE IMIJICTAB ISl BUALICHHS Y
3MICTI JIOTOBOPY SIKUX-HEOyb 1HITUX BUJIIB JOTOBIPHUX
yMOB, Kpim ictotHuX. M. 1. Bparincekuii ta B. B. BiT-
PSHCHKUI MIATBEPANIN HAYKOBE OOTPYHTYBaHHS BKa3a-
HOT TMO3HIIIT 1 TIAIIIH BUCHOBKY, IO TTJICTaB JJIsl BUII-
JICHHS SIK 3BUYaiHUX, TAK 1 BUMIQJAKOBUX YMOB... HE 3a-
JIUIIAETHCS, ICHYIOTh TUTBKH ICTOTHI YMOBH JIOTOBODY [5,
¢. 302]. OckisbKH iHIMIaTHBA CTOPIH BKIIOYHTH B JIO-
TOBIp YMOBY, sIKa 3aKOHOM HE BU3HAUA€THCS SIK ICTOTHA,
MIEPETBOPIOE L0 YMOBY Ha 000B’A3KOBY U1l KOHKPETHO-
TO JIOTOBOPY MK TIEBHUMH 0COOaMH, TO BUTIAJIKOBI YMO-
BH € ICTOTHUMHU.

HeoOxigHo BKaszaru, 10 BCi YMOBH JIOTOBOPY — ic-
TOTHI, 3BUYaliHI, BUITAKOBI — € OJHAKOBO 000B’SI3KOBUMU
Ta TIOBUHHI BUKOHYBATHCSI CTOPOHAMU TICIIS YKIIaJCHHS
JIOTOBODY.

Tak, O. O. KpacaB4nKoB JI0 iCTOTHMX YMOB JIOTOBO-
PY BIIHOCHUTS Ti IOTOBIPHI YMOBH, SIKi MalOTh IOpPUIUYHE
3HAYEHHs, TOOTO BILIUBAIOTh HAa (DOPMYBAHHS Ta CYT-
HICTh TIPABOBIIHOIIICHHSI, 1110 BUHHUKAE 13 BIIMOBITHOTO
JloroBopy [6, c. 441].

IcTroTHUME € YMOBH, K1 € HEOOX1THUMH IS YKJIa-
JICHHSI IOTOBOPIB JaHoTo BUay. [1pn BijicyTHOCTI X09a O
OJTHi€1 3 TAKUX YMOB JIOTOBIp HE € YKIIaJCHHUM.

VY BHUIAJKY, SKIIO TOCIATHYTa 3TOIH MO0 iICTOTHUX
YMOB, TO JIOTOBIp HaOWpa€e YMHHOCTI, HABITH SKIIO B3a-
raji He MiCTHTB 3TaJIKy CTOCOBHO SIKHXOCH IHIIIUX YMOB.

Y. 1 cr. 638 LUK [7] Ykpainu noainse icTOTHI yMOBH
JIOTOBOPIB Ha YOTHPH TPYIIH:

1) yMOBH 1IPO IpEeIMET IOTOBOPY;

2) yMOBH, SIKi BU3HAUEHI 3aKOHOM $IK 1CTOTHI JUIst
JIOTOBOPIB JIAHOTO THUILY;

3) yMOBH, 5iKi € HEOOX1THUMH JIJIs IOTOBOPIB IAHOTO
BUJLY;

4) yMOBH, MO0 SIKUX 32 3asSBOK0 OJHIEIO 3 CTOPIH
Mae OyTH JOCSTHYTO 3TOJIH.

Po3srsiHeMo nepiry rpymy iCTOTHUX YMOB JOTOBO-
piB — YMOBY TIPO MIPEIMET.

Jlana ymMoBa € HalBayKJIUBIIIOIO CEpe YCiX ICTOTHUX
yMoB. He MOXHa BCTAaHOBUTH 3MICT JOTOBIpPHOTO
3000B’sI3aHHS CTOPIH, SKIO HE Y3TOKEHO MPEIMET JI0-
roBOpy. Y TakoMy BHUMAAKYy TOTOBIpHE 3000B’si3aHHS
B3arajii He MOX€e i1CHyBaTH.

[Ipote po3yMiHHS TpeIMETy JOTOBOPY € HEOTHO3-
HayHUM. Tak, OJJHI UBUIICTH PO3MIAAAIOTH PEIMET
JIOTOBOPY JIHIIE SIK IEBHE MAiTHO, 1HIII — MEBHY IIPaBO-
MIpHY JIit0, 00YMOBJICHY 3MICTOM JIOTOBODY.

Bianoeinno no cr. 509 LUK Ykpainu [7] 30008’ s-
3aHHSIM € MPABOBIJIHOIICHHS, ¥ SIKOMY OJHAa CTOPOHA
(6op>kHHK) 3000B’s13aHa BYNHUTH HA KOPUCTH JPYToi

CTOPOHHM (KpeauTopa) eBHY Jito (TlepeaT MaifHO, BHU-
KOHATH PoOO0TY, HAJATH TIOCIIYTY, CIUIATUTH TPOIII TOIIIO)
a0o yTpuMarucs BiJi BAMHEHHS MEBHOI Jii (HEeTaTUBHE
3000B’s13aHHS), & KPSJAUTOP Ma€ TPaBO BUMAaraTH Bij
OOpKHMKA BUKOHAHHS H10ro 000B’SI3KY.

[IpenMeToM JOrOBOpY MOKE BUCTYNATH MaifHO,
00’€KTH IHTEIIEKTyaJIbHOT BIIACHOCTI, ITeBHI 3000B’sI-
3allbHi MpaBa, Aii, iKi OOPKHUK 3000B’A3aHNUHN 3/11CHU-
TH Ha KOPUCTh KPEAUTOpA YU IHIIHMX 0cid abo yTpuma-
THCS BiJ NeBHUX aii. [Ipeamer goroBopy Mae OyTH
KOHKPETHO BU3HAYCHUM Ta JIOCTYITHUM JUIsl BU3HAYCHHS
TpeTiMu ocobaMu. BiH MoBUHEH MICTUTH AaHi, PO Ky
came KOHKPETHY pid, MMpaBo, ik /e MOBa, BU3HAYUTH
HallMeHyBaHHS (aCOPTUMEHT) MaiiHa (TOBapy), pooiT,
Ta IX KUIBKICTh, TaK, 00 Oy/b-siKka oco0a 3Moria 3po-
OWTH BUCHOBOK, TIPO IO caMe JIOMOBWJIUCH CTOPOHH [3,
c. 60].

[IpeameToM LUBLIBHO-IIPABOBOIO IOTOBOPY € TUTBKU
MaiHO, POOOTH, MTOCITYTH, SIKI 3HAXOATHCS Y BUTLHOMY
o0iry. Tak, IloctanoBoro BepxoBnoi Pagu Ykpainu
«IIpo mpaBo BIaCHOCTI Ha OKpeMi BUIU MaiiHa» Big 17
yepBHs 1992 poky [8] Oyio 3aTBepIKEHO TIepeITiK BUJIIB
MaiiHa, 1110 He MOXKe MepeOyBaTH y BIACHOCTI TPOMA/IsH,
rpOMaJICbKUX 00’ €HaHb, MKHAPOAHUX OpraHizaliil Ta
FOPUIMYHUX OCI0 THIINX JepiKaB Ha TepUTOPii YKpaiHu.
Jlo manoro meperniky BiTHOCHTBCA: 30posi, OOempHUIacu
(KpiM MHCIMBCBHKOT 1 MHEBMAaTU4HOI 30poi, 1 boenpuna-
CiB JIO HEl, a TAKOXK CIIOPTUBHOT 30poi 1 Goenpumacis 110
Hel, 10 MPUI0aBAOTHCS TPOMAJICEKUMU 00’ € THAHHSIMH
3 JI03BOJIy OpraHiB BHYTPILIHIX cripaB), 60ioBa 1 crieri-
aJbHa BIHCHKOBA TEXHIKA, PAKETHO-KOCMIYHI KOMIUICKCH;
BHOYXOB1 peuoBHHHU 1 3acobu BuOyxy. Bei Buam paxert-
HOTO TaJIKBa, a TAKOXK CIIeLiaNbHI Marepiajiu Ta obna-
HaHHSI JJ1s1 HOro BUPOOHUIITBA; OOMOBI OTPYIHHI peYOBH-
HU; HapKOTHYHI, ICUXOTPOIHI, CUJIBHOAIIOUI OTPYyHHI
JKapchKi 3ac00H (3a BUHATKOM OTPUMYBaHUX IpOMasi-
HaMH 3a MIPU3HAYCHHSM JIIKaps1); IPOTUTPAIOB] YCTAaHOB-
KH; ACP>KaBHI €TAJOHU ONUHUIL (DI3UYHUX BEITUUHH;
CrieliaJIbHl TeXHIYHI 3aCO0M HErJIacHOTO OTPUMaHHs
iH(opMalIIii; eJeKTPOIIOKOBI IPUCTPOT Ta CIelialibHi
3aco0H, 110 3aCTOCOBYIOTHCS MTPABOOXOPOHHUMH Opra-
HaMH, KpiM T'a30BHUX MiCTOJIETIB 1 peBOJILBEPIB Ta NATPO-
HIB JI0 HUX, 3apsKCHUX PSIOBHHAMY CITH030TOYHBOI Ta
npartiBHoi xii. BuieBkaszani mpeaMeTH HE MOXYTh BH-
CTYIIaTH MPEAMETOM JIOTOBOPY KYMiBIi-IPOIAXKY, SIKIIO
OJTHIEIO 13 CTOPIH JIOTOBOPY € TPOMAJISTHHU, TPOMAJICHKI
00’ eTHaHHSI, MDXXHAPOHI OpraHizaii Ta IOpUANYHI 0CO-
Ou IHIIMX JeprkaB Ha Teputopii Ykpainu.

BuineBkazaHa mocTaHOBa TaKOXK MICTHTH MEPEITiK
MaiiHa, KM 3HAXOIUThCS B OOMEKEHOMY 00iry, Take
MaifHO MOJKHA TIPUII0ATH Y BIACHICTh JIMIIIE 32 HasIBHOC-
Ti CHEMIaIbHOTO J103BOMY. J[0 TaKOro MaifHa HAJICKHTh:
BOTHENAaJIbHA IMAJKOCTBOJIbHA MUCIIUBChKA 30pos (J10-
3B1JI BUIAETHCA OpraHaMH BHYTPIILIHIX CIIpaB 3a MiCLEM
MPOXKUBAHHS 0c00aM, SIKi OCATIN 21-piyHOTO BIKY);
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BOTHEMAJIbHA MHUCIHBChKa HapizHa 30posi (MUCIUBCHKI
KapaOiHu, TBUHTIBKH, KOMOIHOBaHa 3000 3 HAPI3HUMH
CTBOJIaMH) (103B1JI BUJAETHCSA OPraHaAMH BHYTPILIHIX
CIIpaB 3a MiCIleM MPOXHUBAHHS 0c00aM, SKi JIOCSTIH
25-piyHOTO BiKY); ra30Bi MiCTONETH, PEBOIBBEPH 1 Ia-
TPOHH JI0 HUX, 3aPsHKCHI PEYOBUHAMHE CIIB30TOYHBOT Ta
JIpaTiBHOI Jii (JI0O3BiJ BUAETHCS OpraHaMy BHYTPIIIHIX
CIIpaB 3a MiClIeM MPOXHUBAHHS 0c00aM, SKi J1OCSTIH
18-piuHOro BiKy; X0101Ha 30p0st Ta MHEBMaTHYHA 30pos
Kaniopy moHaa 4,5 MimiMerpa i MBHIKICTIO TOIBOTY
kyai moran 100 MeTpiB 3a ceKyHAY (I03BUJ1 BUIAETHCS
OpraHaM¥ BHYTPIIIHIX CIOpPaB 3a MICIEM MPOKUBAHHS
ocobam, sKi jgocsni 18-pigyHOTO BiKY); 00’ €KTH, IO
nepeOyBaloTh HA IEPKABHOMY OOJIIKY SIK Iam sITKH ic-
TOpii Ta KyJAbTypH (103B1J BUAAETHCS CIELIAIbHO YIIO-
BHOBA)XCHUMH JEpPKaBHUMHU OpTaHAMU OXOPOHH
mam’siTOK iCTOpii Ta KyJIbTypH.

Takum 4MHOM, ITPEAMET IOTOBOPY ITOBUHEH OyTH HE
BHJIYYCHHH 3 IIUBUIBHOTO 00ITy a00 SKIIO BiH MICTHTH
MeBHI OOMEKEeHHS, Tiepe10ayaTucs y J0roBopi 3 1oaep-
JKAQHHSM [UX BUMOT.

[lepeiiaemo 10 po3mIsAy APYroi TPYIH iICTOTHUX
YMOB JOTOBOpPiB — YMOB, SIKi BU3HAYEHI 3aKOHOM SIK iC-
TOTHI JAJIs1 TOTOBOPIB JAHOTO THUITY.

[Tpu oMy 11K Ykpainu npu BU3HaYE€HHI ICTOTHAX
YMOB JIOTOBOPY BIJICHIIA€E JIO CIELiaJbHIUX HOPM, MPH-
CBSIUCHHX JOTOBOpPAM JAHOTO BHIY, i HA3UBA€ iCTOTHU-
MU, HacaMIiepes1, Ti YMOBH, sIKi BU3HAHI TAKUMHU 3T1IHO
13 3aKOHOM 1 nepenoadeHi sik 000B’I3KOBI CAMUMH HOP-
MaMHU Tpasa, [0 PETYJIIOIOTH JIaHl JIOTOBIPHI BIJIHOCUHHI
[9, c. 436-437].

Ile xapakTepHO, HaPUKIIA/, i MPH BU3HAYCHHI ic-
TOTHUX YMOB JJOTOBOPY OPEHAM AEPKaBHOTO Ta KOMY-
HaibHOTO MaitHa. Tak, crarts 10 3akoni Ykpaiau «IIpo
OpeH/ly E€p>KaBHOIO Ta KOMYHajabHOro MaiiHa» [10] no
HUX BITHOCHTB:

— 00’eKT opeHaH (CKJIaJl 1 BapTiCTh MaliHa 3 ypaxy-
BaHHSIM i1 1HJEKCallii);

— TepMiH, Ha SKUH YKIaJa€ThCs JOTOBIp OPEHIIN;

— OpEHJIHY TUTATY 3 ypaxyBaHHsM 11 iHIeKcaIlii;

— MOPSI0OK BUKOPUCTAHHS aMOPTHU3ALiHHUX Bifpa-
XyBaHb, SKIIO iX HApaxyBaHHs IepeadaueHO 3aKOHOIAB-
CTBOM;

— BITHOBJICHHSI OPCHJIOBAHOTO MaifHa Ta YMOBH HOTO
TIOBEPHEHHSI;

— BUKOHAHHS 30008’ s13aHb;

— 3a0e3MeYeHHs BUKOHAHHS 3000B’s13aHb — HEYCTOMH-
Ka (mrpad, meHs), Iopyka, 3aBJaTok, TapaHTisl TOILIO;

— MTOPSIIOK 3/IHICHEHHS OPEHI0ABIIEM KOHTPOIIO 3a
CTaHOM 00’ €KTa OPCH/IH;

— BIJIMOBIJAJIBHICTD CTOPIH;

— CTpaxyBaHHS OPCHIApEM B3ATOTO HUM B OPEHIY
MalHa;

— 000B’SI3KM CTOPIH 1010 3a0€31IeUeHHST TTOKEKHOT
0e3IeKH OPEHI0BaHOTO MaifHa.

‘YMOBH JIOTOBOpY, SIKi BU3HAUEHI 3aKOHOM SIK 1CTOTHI
JUTSL TOTOBOPIB JJAHOTO THUITy MalOTh CBOE 00 €KTHBHE
BiJ0OpaKeHHS Y HOPMAaTUBHO-IIPABOBUX aKTax. Tomy ix
BH3HAYCHHS HE BUKIIUKAE OCOOIMBUX TPYIHOIIIB.

PosmistHeMo TpeTro TpyIy iCTOTHUX YMOB JIOTOBO-
PiB — yMOBH, 5IKi € HEOOXITHUMH AJISl TOTOBOPIB JAHOTO
BUITY.

Sk Brasye A. /1. Kopeubsknii, HeoOXinHi yMOBH, Ha
BiZIMIHY BiJ] ICTOTHUX cami 10 c001 HE BIUIMBAIOThH Ha
CYTHICTb Ta 3MICT JIOTOBOPY, BHACIIIJIOK YOTO i HE y3ro-
JOKYIOTBHCSI CTODOHaMHU OCTaHHBOTO, a € IPUITUCAMU 3a-
KOHOJIABLIS B iMIIepaTUBHIN (opMi 1 TIIIBKK B CHITY LIbO-
TO 3HAXOSTh BiToOpaXkeHHs B joroBopi [11, c. 23].

VY niro4oMy 3aKOHONABCTBI BiJICyTHIN 4iTKHiA MeXa-
Hi3M, 32 IKMM MOJIMBO TIPOBECTH BU3HAYEHHS NIEPEITiKy
HEOOXIJTHMX YMOB, BUXOJISIYH 13 3MICTY JIOTOBOPY.

OpnHak MOXHA JIIWTH BUCHOBKY, 10 HEOOX1THI /IS
JIOTOBOPIB AaHOTO BUAY YMOBHU 3a3BHYail MOJKHA BCTa-
HOBHUTH, BUXOJSTYH 3 HOPMAaTHBHOTO BH3HAYCHHS BiJl-
NOBiHOTO OoroBOpY. KiJIbKICTh iICTOTHUX YMOB, SIKi
HEOOXIJTHI JJIs IKOTO-HEOY/Ib BUY TOTOBOPY, Ma€e OyTH
MiHIMQJIBHUM 1 0OMEXYBATHUCSI JIUIIE TAKUMH YMOBaMH,
0e3 SIKUX HEMOXKITUBE caMe 1CHYBaHHs JaHOTO JIOTOBO-
py-

[uBiTicTH TIPY PO3IIISIL ICTOTHUX YMOB 32 03HAKOIO
HEOOXiTHOCTI /IS TOTOBOPY AAHOTO BUAY, KPIM YMOBH
PO MPEAMET JOTOBOPY, BIAHOCATH LI TaKy YMOBY, K
HiHa JJIS OTUIaTHHUX JTOTOBOPIB Ta CTPOK LIS CTPOKOBUX
JIOTOBODIB.

[ina goroBopy, SIK 1 HOTO MPEAMET, BIJAMOBIIHO 10
OCHOBHHX ITOJIO’KCHD ITUBUTFHOTO TIPaBa, PO3TIISIATNCS
SIK OCHOBHI YMOBH, IO BIIHOCSTHCS JI0 YCIX BHIIB TIpa-
BounHiB. OlHAK BiAHECEHHS I[IHU 10 iICTOTHUX YMOB
JIOTOBOPY B IOPHJIMUHIN JiTeparypi € crnipauM. Tak,
B. B. BitpsHChKHIT CTBEpIIKYE, 10 ICTOTHOIO YMOBOIO
BCSIKOTO BiJIIIKOYBaJIbHOTO JOTOBOPY CIYKUTH IliHa,
TOMY HaJI3BHYAITHO Ba)XJINBE 3HAYEHHS MAaTHUMYTh TI0-
JIO’KEHHS, 1[0 PETYNIOI0Th YMOBH JIOTOBOPY PO IiHY [5,
c. 318]. Inmoi AyMKH JOTPUMYEThCS, HAPUKIIAL,
H. 1. €ropoB BiAHOCSYHM YMOBY TIPO IIiHY HE 70 iCTOT-
HUX YMOB JIOTOBODY, a 210 3BHuaiinux [12, c. 433].

[Ipu yxnagenHi Oyb-K0ro J0roBopy 3a J0MOMOI0I0
301MCHEHHS IIEBHUX M BU3HAYAIOTHCA 1 4aCOB1 MEXKI
HOT0 BUKOHAHHS, TAKOXX BCTAHOBJIIOETHCS SIK MOMEHT
HOro yKJIaIeHHs, TaK 1 epiofl, IPOTATOM SIKOTO BiH Oyze
JUATH.

Tak, Hanpukiazn, 4. 1 ct. 17 «IIpo openny nepxas-
HOTO Ta KOMYHaJbHOro MaiHa» [10] BcTaHOBIIIOE, 110
TEpMiH JOTOBOPY OPCHIM BU3HAYAETHCS 32 MOTOKEH-
HSIM CTOPiH. 31 3MiCTy HOPMH BHIHO, 1[0 3aKOHO/IABCIlb
HaJIa€ MOXKIIUBICTh OPEHAAPEBI 1 OPEHI0IABIICBI CAMUM
BH3HAYMTH ITOYATOK 1 KiHEIb ICHYBaHHS y Yaci OpeH/I-
HOTO [TPABOBIIHOIIEHHS, MiJICTABOO SKOTO € YKJIaICHUN
MK HUMHU J0TOBip opeHau. CTOpOHH BUIbHI Y BU3HA-
YeHHI CTPOKY HOroBOpy opeHnu. [Ipore, He3Baxaroun
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Ha 1Ie, TepMiH, BiAnoBiaHO 10 cT.10 3akoHy Ykpainu
«IIpo openny epKaBHOTO Ta KOMYHAJbHOTO MaiiHa»
[10] € icToTHOIO YMOBOIO 1OrOBOPY OpPEeHIH 1 Mae OyTH
YiTKO BU3HAYCHUU, OCKIJTBKH BIJICYyTHICTH B JIOTOBOPI
9iTKO BU3HAYCHOTO TEPMiHY TATHE 32 COOOI0 BU3HAHHS
foro Henidicaum [13, c. 32].

VY BHITaJKy SKIIO CTPOK (TEpMiH) HE BKa3aHHM, TO
CTOPOHU BHU3HAYaIOTh HOTO YACOBUMH KPHUTEPISMHU, 110
BU3Ha4eHi 3akoHoM. B. I1. ['pubanoB, aHamizywoun cTpo-
KM, BKa3yBaB Ha Te, [0 JIOAN MOXYTh IIPHB’S3aTH Ty UM
IHIIY JiSUTBHICTB 10 IEBHOTO MOMEHTY 4H Bi/IPI3Ky 4acy
i TUM caMUM BCTAHOBIIIOBATH CTPOKH JIJIs 3[1HCHEHHSI
THX Y IHIIUX Aii [14, c. 9].

Po3srmisiHeMo 4eTBepTy TpyIly iCTOTHUX YMOB JIOTO-
BOPIB — YMOBH, LI0/I0 SIKUX 3a 3a5BOIO OJIHIEIO 3 CTOPIH
Mae OyTH TOCATHYTO 3TONIH.

Tak, Oyap-siKa i3 CTOpPiH HUBIIBHO-TIPABOBOTO J0-
TOBOPY MOXKE TIPH HOTO YKJIaICHHI BU3HATH HEAOCTATHI-
MH Ti YMOBH, III0 Ha3BaHi ICTOTHUMH Yy 3aKOHI a0o €
HEOOX1THUMH ISl JOTOBOPIB IAHOTO BHUAY, 1 3a0axaTh
BKITFOYCHHS y JTOTOBIp OAATKOBHX YMOB, 0€3 SIKUX J0-
MOBIICHOCTI, Ha i JIYMKY, HE MOXXHA JOCATHYTH. Y IIbO-
MY BHINAJKy TakKi yMOBH, BKJIIOUCHI 0 HOro 3micTy Ha
BUMOTY OJIHI€1 13 CTOpiH MallOyTHHOTO JOTOBOPY, TAKOXK
HaOyBarOTh 3HaYCHHS IcTOTHUX (CT. 6 LIK Vkpainn) [15,
c. 16].

SIKII0 OlHA CTOPOHA BUMAra€ BKIIIOUEHHS SIKOI-He-
OyIlb YMOBH y JIOTOBIp, a 1HINA HE TIOTOJPKYETHCS, TO
JIOTOBip He Oyzae ykiiajaeHo. SKIo npu yKiIajeHHi J10-
rOBOPIB MIXK CTOPOHAMU BUHHUKAIOTh PO301kKHOCTI

0JI0 YMOB JIOTOBOPY, TO J0 ICTOTHHX HEOOX1JIHO BifI-
HOCUTH YMOBH, IIIOJIO SKUX OJHA 31 CTOPiH MPsAMO 3a-
sIBUJIA TIPO HEOOX1THICTh TIOCATHEHHS 3TOJU TIi]] 3arPo-
3010 BiIMOBH BiJl YKJIaJIeHHS TOTOBOPY. OUYEBUIHO, 10
1€ 3BY)KY€E 3MiCT HOPMH TIpaBa, ke nepeadadac mpocTy
3as1By PO HEOOXIHICTh JOCSITHEHHSI 3TO/IH PO YMOBH
JIOTOBOPY Ha BUMOTY OJHI€ET 3 CTOPiH. 3asBa Mpo HEOO-
X1IHICTh JOCSTHEHHS 30/ 32 MEBHUMH YMOBaMH
MOXKE 3HAWTH BiIOOpa)KeHHS, HAIPUKIaA, Y odepTi y
BUIIISAJII IPOCKTY JIOTOBOPY, JIUCTI-MPOTO3HIIii. Ko
JIpyra CTOPOHA HE MOTOAUTHCS TOCSTTH 3TOAM MO TaKUX
YMOBax, BOHa Ma€ 3MOTY HE aKIENTyBaTH IO MPOIo-
3HIII0 1 JIOTOBIp yKianeHo He Oyne. CTOpOHM MaroTh
3MOTY MPSIMO 3aCTEPErTH Y AOTOBOPI, IKi YMOBH BOHH
BIJIHECIIU JIO ICTOTHUX, OO YHUKHYTH B MOAATBIIIOMY
CYIIEpPEYOK TIPH BUKOHAHHI JIOTOBOPY. TakuM YrHOM, I1sI
rpyna iCTOTHUX YMOB Ba)KJIMBa THUM, 110 3aKOHO/IaBEIlb
HaJae 3MOTy YYaCHHKaM LHMBIJBHUX MPABOBIIHOCHH
VKJIaJIaT! JIOTOBOPH 3 YpaxXyBaHHM iX 1HIUBITyaIbHUX
ocobnuBocTei [3, c. 66].

BucnoBku. OTxe, TeTaabHUN aHAII3 TAKUX 1CTOT-
HUX YMOB IIMBITBHO-TIPABOBOTO JIOTOBOPY, SIK YMOBH PO
peaMET J0TOBOPY, YMOBH, SIKi BU3HAUCHI 3aKOHOM SIK
ICTOTHI JIJIsl JIOTOBOPIB JAHOTO THITY, YMOBH, SIKi € HE00-
XIJTHAMH JUISl JIOTOBOPIB JIAHOTO BHJY, YMOBH, 00
SKHX 32 3asBOI0 OJIHIEIO 3 CTOPIH Ma€ OyTH MOCITHYTO
3TO/IM, MA€ BaXKJIMBE HAYKOBO-NPAKTUYHE 3HAYCHHSI,
OCKUTBKH BIJICYTHICTh y 3aKOHOJABCTBI JICSIKUX TOJIO-
JKEHb MEPEIIKO/HKAE MOKIIMBOCTI HAJICKHOTO 3aXHUCTY
[IpaB CTOPiH.
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MOPO3 O. B.

KaHIUIaT FOPUANIECKAX HayK, JOIEHT, JOLEHT KadeIphl TpakJaHCKOTO ITpaBa 1 Iporiecca
XapbKOBCKOTO HAIIMOHATHHOTO YHUBEPCUTETA BHYTPEHHUX JIEIT

CYHIECTBEHHBIE YCJIIOBUS I'PA’KTJAHCKO-ITPABOBOI'O JOI'OBOPA

B craree OIIPEACI/ICHBI CYHICCTBEHHBIC YCJIOBUSA I'PAKIAHCKO-IIPABOBOTO AOT0OBOpA. Brimonnen ananu3 ycioBus o

mpeaAMeTe J0roBopa. Hccnenopanbl YCJ0BUA, KOTOPBIC ONTPEACICHBI 3aKOHOM KaK CYIIECTBECHHLIC JJI1 JOTOBOPOB J1aHHO-
To THIIA. ABTOp JACTAJIBHO pacCMOTpEiia yCIO0BUA, KOTOPHIC ABIAIOTCA HEOOXOIUMBIMHU JJI1 TOTOBOPOB JTAHHOI'O BHUJA.
HpO&HaJH/BI/IpOBaHO YCJI0BUsA, OTHOCUTCIIBHO KOTOPLBIX 110 3asABJICHUIO OHOU H3 CTOPOH JOJIZKHO OBITH JAOCTUTHYTO CO-
riacue.

KuroueBble cjioBa: CyIeCTBEHHBIC YCIOBHS, IPAXKIAHCKO-TIPABOBOM TIOTOBOP.
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THE ESSENTIAL TERMS OF A CIVIL LAW CONTRACT

Problem setting. There is a complex process of business development in modern conditions of building a market

economy in Ukraine, reforms in the field of property and significantly increases the role of civil law contract. At the
conclusion of civil contracts there are a number of issues related to the definition of its essential conditions.

The purpose of this work is to make a General study and analysis of the essential conditions of the civil contract. It
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is necessary to solve the following tasks to achieve this goal: 1) to provide a list of essential conditions of a civil contract;
2) to conduct a legal analysis of such an essential condition as the subject of a civil contract; 3) to study the conditions
that are defined by law as essential for contracts of this type; 4) to consider the conditions that are necessary for contracts
of this type; 5) to analyze the conditions under which an agreement must be reached at the request of one of the parties.

Analysis of recent researches. The problems of contractual legal relations were studied by legal scholars in various
aspects. Research in this area was conducted by M. M. Agarkov, S. Alekseev, M. 1. Braginsky, V. V. Vetryansky,
0. O. Krasavchikov, O. S. loffe, V. V. Lutz, G. F. Shershenevich, etc. But the problems of the essential conditions of the
civil law contract are poorly covered, are quite relevant and require further research.

Main Body. The article defines the essential conditions of the civil contract. The analysis of the condition on the
subject of the contract was performed. The conditions for contracts of this type, which are defined by the law as significant,
have been studied. The author considered in detail the conditions that are necessary for contracts of this type. The
conditions under which agreement should be reached at the request of one of the parties were analysed.

Conclusions. Thus, a detailed analysis of the essential conditions of a civil contract is of great scientific and practical
importance, since the absence of a number of provisions in the legislation hinders the possibility of adequate protection
of the rights of the parties.

Keywords: essential conditions, civil contract.

50 ITpaBo Ta inrOBamii Ne 1 (25) 2019



