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KhNUIAIR(Institutional Repository of KhNUIA)

PERSONS AUTHORIZED TO PERFORM STATE
OR LOCAL SELF-GOVERNMENT FUNCTIONS: CATEGORICAL
AND SPECIES CHARACTERISTICS AS BASIS FOR DETERMINING
BOUNDARIES OF THE SUBJECT DISSEMINATION
OF THE NORMS ANTI-CORRUPTION LEGISLATION

Syniavska O. Y., Ivantsov V. O.

INTRODUCTION

According to the article 3 of the actual Law of Ukraine “On the Prevention of
Corruption™ its action extends to limited number of people. From the
perspective of definition of notions “corruption offense” and “offense, related to
corruption” (Par. 5, 10 P.1 of Art. 1 of the Law of Ukraine “On the Prevention
of Corruption”), forenamed persons are at the same time liable parties of this
kind of offenses. As a result, persons on which extends the action of the Law of
Ukraine “On the Prevention of Corruption” — liable parties of corruption and
related to corruption offenses were combined by the legislator into five separate
groups among which persons, authorized to perform state or local self-
government functions, seems to be the most extensive group by its content.

The analysis of the Article 3 of the Law of Ukraine “On the Prevention of
Corruption” points that the statement of specific individuals (subjects) by the
legislator was made in such a manner that allows to fully disclose the list of
persons, who performs state or local self-government functions. Such a lead-up
contributed even to the situation when some categories of persons, authorized on
performing state or local self-government functions were assigned twice to
different constituents, set as a norm by regulators, of relevant persons (subjects).
For example, part 3 Article 19 of the Law of Ukraine “On the Central Executive
Bodies™ explicitly provides that the chiefs of the central executive body and
their deputies are civil servants. Herewith chiefs of the central executive bodies
are assigned to persons, authorized to perform state functions in accordance with
Subparagraph “a)” Paragraph 1 Part 1 Article 3 of the Law of Ukraine “On the
Prevention of Corruption” while civil servants are named as the separate type of
persons, authorized to perform state functions, according to Subparagraph “B)”
of forenamed provisions.

! TTpo 3anmoGiranus xopymii : 3akon Ykpainu Bix 14.10.2014 p. Ne 1700-VII. Basa mannx «3aK0OHOJaBCTBO
VYkpainn» / BepxoBHa Pama VYkpainu. URL: https://zakon.rada.gov.ua/laws/show/1700-18 (mata 3BepHEHHS:
18.02.2019).

% [Ipo ueHTpasIbHi OpraHK BHKOHABYOI Biafy : 3akoH Ykpainu Bix 13.03.2011 p. Ne 3166-VI. Basa namux
«3akoHOomaBcTBO Ykpainu» / BepxoBHa Pama VYkpaimm. URL: https://zakon.rada.gov.ua/laws/show/3166-17
(mara 3BepHenus: 21.02.2019).
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Central Election Commission is defined as the permanently acting collegiate
state body (Art. 1 of the Law of Ukraine “On the Central Election
Commission”). Whereas the Law of Ukraine “On the Prevention of Corruption”
assigns members of the Central Election Commission to the persons, authorized
to perform state functions according to Subparagraph “x)” Paragraph 1 Part 1
Article 3, while Subparagraph “i)” assigns them to the persons, authorized to
perform state functions, “members of state collegial bodies” etc.

On the other hand, it’s obvious that definition of content and classification of
persons, authorized to perform state or local self-government functions, is the
basis for delimitation of boundaries of subject dissemination of the provisions of
the Law of Ukraine “On the Prevention of Corruption”, which directly ensues
from the content of the Article 3 of the forenamed law.

The above statement confirms that the division of persons, authorized to
perform state or local self-government functions, into certain groups seems to
be, to put it mildly, complicated. At the same time, we consider that the
characterization of persons, authorized to perform state or local self-government
functions, is appropriate to be made within the certain components (types,
groups etc).

From the name of the group of persons, authorized to perform state or local
self-government functions, follows that general list of persons, which compose
the group on a provisional basis could be defined into two subgroups: persons,
authorized to perform state functions and persons, authorized to perform local
self-government functions.

1. Persons authorized to perform state functions

The functions of the state reflect its social purpose and official role. The
category of “state functions” is one of the basic concepts in the theory of state
and law. Among the definitions of the concept of “state functions” in terms of its
prevalence, the following prevails: the main activities of the state, expressing its
essence and social purpose in the management of the affairs of society”; the
main directions and activities of the state, due to its objectives and goals and
characterizing its essence®; the main activities of the state, which reflect and
concretize its tasks and goals, manifest the essence and social purpose of the
state in society®.

% Mpo LlentpansHy BHGOpuy Komicito : 3akoH Ykpaimm Bix 30.06.2004 p. No 1932-1V. Basa nammx
«3akoHonmaBcTBO Ykpainw» / BepxoBHa Pama Vkpaimm. URL: https://zakon.rada.gov.ua/laws/show/1932-15
(marta 3Bepuenns: 21.02.2019).

* 1IBik M.B., Tkauenko B.JI., Borauesa JI.JI. 3aransna TeOopist IepKaBH 1 Mpaga : MAPYYHUK IS CTY/. IOPHUIL.
CIICIl. BHII. HaBY. 3aKi. / 3a pea. M.B. Isika, B.J[. Tkauenka, O.B. Ilerpummuna. Xapkis, 2002. C. 68-79.

> Ckaxyn O.®. Teopust rocy1apcTsa 1 npasa : yuebHnk. Xapskos : Korcym, 2000. C. 51.

® Kupraenxko B.M., Kypakin O.M. Teopist nepxaBy i mpaBa: MOAyIbHHIl KypC : HABYANBHHMII MOCIGHUK.
Kuis : Hentp yuboBoi mirepatypu, 2010. C. 36.
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The legislation does not provide a specific list of functions of the state, but this
fact does not deny the fact that some of them can be derived from the provisions of
current legislation. For example, the content of the social function of the state
follows from the provisions of Articles 1, 3, 13, 24, 43, 46, 47, 49, 85 of the
Constitution of Ukraine’; the content of the political function of the state — Articles
1,5, 6,15, 36, 39, 85, 102, 105 of the Constitution of Ukraine; economic functions
of the state — Articles 13, 14, 41, 42, 85 of the Constitution of Ukraine.

As a result, the necessity of conditional systematization and classification of
state functions looks quite reasonable. It is necessary to agree with O.F. Skakun,
who proposes to divide the latter according to the mode of state activity into:
legislative, executive (managerial), judicial, law enforcement and informational.
The spheres (objects) of the state’s activities are divided into internal (political,
economic, taxation and financial control functions, social, environmental,
cultural (spiritual), information, law enforcement) and external (political
(diplomatic), economic, environmental, cultural (humanitarian), information,
defense of the state, maintenance of the world order)®,

The functions of the state should not be identified with the functions of
individual branches of state power and the functions of individual state bodies®.
Of course, the functions of the state and the functions of state bodies are
interconnected concepts, since the main purpose of state bodies is the
implementation of state functions. At the same time, it cannot be stated
unequivocally that the functions inherent in state bodies may well correspond in
terms of the functions of the state, that is, the functions of individual state bodies
have a narrower, local character compared to the functions of the state.

Organically connected with the state, its role and place in society is public
service. In the activities of civil servants, the tasks and functions of the state are
implemented, since each position is a circle of official powers that form part of
the competence of the relevant body. It is inextricably linked with its structure
and, at the same time, aims to organize the organization of the personnel of a
state body or its staff — state employees. Thus, if the public service is considered
taking into account the place it occupies in a state organization, then it begins
where the position is established.

he possibility of separation of persons authorized to perform the functions of
the state, depending on the positions they occupy, is of fundamental importance.
For example, the “police” according to Art. 17 of the Law of Ukraine “On the

" Koncruryuis Yxpainu : 3akon Ykpainu Bix 28.06.1996 p. Ne 254x/96-BP. Basa mannx «3akoHOIaBCTBO
VYkpainn» / BepxoHa Paga Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp (mata 3BepHEHHS:
18.02.2019).

& Ckakyn O.®. Teopus rocyapcTsa 1 mpasa : yueOHuK. Xapbkos : Korcym, 2000. C. 51-53.

® Kupuuenko B. M., Kypakin O. M. Teopist mepxaBu i npaBa: MOAy/IbHHII KYpC : HABYATBHHH MOCIOGHHUK.
Kwuis : Llentp yu6oBoi nitepatypu, 2010. C. 36.
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National Police” is a citizen of Ukraine, who took the oath of a police officer
serving in the relevant position in the police and who was awarded the special
title of police’. It follows from the above that they are not policemen and,
accordingly, persons to whom the Law of Ukraine “On the Prevention of
Corruption” applies, police officers seconded to state (interstate) bodies,
institutions, and organizations, leaving police service, but discharged from their
posts and subsequently appointed to positions in accordance with the list of
positions that may be replaced by police officers in state bodies, institutions, and
organizations. The list of such posts is determined by the President of Ukraine®*,

The civil service should not be viewed as a simple combination of civil servant
positions, but as a structure with its own hierarchy. Positions provide for the
personification of managerial functions, responsibility and their unification. In the
legal aspect, a position is characterized by the range of rights and obligations
assigned by position, and is part of the rights and obligations of a state body.

In the legislation on public service, only the concept of a public service
position is clearly defined, namely, the primary structural unit of a state body
determined by the structure and staffing table of the official authority
established in accordance with the first part of Article 1 of the Law of Ukraine
“On Public Service"*?.

As similar to the concept of “civil servant position” it seems possible to use
the category of “civil servant position”. As for the concept of “public office”, its
content is somewhat broader. Ukraine provides for the establishment of three
types of government positions — political, administrative and patronage.

Regarding political positions, the Decree of the President of Ukraine dated
May 29, 2001 “On Regular Measures for the Further Implementation of
Administrative Reform in Ukraine”*® (Art. 9) of the post of Prime Minister of
Ukraine, First Vice Prime Minister, Vice Prime Minister and ministers on the
nature of the authority, the order of appointment and dismissal of positions
recognized political and those that do not belong to the category of positions of
civil servants. In accordance with the Law of Ukraine “On the Cabinet of

9 Mpo Harionansry nominiio : 3akon Ykpainn Big 02.07.2015 Ne 580-VIIIL. Basa gaHux «3aKOHOIABCTBO
VYxkpaiam» / Bepxosra Pama VYxpainum. URL: https://zakon.rada.gov.ua/laws/show/580-19 (mata 3BepHEHH::
19.02.2019).

1 TIpo mepenik moca, ski MOXYTh GYTH 3aMillieHi MOMIIEHCHKAMHI B JEP)KABHAX OPraHax, YCTAHOBAX Ta
oprauizauisx : Yka3 [Ipesmpenta VYkpainm Bim 09.12.2015 p. Ne 691/2015. baza nmannx «3akOHOAABCTBO
Vkpaian» / BepxoBHa Pana Ykpainum. URL: https://zakon.rada.gov.ua/laws/show/691/2015 (nara 3BepHEHHS:
19.02.2019).

2 TIpo nmepxasny cayx6y : 3axon Ykpaimu Bix 10.12.2015 p. Ne 889-VIIIL. Basa nauux «3aKOHOZABCTBO
Vkpainn» / BepxoBHa Pama VYxpainum. URL: https://zakon.rada.gov.ua/laws/show/889-19 (nmara 3BepHEHHS:
18.02.2019).

13 IIpo deproBi 3axoaM MmOAO TOMAJTBIIOTO 3IIACHEHHS aJMiHICTpaTHBHOI pedopmMu B YKpaiHi : yka3
IIpesunenta Ykpainu Bix 29.05.2001 p. Ne 345/2001. ba3a nanux «3akoHOmaBCTBO YKpainm» / Bepxosna Pama
VYxpainu. URL: https://zakon.rada.gov.ua/laws/show/345/2001 (nara 3Bepuenns: 21.02.2019).
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Ministers of Ukraine™* (article 6), the posts of members of the Cabinet of

Ministers of Ukraine are political posts that are not covered by labor legislation.

In a theoretical sense, under the public service it is customary to understand the
professional activities of persons occupying positions in government bodies and
their apparatus in order to practically carry out the tasks and functions of the state
and who receive wages at the expense of public funds. But in accordance with the
provisions of the Law of Ukraine “On Civil Service”, civil service is a public,
professional, politically impartial activity on the practical implementation of the
tasks and functions of the state, namely: 1) analysis of state policy at the national,
sectoral and regional levels and the preparation of proposals for its formation,
including the development and examination of draft programs, concepts, strategies,
draft laws and other regulatory acts, draft international treaties; 2) ensuring the
implementation of state policy, the implementation of national, sectoral and
regional programs, the implementation of laws and other regulatory acts;
3) ensuring the provision of affordable and high-quality administrative services;
4) the implementation of state supervision and control over compliance with the
law; 5) management of state financial resources, property and control over their
use; 6) personnel management of state bodies; 7) the implementation of other
powers of the state body determined by law.

The Law of Ukraine “On the State of Service” does not apply to: 1) the
President of Ukraine; 2) the Head of the Presidential Administration of Ukraine
and his deputies, the Permanent Representative of the President of Ukraine in
the Autonomous Republic of Crimea and his deputies; 3) members of the
Cabinet of Ministers of Ukraine, first deputies and deputy ministers; 4) the
Chairman and members of the National Council of Ukraine on Television and
Radio, the Chairman and members of the Antimonopoly Committee of Ukraine,
the Chairman and members of the National Agency for the Prevention of
Corruption (NAPC), the Chairman and members of the Accounts Chamber, the
Chairman and members of the Central Election Commission, the chairmen and
members other state collegial bodies; 5) the Secretary of the National Security
and Defense Council of Ukraine and his deputies; 6) the Chairman of the State
Committee for Television and Radio Broadcasting of Ukraine and his deputies,
the Chairman of the State Property Fund of Ukraine and his deputies;
7) people’s deputies of Ukraine; 8) the Commissioner of the Verkhovna Rada of
Ukraine for Human Rights and their representatives; 9) employees of the
National Bank of Ukraine; 10) deputies of the Verkhovna Rada of the
Autonomous Republic of Crimea (ARC), the Chairman of the Council of

Y TIpo KaGimer Mimictpis Vkpaium : 3akon VYkpainm Bim 27.02.2014 Ne 794-VII. Basa nammx

«3akoHoaBcTBO YKpainn» / BepxoBna Pamga Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/794-18 (mara
3BepHeHHs: 19.02.2019).
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Ministers of the Autonomous Republic of Crimea and his deputies, ministers of
the Autonomous Republic of Crimea; 11) deputies of local councils, officials of
local self-government; 12) judges; 13) prosecutors; 14) government employees
who perform maintenance functions; 15) employees of state enterprises,
institutions, organizations, other business entities of the state form of ownership,
as well as educational institutions established by state bodies; 16) military
personnel of the Armed Forces of Ukraine (AFU) and other military formations
formed in accordance with the law; 17) private officers and officers of law
enforcement agencies and employees of other bodies who are assigned special
ranks, unless otherwise provided by law; 18) patronage employees.

As a result, persons authorized to perform state functions can be divided into
the following types:

1.1. Persons, who are in political public posts:

The President of Ukraine is the guarantor of state sovereignty, the territorial
integrity of Ukraine, compliance with the Constitution of Ukraine, human and
civil rights and freedoms (Article 102 of the Constitution of Ukraine); Chairman
of the Verkhovna Rada of Ukraine, his First Deputy and Deputy; Prime Minister
of Ukraine, First Vice Prime Minister of Ukraine, Vice Prime Minister of
Ukraine; ministers; people’s deputies of Ukraine;

1.2. Civil servants as representatives of the “public service” in the
theoretical meaning.

1.2.1 Civil servants in the understanding of the Law of Ukraine “On Civil
Service”.

In accordance with the provisions of Part 2 of Article 1 of the Law of Ukraine
“On Civil Service”, a public servant is a citizen of Ukraine who holds a public
service position in a state authority, another state body, his office (secretariat),
receives wages from the state budget. and exercises the powers established for
this position, directly related to the fulfillment of the tasks and functions of such
a state body, and also adheres to the principles of public service.

The effect of the Law of Ukraine “On Civil Service” applies to civil servants:
1) the Secretariat of the Cabinet of Ministers of Ukraine; 2) ministries and other
central executive bodies; 3) local state administrations; 4) the prosecution
authorities; 5) military authorities; 6) foreign diplomatic institutions of Ukraine;
7) government agencies, especially the passage of public service in which are
defined by Article 91 of the Law of Ukraine “On Public Service”; 8) other state
bodies.

Public service positions in state bodies are divided into categories depending
on the order of appointment, nature and scope of authority, and the
qualifications and professional competence of public servants necessary for their
fulfillment (Article 6 of the Law of Ukraine “On Civil Service”).
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Based on the list of persons (positions held), who perform the functions of the
state, according to the Law of Ukraine “On the Prevention of Corruption”,
public servants, in addition, include:

— service and officials of the National Anti-Corruption Bureau of Ukraine
(NABU specialists in the sense of the Law of Ukraine “On the National Anti-
Corruption Bureau of Ukraine”" (Article 10));

— officials and officials of the diplomatic service (diplomatic workers and
administrative and technical personnel of the diplomatic service in the sense of
the Law of Ukraine “On the diplomatic service™™ (Article 9));

— officials and officials of the State Bureau of Investigation (civil servants in the
sense of the Law of Ukraine “On the State Bureau of Investigation™’ (Art. 14));

— officials and officers of the central executive body, which ensure the
formation and implementation of state tax policy and state policy in the field of
state customs (officials of regulatory bodies in the understanding of the Tax
Code of Ukraine®® (Art. 342));

— officials and officers of the Secretariat of the High Qualification
Commission of Judges (employees of the Secretariat of the High Qualification
Commission of Judges in the sense of the Law of Ukraine “On the Judicial
System and Status of Judges”"® (Article 102));

— officials and officers of the Secretariat of the High Council of Justice (heads
and other officials of the Secretariat of the High Council of Justice in the
understanding of the Law of Ukraine “On the High Council of Justice””® (Art. 27));

— officials and officers of the State Judicial Administration of Ukraine
(officials of the State Judicial Administration of Ukraine, its territorial
administrations in the sense of the Law of Ukraine “On the Judicial System and
Status of Judges”*!(Article 151)).

' IIpo Harionansre aHTHKOpYMLiiiHe Glopo Ykpainu : 3akoH Ykpainn Bix 14.10.2014 p. Ne 1698-VII. Basa
JaHUX «3aKoHOJaBcTBO YKpainm» / BepxoBHa Pama Vkpainum. URL: https://zakon.rada.gov.ua/laws/show/1698-
18 (mata 3BepHeHH:: 19.02.2019).

16 IIpo aumiomaruyny ciyx0y : 3akoH VYkpainu Big 07.06.2018 p. Ne 2449-VIII. Basa manux
«3akoHomaBcTBO Ykpainm» / BepxoBHa Pama Vkpainum. URL: https://zakon.rada.gov.ua/laws/show/2449-19
(mata 3BepuenHs: 18.02.2019).

Y TIpo JlepxaBre 6ropo poscrmimyBanb : 3akoH Ykpaimu Bim 12.11.2015 p. Ne 794-VIIL. Basa nammx
«3akoH01aBCTBO YKpainn» / Bepxosua Pama Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/794-19 (nata
3BepHeHHs: 18.02.2019).

8 I[MomatkoBuit konekc VYkpainm : 3akoH VYkpainm Bim 02.12.2010 p. Ne 2755-VI. baza maHux
«3akoHomaBcTBO YKpainm» / BepxoBHa Pama VYxpainm. URL: https://zakon.rada.gov.ua/laws/show/2755-17
(mata 3BepHenHs: 18.02.2019).

Y TIpo cymoycrpiit i craryc cymmis : 3axon Vkpaimu Bix 02.06.2016 p. Ne 1402-VIIL basa namux
«3akoHomaBcTBO YKpainu» / BepxoBHa Pama VYkpainm. URL: https://zakon.rada.gov.ua/laws/show/1402-19
(mara 3BepHenHs:: 20.02.2019)

? TIpo Bumy paxy npasocymas : 3akon VYkpaimm Bim 21.12.2016 p. Ne 1798-VIILBasa nammx
«3akoHomaBcTBO YKpainm» / BepxosHa Pama VYkpainum. URL: https://zakon.rada.gov.ua/laws/show/1798-19
(mara 3BepuenHs: 18.02.2019).

2! TIpo cynoycrpiii i craryc cymmiB : 3akon VYkpainu Bix 02.06.2016 p. Ne 1402-VIIIL. Basa nammx
«3akoHomaBcTBO YKpainm» / BepxosHa Pama VYkpainum. URL: https://zakon.rada.gov.ua/laws/show/1402-19
(mara 3Bepuenns: 20.02.2019).
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1.2.2 Officials of the militarized civil service — persons serving in state bodies
and who have been assigned military or special ranks:

— military officials of the armed forces of Ukraine, except for military
servicemen, cadets of higher military educational institutions, cadets of higher
educational institutions with military institutes, cadets of faculties, departments
and departments of military training (hereinafter referred to as previously
mentioned persons);

— military officials of the State Service for Special Communications and
Information Protection of Ukraine, except for the previously mentioned persons;

— military officials of other military formations formed in accordance with the
laws, except for the previously mentioned persons;

— military service personnel (including officials) of the Security Service of
Ukraine, except for the previously mentioned persons;

— Private and commanding officers of the State Penal Service;

— persons of the private and commanding staff of the tax police;

— persons commanding officers of civil protection units;

— persons of the commanding staff of the State Bureau of Investigation

— persons of the commanding staff of the National Anti-Corruption Bureau of
Ukraine;

— the police.

The servicemen are defined by the current legislation as persons serving in the
military (Ab. 4, Part 9, Art. 1 of the Law of Ukraine “On Military Duty and
Military Service”®). In turn, servicemen holding full-time positions related to
the performance of organizational or administrative duties, or those specifically
authorized to perform such duties in accordance with the law, the Law of
Ukraine “On Military Duty and Military Service” calls military officials. A
similar definition is given in the note to article 425 of the Criminal Code of
Ukraine, namely: “military officials” as military commanders, as well as other
military personnel who hold permanent or temporary positions related to the
performance of organizational or administrative duties, or perform such duties
on special instructions from the plenipotentiary command. This concept in its
main features coincides with the concept of an official, defined in paragraph 3 of
Article 18 of the Criminal Code of Ukraine?. But from the content of art. 14 of
the Code of Ukraine on Administrative Offenses™, it follows that the concept of
“officials™ and “officials” is used to a greater extent as identities.

%2 Tpo BiiichKkoBHi 060B 30K 1 BilicEKOBY CIyXk0y : 3akoH Ykpainm Bix 25.03.1992 p. Ne 2232-XII. Basa
JaHuX «3aKoHONAaBCcTBO Ykpainm» / BepxoBna Paga Ykpainuu. URL: https://zakon.rada.gov.ua/laws/show/2232-
12 (mata 3BeprenHs: 18.02.2019).

* Kpuminanbauii kojexc Ykpainu : 3akod Ykpainm Bim 05.04.2001 p. Ne2341-III. Basza nammx
«3akoHonmaBcTBO Ykpainw» / BepxoBHa Pama Vkpaimm. URL: https://zakon.rada.gov.ua/laws/show/2341-14
(mara 3Bepuenns: 18.02.2019).

? Konekc Ykpainn npo ajMiHICTpaTHBHI npaBomopymeHns : 3akon Ykpainu Bix 07.12.1984 p. Ne 8073-X
BP. baza nanmx «3akoHomaBcTBo Ykpainu» / BepxoBna Pama Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/80731-10 (mara 3sepHenns: 18.02.2019).
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The military commanders are military personnel, to perform certain tasks,
they have subordinates who are authorized to give the latter orders, orders and
other mandatory requirements for execution, and apply disciplinary authority to
them. The military commanders in military regulations and other acts of military
legislation are understood to be: chiefs of official position, that is, military
personnel who are assigned to permanently or temporarily manage the official
activities of other military personnel or workers and employees (subordinate)
chiefs of military rank.

A military formation is an aggregate of military associations, formations of
units and their control bodies created in accordance with the law, which are
staffed by military personnel and are intended to defend Ukraine, protect its
sovereignty, state independence and national interests, territorial integrity and
inviolability in the event of armed aggression, armed conflict or threats of attack
by directly conducting military (combat) actions (Article 1 of the Law of
Ukraine “On Defense of Ukraine”®). In addition to the Armed Forces of
Ukraine, the military formations are the State Border Guard Service of Ukraine,
the National Guard of Ukraine, the Security Service of Ukraine, the Foreign
Intelligence Service of Ukraine, the State Security Directorate of Ukraine.
According to the military officials, any military formations formed in
accordance with the established procedure are persons authorized to perform the
functions of the state.

Regardless of the position and military unit in which the soldier is staffed, the
latter will not be a person authorized to perform the functions of the state in the
case of the passage of military service and training of cadets of higher military
educational institutions, as well as higher educational institutions with military
institutes, faculties of military training, departments of military training,
branches of military training (higher military educational institutions and
military training units in higher educational institutions).

Military service is one of the types of military service that citizens of Ukraine
undergo in accordance with the laws of Ukraine in the Armed Forces of Ukraine
and other military formations in order to obtain a military specialty, the
acquisition of practical skills for the armed defense of the Fatherland.

Training of cadets of higher military educational institutions and military
educational subdivisions of higher educational institutions is one of the types of
military service to which persons with full secondary education aged from
17 years to 21 years are accepted under the contract, including those who are
17 years old year of commencement of military service, military personnel,
reservists, and persons liable for military service under the age of 23 years, who
have complete secondary education and do not have military ranks of officers, in

% TIpo oGopony Ykpainn : 3akon Ykpainu Bix 06.12.1991 p. Ne 1932-XII. Basa nauux «3aKOHOJABCTBO
VYkpainn» / BepxosHa Pama VYkpainu. URL: https://zakon.rada.gov.ua/laws/show/1932-12 (mata 3BepHEHHS:
19.02.2019).
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the case of enrollment in the first and next courses of study, and same persons
under the age of 25 years who have a basic higher education, in the case of
enrollment at the graduation course and military personnel under military
service under the contract, under the age of 30 years.

1.2.3 Representatives of administrative authority — employees whose actions
apply to persons who are not subordinate to them:

— Officials and officials of the prosecution authorities (officials of the
prosecutor’s office are persons holding administrative positions (Art. 39 of the
Law of Ukraine “On the Prosecutor’s Office™®), in turn, prosecutors must be
recognized as officials of the prosecutor’s office (Art. 15 of the Law of Ukraine
“On the Prosecutor’s Office” (except for those who occupy administrative
positions);

— officials of the State Forest Guard (a list of officials of the State Forest
Guard is given in the Appendix to the Regulations on State Forest Guard,
approved by Resolution of the Cabinet of Ministers of Ukraine of September 16,
2009 No. 976°");

— officials and officials of the state protection of the natural reserve fund (the
list of officials of the state protection service of the natural reserve fund of
Ukraine is given in the Appendix to the Regulations on the state protection
service of the natural reserve fund of Ukraine, agproved by the Cabinet of
Ministers of Ukraine dated July 14, 2000. No. 1127%).

The isolation of a separate subspecies of civil servants as representatives of
the “civil service” in the theoretical sense — “representatives of administrative
authority” is due to the principle of the distribution of persons authorized to
perform the functions of the state. Thus, in particular, police, officials and
officials of the State Fiscal Service bodies are also possible to attribute to
representatives of administrative authority. However, for other more significant
characteristics, the attribution of the persons concerned to other groups seems
justified.

1.2.4 Heads and members of state collegial bodies

Collective bodies are executive bodies of general competence, in which the
management process is carried out collectively, but with the head headed. Such
a collegial way of leadership found its expression in the very name of these
bodies — council, cabinet, board, committee, and the like. Each member of this
body has certain powers, and his opinion is taken into account when making a

2% IIpo mpokyparypy : 3akoH VYkpainu Bixg 14.10.2014 p. Ne 1697-VII. baza maHux «3aKOHOJIaBCTBO
Vxpainn» / BepxoBna Pama Ykpainum. URL: https://zakon.rada.gov.ua/laws/show/1697-18 (nara 3BepHEeHHS:
19.02.2019).

%" TIpo satBepmkenHs II0NOXKeHHs Mpo JepiKaBHY JicOBY oxopoHy : ITocranoBa KaGimery Minictpis
VYkpainu Bix 16.09.2009 p. Ne 976. baza manux «3akoHonmaBcTBO YKpainu» / BepxosHa Pama Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/976-2009-11 (nata 3Bepuenns: 19.02.2019).

8 IIpo ciyx0y aepkaBHOI OXOPOHH NPUPOIHO-3amoBigHOTO (oHIy Ykpainu : IloctanoBa Kabinery
MinictpiB Ykpainu Bix 14.07.2000 p. Ne 1127. baza manux «3akoHomaBcTBO Ykpainm» / BepxoBHa Pama
VYxpainu. URL: https://zakon.rada.gov.ua/laws/show/1127-2000-i1 (nata 3sepuenss: 20.02.2019).

118



decision, which is made only if there is a necessary quorum and is expressed in
the form of legal acts — resolutions, decisions, orders?®. The collegial bodies
include the Cabinet of Ministers of Ukraine, the Council of Ministers of the
ARC, government committees, various state commissions, and the like.

Based on the list of persons (positions held by persons) authorized to perform
the functions of the state, according to the Law of Ukraine “On the Prevention
of Corruption” to the state collegial bodies include: The Accounts Chamber;
NACP; Central Election Commission; Supreme Council of Justice; The highest
qualification commission of judges of Ukraine.

1.2.5 Judges, judges of the Constitutional Court of Ukraine

The judge is a citizen of Ukraine who, according to the Constitution of
Ukraine and the Law of Ukraine “On the Judicial System and Status of Judges”,
Is appointed a judge, holds a full judicial position in one of the courts of Ukraine
and administers justice on a professional basis. Judges in Ukraine have a single
status regardless of the place of court in the judicial system or administrative
position, which the judge holds in court (Article 52 of the Law of Ukraine “On
the Judicial System and Status of Judges™™).

1.2.6 Employees of executive support service

In the sense of the Law of Ukraine “On the Prevention of Corruption”, it is
necessary to attribute to them, in particular: the inspectors of the High Council
of Justice; inspectors of the High Qualification Commission of Judges of
Ukraine;

1.3 Jury, while performing the state functions

A jury is a person in cases determined by procedural law, and with his
consent decides cases in a court with a judge or is brought to justice (Article 63
of the Law of Ukraine “On the Judicial System and Status of Judges™"). It is
during the execution of duties in court that the jury will perform the functions of
the state, in particular the judicial function.

1.4 Human-rights ombudsman of the Verkhovna Rada of Ukraine

The Commissioner is an official whose status is determined by the
Constitution of Ukraine, the Law of Ukraine “On the Representative of the
Verkhovna Rada on Human Rights” and other laws of Ukraine (Article 4 of the
Law of Ukraine “On the Representative of the Verkhovna Rada of Ukraine on
Human Rights”*%)

1.5 Head of the National Bank of Ukraine

 Manunoschkuit B.SL JlepxaBHe ynpaBJliHHS : HaBYaJIbHUH MOCIOHUK. 2-Te BH., JIOI. Ta nepepob. Kuis :
Arika, 2003. 576 c.

% TIpo cymoycrpiit i craryc cymuie : 3akoH Ykpainm Big 02.06.2016 p. No 1402-VIII. Basa naxmx
«3akoHomaBcTBO YKpainm» / BepxosHa Pama VYkpainum. URL: https://zakon.rada.gov.ua/laws/show/1402-19
(mara 3BepuenHs: 20.02.2019).
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% TIpo YnosuoBaxenoro Bepxosuoi Pamn Vikpainu 3 npas momunn : 3akon Ykpainn Bix 23.12.1997 p.
Ne 776. Baza mamnx «3akoHomaBcTBO Ykpainm» / Bepxosua Pama Vkpaimum. URL: https://zakon.rada.gov.ua/
laws/show/776/97-p (nata 3BepHenHs: 21.02.2019).
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The National Bank of Ukraine is the central bank of Ukraine, a special central
government body, the legal status, tasks, functions, powers and principles of
organization of which are determined by the Constitution of Ukraine, the Law of
Ukraine “On the National Bank of Ukraine” and other laws of Ukraine.

The Chairman of the National Bank is an official, heads the Board of the
National Bank and is responsible for its activities to the President of Ukraine
and the Verkhovna Rada of Ukraine™®.

1.6 Public servants and officials of the ARC authorities

The government of the ARC is the Council of Ministers of the ARC. The
Chairman of the Council of Ministers of the ARC is appointed and dismissed by
the Verkhovna Rada of the ARC in coordination with the President of Ukraine.

The Council of Ministers of the Autonomous Republic of Crimea exercises
executive authority in the Autonomous Republic of Crimea directly and through
the ministries of the Autonomous Republic of Crimea, republican committees of
the Autonomous Republic of Crimea, other executive authorities of the
Autonomous Republic of Crimea, directs, coordinates and controls the activities
of such bodies (Article 1 of the Law of Ukraine “On the Council of Ministers of
the Autonomous Republic of Crimea”**)

The Council of Ministers of the ARC is a collegial body that is formed by the
Verkhovna Rada of the Autonomous Republic of Crimea for the term of its
powers and is headed by the Chairman of the Council of Ministers of the
Autonomous Republic of Crimea (Article 5 of the Law of Ukraine “On the
Council of Ministers of the Autonomous Republic of Crimea”).

1.7 Public servants and officials of other bodies of state

In the sub-clause “i” of clause 1 of part 1 of article 3 of the Law of Ukraine
“On the Prevention of Corruption”, officials and officers of other state bodies
are understood to be all other persons who occupy positions in state bodies and
their staff, receive wages at the expense of state funds, but at the same time, they
are not civil servants, officials of local self-government, military officials and
other persons listed in sub-clauses “a” — “z” of clause 1 of part 1 of article 3 of
the Law of Ukraine "On the prevention of corruption.”

The distinguishing features of these officials (official) persons are that they:
permanently, temporarily or by special powers, perform the functions of
government representatives or permanently or temporarily occupy enterprises,
institutions or organizations of state authorities (but not local governments or
legal entities of private rights) positions related to the performance of
organizational and administrative functions; they are not civil servants, officials

% Ilpo Hamjonanshuii 6ank VYkpainm : 3akoH Ykpaimm Bim 20.05.1999 p. Ne 679-XIV. Basza nammx
«3akoHonaBcTBO YKpainn» / Bepxosna Paga Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/679-14 (nara
3BepHeHHS: 19.02.2019).

% TIpo Pany minictpiB ABTOHOMHOI pecry6riku Kpum : 3akom Vipaimu Bix 16.06.2011 p. Ne 3530-VI.
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of local self-government, military officials and other persons listed in
subparagraphs “a” — “z” of paragraph 1 of part 1 of article 3 of the Law of
Ukraine “On the Prevention of Corruption”; receive wages at the expense of
public funds.

2. Persons, authorized to perform local self-government functions

Local self-government in Ukraine is a state-guaranteed right and real ability
of a territorial community — residents of a village or voluntary association into a
rural community of residents of several villages, township, city — independently
or under the responsibility of local government bodies and officials to solve
local issues within the Constitution and laws Of Ukraine.

Local self-government is exercised by territorial communities of villages,
towns, cities, both directly and through village, town, city councils and their
executive bodies, as well as through district and regional councils, which
rgp_reggznt the common interests of territorial communities of villages, towns, and
cities™.

The system of local government includes: a territorial community; rural,
town, city council; village, town, city chairman; executive bodies of village,
settlement, city council; warden; district and regional councils, which represent
the common interests of territorial communities of villages, towns, cities; self-
organization of the population®.

At the same time, the local government system, first of all, is determined by
its main functions. These categories are interrelated: the system determines the
organizational structure of local self-government, and the functions — the main
directions and types of local government activities®'.

Despite the fact that the Law of Ukraine “On Local Self-Government in
Ukraine” constantly operates with the category “functions of local self-
government”, the latter does not provide its definitions or their list. At the same
time, an analysis of the provisions of the Constitution and the Law of Ukraine
“On Local Self-Government in Ukraine” gives grounds for their list to include
the following: involvement of the population in participation in solving issues of
local and national importance; management of communal property; ensuring the
comprehensive socio-economic and cultural development of the relevant
territory; the provision of social services to the population; ensuring the rule of
law, public safety, law and order, the protection of the rights, freedoms and
legitimate interests of citizens; social protection of the population, promotion of

* IIpo micuese camoBpsiayBanmst B Ykpaini : 3akon Vipainu Bix 21.05.1997 p. Ne 280/97-BP. basa naux
«3akoHonaBcTBO Ykpainm» / BepxoBHa Pama VYkpainum. URL: https://zakon.rada.gov.ua/laws/show/280/97-Bp
(mara 3BepueHHs: 19.02.2019).

% Tam camo.
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employment of citizens; foreign economic; environmental protection; regulation
of land relations; accounting; idly registration; informational.

Based on the provisions of the Law of Ukraine “On the Prevention of
Corruption”, the persons authorized to perform the functions of the local self-
government should include:

2.1 Deputies of local councils

The deputy of the local council (deputy of the village, settlement, city, district
in the city, district, regional council) is a representative of the interests of the
territorial community of the village, village, city or their communities, which in
accordance with the Constitution of Ukraine and the law on local elections is
elected on the basis of universal, equal, direct suffrage by secret ballot for a
period established by the Constitution of Ukraine™.

2.2 Head and deputies of the Verkhovna Rada of ARC

The Autonomous Republic of Crimea is an integral part of Ukraine and,
within the limits of authority determined by the Constitution of Ukraine,
resolves issues within its competence (Article 134 of the Constitution of
Ukraine).

The representative body of the Autonomous Republic of Crimea is the
Verkhovna Rada of the ARC, whose deputies are elected on the basis of
universal, equal, direct suffrage by secret ballot. (Art. 136 of the Constitution of
Ukraine).

The Verkhovna Rada of the ARC consists of 100 deputies elected on the basis
of universal, equal and direct suffrage by secret ballot. The Chairman of the
Verkhovna Rada of the Autonomous Republic of Crimea, his first deputy and
deputy chairmen of the standing committees of the Verkhovna Rada of the ARC
exercise their powers on a permanent basis*°.

2.3 Public servants of local self-government

The legislation defines the category “service in local governments” as a
professional, ongoing activity of citizens of Ukraine who occupy positions in
local governments aimed at the realization by the territorial community of their
right to local self-government and certain powers of the executive authorities
provided by law*.

In turn, the official of local self-government is a person working in local self-
government bodies, has corresponding official powers to carry out
organizational, administrative and consultative and advisory functions and

%8 IIpo cratyc nemyrariB MmicueBux pax : 3akoH Ykpainu Bin 11.07.2002 p. Ne 93-1V. baza manmx
«3akoHoaBcTBO YKpainn» / BepxoBHa Pama Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/93-15 (nara
3BepHenHs: 20.02.2019).

* TIpo Bepxouy Pany asronomuoi Pecry6mixu Kpum : 3axon Ykpainm Bix 10.02.1998 p. Ne 90/98. Baza
naHuXx «3aKkoHOoAaBCTBO YkpaiHnm» / BepxoHa Paga Ykpaiau. URL: https://zakon.rada.gov.ua/laws/show/90/98-
Bp (mara 3BepHeHHS: 18.02.2019).

 TIpo ciyx0y B opranax MicIieBoro caMoBpsiayBaHHs : 3akon Ykpainu Bix 07.06.2001 p. Ne 2493-111. basa
naHux «3akoHomaBcTBO Ykpainm» / BepxosHa Pama Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/2493-
14 (mata 3BeprenHs: 20.02.2019).
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receives salary at the expense of the local budget. The positions in local
governments are: elective offices for which persons are elected at local
elections; elective offices for which individuals are elected or approved by the
relevant board; positions to which persons are appointed by village, town, city
mayor, chairman of district, district in the city, regional council on a competitive
basis or according to another procedure stipulated by the legislation of Ukraine
(Article 1-3 of the Law of Ukraine “On service in local governments”*') .As a
result, local government officials are: village, town, mayor, elders; the chairmen
and deputy chairmen of the district, district in the city, the regional council, the
deputy mayor — the secretary of the Kiev city council, the secretary of the
village, settlement, city council, the chairman of the standing commission on
budget issues of the regional, Kiev and Sevastopol city councils; deputy village,
town, mayor for the activities of the executive bodies of the council, business
manager (secretary) of the executive committee of the rural, town, city, district
council in the city; the head of the secretariat (business manager) of the district
and regional council, the manager of the executive office of regional and district
councils, heads of departments, departments and other local government
officials are appointed respectively by village, town, city mayor, and the
chairman of the district, district in the city, regional council.

CONCLUSIONS

The definition of functions of state and local self-government gave the
possibility to articulate the semantic content, borders and focus of authorities of
persons, assigned by Paragraph 1 Part 1 Article 3 of the Law of Ukraine “On the
Prevention of Corruption” to subjects of distribution of the anticorruption
legislation norms, therefore persons, authorized to perform state or local self-
government functions is proposed to divide within certain species groups:

1. Persons, authorized to perform state functions, namely:

1.1) persons, who are in political public posts;

1.2) civil servants as representatives of “public service” in theoretical
meaning, among which is essential to set apart: civil servants in the
understanding of the Law of Ukraine “On the Civil Service”; officials of
militarized civil service; representatives of the administrative authorities; heads
and members of state collegial bodies; judges, judges of the Constitutional Court
of Ukraine; employees of executive support service;

1.3) jury, while performing the state functions;

1.4) Human-rights ombudsman of the Verkhovna Rada of Ukraine;

1.5) Head of the National Bank of Ukraine;

1.6) public servants and officials of the ARC authorities;

1.7) public servants and officials of other bodies of state;

2 Persons, authorized to perform local self-government functions, namely:

41
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2.1) deputies of local councils;

2.2) head and deputies of the Verkhovna Rada of ARC;

2.3) public servants of local self-government.

The proposed by us approach excludes the possibility of duplication while
allotment of persons, authorized to perform state or local self-government
functions, into different species groups, which is one of the key tasks of defining
the range of relevant persons as subjects covered by the ambit of anti-corruption
legislation action.

At last, we should note that within the framework of the paper is impossible
to fully examine the issue of defining of a complete scope of persons covered by
the ambit of anti-corruption legislation action. At the same time, we should point
out that we initiated the new way of the coverage of a certain problem. As a
result, the research will be the foundation for providing categorical and species
characteristics as basis for determining boundaries of the subject dissemination
of the anti-corruption legislation norms to the persons, who, for the aims of the
Law of Ukraine “On the Prevention of Corruption”, equates to the persons,
authorized to perform state or local self-government functions and other persons
which are subject to the Law of Ukraine “On the Prevention of Corruption”.

SUMMARY

There is noted that definition of the content and classificatory allotment of
persons, authorized to perform state or local self-government functions, is the
basis for the determining boundaries of the subject dissemination of the Law of
Ukraine “On the Prevention of Corruption” norms. There are framed terms and
is defined the list of functions of state and local government. There is traced the
connection between the content of state and local government functions and
definition of subjects covered by the ambit of anti-corruption legislation action.

As a result, the characteristics of persons, authorized to perform state or local
self-government functions, is given within the boundaries of two different
groups: persons, authorized to perform state functions and persons, authorized to
perform local self-government functions. In particular, there is substantiated the
expediency of the division of persons, authorized to perform state functions into:
persons, who are in political public posts; civil servants as representatives of
“public service” in theoretical meaning, among which is essential to set apart:
civil servants in the understanding of the Law of Ukraine “On the Civil
Service”; officials of militarized civil service; representatives of the
administrative authorities; heads and members of state collegial bodies; judges,
judges of the Constitutional Court of Ukraine; employees of executive support
service; jury, while performing the state functions; Human-rights ombudsman of
the Verkhovna Rada of Ukraine; Head of the National Bank of Ukraine; public
servants and officials of the ARC authorities; public servants and officials of
other bodies of state. Categorical characteristic of persons, authorized to perform
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local self-government functions was conducted in such subgroups as: deputies of
local councils; head and deputies of the Verkhovna Rada of ARC; public
servants of local self-government.

There is summarized that the approach proposed in the research excludes the
possibility of duplication while allotment of persons, authorized to perform state
or local self-government functions, into different species groups, which is one of
the key tasks of defining the range of relevant persons as subjects covered by the
ambit of anti-corruption legislation action.
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