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PARTICULARITIES OF CONCLUDING, AMENDING
AND TERMINATING LABOUR CONTRACTS
UNDER ATYPICAL FORMS OF HIRED WORKERS’
EMPLOYMENT

Abstract. Purpose. The purpose of the article is to reveal the particularities of concluding, amending
and terminating employment contracts in the context of atypical forms of hired workers’ employment.
Results. Relying on the analysis of scientific views of scholars and provisions of legislation in force,
the article reveals the essence, content and particularities of concluding, amending and terminating
employment contracts in case of atypical forms of hired workers” employment. The author emphasises
that the issue of changing the terms of an employment contract in atypical forms of employment is
insufficiently regulated, since it is currently regulated similarly to general categories of employees,
which certainly does not correspond to the reality and needs of the relevant forms of employment. It is
established that changing the terms and conditions of an employment contract in the context of atypical
forms of hired workers’ employment is a complex process in nature and content, and its particularities are
determined by: the specifics of labour relations arising between employees working remotely, at home or
on a flexible schedule; particularities of organisation of the labour process, workplace, etc. Conclusions.
It is concluded that nowadays the procedure for concluding, amending and terminating employment
contracts in case of atypical forms of hired workers’ employment is somewhat vague and does not allow
for the specifics of the employment activities of the category of employees under study. In particular,
the issue of changing the terms of an employment contract is insufficiently regulated, since it is currently
regulated similarly to general categories of employees, which certainly does not correspond to the reality.
Therefore, among the particularities of concluding, amending and terminating employment contracts in
atypical forms of hired workers’ employment, the following should be highlighted: ambiguity of regulatory
mechanism, because, on the one hand, the legislator has regulated the issue of concluding an employment
contract in a fairly comprehensive manner, but the amendment and termination of the latter are enshrined
in the legislation in force in a rather superficial manner; the terms of an employment contract are changed
allowing for the specifics of the organisation of the workplace of the category of employees under study,
working hours and rest periods; an employment contract is terminated on the general principles provided
for by the Labour Code of Ukraine.

Key words: conclusion, change of terms, termination of an employment contract, atypical forms
of employment, hired workers.

1. Introduction

The specifics of the work of employees who
work remotely or from home require a special
approach to concluding an employment con-
tract with them. In general, an employment
contract is the primary legal form of stream-
lining the production process, as it determines
the place where the employee will work, his
or her labour function with the employer,
how long the production relationship will last
and what are the social benefits for the employee
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and the employer (Shcherbyna, 2009). The
importance of concluding an employment con-
tract is that it allows the parties to labour rela-
tions to effectively protect their rights and legit-
imate interests. Therefore, the present research
aims to study the particularities of concluding,
amending and terminating employment con-
tracts in the context of atypical forms of hired
workers” employment.

Some problematic issues related to the con-
clusion of an employment contract were consid-
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ered in their scientific works by: O.P. Vikhroy,
1.O. Vikhrova, T.P. Holopych, M.I. Inshyn,
V.V. Marchenko, V. Shyshliuk, V.I. Shcherbyna,
and many others. However, it should be noted
that currently the literature review reveals
insufficient development of the issue of conclu-
sion, amendment and termination of employ-
ment contracts in case of atypical forms of hired
workers’ employment.

That is why the purpose of the article is to
reveal the particularities of concluding, amend-
ing and terminating employment contracts in
case of atypical forms of hired workers’ employ-
ment.

2. Particularities of concluding an employ-
ment contract

To begin with, it should be noted that
an employment contract is a written agree-
ment concluded in accordance with the proce-
dure established by law between an employee
and an employer, the subject matter thereof
is, on the one hand, the employee's obligation
to perform a specified scope of work, and on
the other hand, the employer’s obligation to
provide conditions for this and pay wages in
a timely manner and in full. Therefore, by sign-
ing an employment contract: 1) the employee
undertakes to: a) properly perform his/her job
duties; b) comply with the internal labour reg-
ulations and labour discipline; ¢) comply with
the conditions stipulated not only by individ-
ual and collective labour agreements, but also
by the provisions of the legislation in force;
2) accordingly, the employer assumes the follow-
ing obligations: a) to pay wages to the employee
in a timely manner and in full; b) to comply
with the provisions of the legislation in force
on labour protection, on social security, etc.;
¢) to ensure other rights, freedoms and interests
of employees guaranteed by the Constitution
and applicable law.

An important stage in the conclusion
of an employment contract is the determination
and discussion of its terms between the parties to
the legal relationship. In this context, it is worth
mentioning Resolution No. 459 of the Cabinet
of Ministers of Ukraine of 20 August 2014 (as
amended by Resolution No. 24 of the Cabinet
of Ministers of Ukraine of 17 February 2021),
which sets out standard forms of employment
contracts for home and remote work. Accord-
ing to this legal regulation, the following con-
ditions should be stipulated in the remote
work agreement: the employee's position,
rights and job responsibilities (type and scope
of work); the arrangements of remote work, for
example, a task by e-mail or through a program
with a deadline for its completion; the procedure
and deadlines for completing the task: according
to instructions or free choice of tools; the pro-

cedure and deadlines for submitting reports on
the work performed by employees; the main
place of work, part-time or combined work;
workplace (if defined), particularities of com-
bining remote work with work at the office
workplace; term of the contract: fixed-term or
indefinite contract, terms of extension; remu-
neration terms; working hours, time off (lunch),
leave; internal labour regulations, if agreed in
the employment contract; frequency and pro-
cedure for the employer to provide employ-
ees with briefings (training) on occupational
safety and fire protection; employee responsi-
bility for ensuring safe and harmless working
conditions in the workplace; the employer's
responsibility for the equipment safety pre-
cautions, if such equipment is transferred to
the employee; the amount, procedure and terms
of payment of compensation to employees for
the use of equipment, software and hardware,
information security and other means owned
or leased by them. If the employment contract
does not specify this, the employer shall provide
this, and also pays the costs associated with it
(Lysenko, 2021).

When an employee enters into an employ-
ment contract, the employer shall inform
the employee of the terms of remuneration,
the amount, procedure and timing of payment
of wages, and the grounds on which deduc-
tions may be made in cases provided for by
law. Pursuant to the Labour Code, Article 29,
parts 1 and 2, when concluding an employment
contract for remote work, the employer shall
inform the employee against a receipt about
the working conditions and familiarise him /her
with the collective agreement (Korol, 2021).
It is also important to conduct a labour pro-
tection briefing. It is conducted by a specialist
of the labour protection service or another spe-
cialist in accordance with an order (instruction)
for the enterprise, who has undergone training
and knowledge testing on labour protection
issues in accordance with the procedure estab-
lished by the Model Regulations. The record
of the induction briefing is made in the Logbook
of the induction briefing on labour protection,
which is kept by the labour protection service
or the employee responsible for conducting
the induction briefing, as well as in the order
on hiring an employee. The Induction Logbook
is a document for permanent storage (Website
of the magazine "Occupational safety and fire
safety”, 2017).

It should be noted that the working con-
ditions set out in a collective agreement or
employer's regulation do not need to be dupli-
cated in each employee's employment contract.
In this regard, provided that the procedure for
informing employees about their working condi-
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tions is complied with in the manner prescribed
by law, the employment contract may contain
a relevant reference to the collective agree-
ment or employer's regulation without setting
out specific remuneration terms and conditions
(Korol, 2021).

It is also important to note that when enter-
ing into an employment contract for remote
work, the employer shall systematically instruct
(train) the employee on occupational health
and safety and fire safety within the scope
of the employee's use of equipment and facili-
ties recommended or provided by the employer.
Such instruction (training) may be conducted
remotely, using modern information and com-
munication technologies, in particular by video
communication. In this case, the fact that
therelevantelectronic documentsare exchanged
between the employer and the employee shall be
deemed to confirm the instruction (training).
When performing remote work, the employer is
responsible for the safety and proper technical
condition of the equipment and means of pro-
duction transferred to the employee for remote
work (Code of Labor Laws of Ukraine, 1971).

Therefore, the conclusion of an employ-
ment contract in the context of atypical forms
of hired workers’ employment is a crucial stage
in the formation and further development
of labour relations with the category of employ-
ees under study. The development of labour
relations, the efficiency of an employee's per-
formance of his/her duties, etc. directly depend
on the clarity and content of the terms and con-
ditions in the employment contract. Mean-
while, despite the stability of legal relations
and certainty of the employee's labour function
as one of the principles governing atypical forms
of hired workers’ employment, labour relations
are dynamic, and therefore they may change
under the influence of production necessity, as
well as other facts and factors provided for by
the applicable legislation of Ukraine.

3. Grounds for amending an employment
contract

According to M.I. Inshyn, amendment
of an employment contract is an important
institution of labour law. The stability of labour
relations and the effectiveness of the protec-
tive function performed by the labour law
depend on the perfection of the rules govern-
ing the amendment of an employment contract.
Therefore, the author concludes that amend-
ment of an employment contract is a stage in
the dynamics of labour relations development
of transforming the subjective rights and obli-
gations of an employee and an employer, aris-
ing from the essential terms of the employment
contract previously established by them, which
may be in the form of a new employment con-

14

tract, modification of the previous employment
contract that was the basis for the employ-
ment relationship between the employee
and the employer, or a new arrangement with
features different from the previous employ-
ment contract and is called a transfer and is
the basis for the emergence of a new employ-
ment relationship (Inshyn, 2017).

Article 32 of the Labour Code of Ukraine
provides for three types of changes to the terms
ofanemploymentcontract: 1) transfertoanother
job; 2) transfer to another workplace; 3) change
of essential working conditions. Meanwhile, in
our opinion, in the context of the topic being
studied, it makes no sense to talk about the first
two types of changes to the terms of an employ-
ment contract. Thus, essential terms and condi-
tions of employment are the necessary and addi-
tional terms and conditions of the employment
contract that have been agreed upon between
the employee and the owner or his/her author-
ised body in the employment contract, as well
as the working conditions established by law,
collective agreement, agreement, local reg-
ulations on the day of the employment con-
tract conclusion (Marchenko, 2010, p. 210).
In the educational and scientific literature,
the main features of changes in essential work-
ing conditions are as follows: 1) as a rule, they
are initiated by the employer; 2) they relate
to working conditions that affect the content
of the employment contract and the nature
of its performance; 3) they may affect the essen-
tial terms of the employment contract; 4) they
require prior notification of each employee (no
later than two months in advance); 5) they
require prior consent of the employee (prefer-
ably in writing); 6) they may be temporary or
permanent; 7) they are executed by amending
the employment contract and/or on the basis
of an order (instruction) of the employer; 8) in
case of disagreement of the employee, they may
result in termination of the employment con-
tract (the Labour Code, Article 36, clause 6)
(Inshyn, Kostiuk, Melnyka, 2015, p. 257).

Following the Labour Code of Ukraine, due
to changes in the organisation of production
and labour, it is allowed to change the essential
working conditions while continuing to work
in the same speciality, qualification or posi-
tion. An employee shall be notified of changes
in essential working conditions, such as sys-
tems and amounts of remuneration, benefits,
working hours, establishment or cancellation
of part-time work, combination of professions,
change of grades and job titles, etc., no later
than two months in advance. If the same essen-
tial working conditions cannot be maintained
and the employee does not agree to continue
working under the new conditions, the employ-
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ment contract is terminated under the Labour
Code of Ukraine, Article 36, paragraph 6 (Code
of Labor Laws of Ukraine, 1971).

Consequently, what actions  should
the employer take if he/she decides to change
the employee's work mode (transfer to
remote work or transfer from remote work to
another work mode)? According to Article 32
of the Labour Code, an employee shall be notified
of changes in essential working conditions (in
particular, remuneration systems and amounts)
no later than two months in advance. Therefore,
if the employer decides to change the employee's
work mode (transfer to remote mode or trans-
fer from remote mode to another work mode),
the employer shall notify such employee at least
two months in advance (Korol, 2021). In addi-
tion, pursuant to the Labour Code, Article 60-2,
Part 11, in the event of a threat of an epidemic,
pandemic, or the need for employee self-isola-
tion in cases established by law, remote work
may be introduced by an order (instruction)
of the owner or his/her authorised body with-
out the obligation to conclude a remote work
agreement in writing. The employee shall be
familiarised with such an order (instruction)
within two days from the date of its adoption,
but before the introduction of remote work. In
this case, the provisions of the Labour Code,
Article 32, Part 3, do not apply (Korol, 2021).

Therefore, that changing the terms and con-
ditions of an employment contract in the con-
text of atypical forms of hired workers’ employ-
ment is a complex process in nature and content,
and its particularities are determined by:
the specifics of labour relations arising between
employees working remotely, at home or on
a flexible schedule; particularities of organisa-
tion of the labour process, workplace, etc.

Finally, the focus of our research should
be on the termination of an employment con-
tract in case of atypical forms of hired workers’
employment. Termination of an employment
contract is all cases of termination of employ-
ment relations and expiration of an employ-
ment contract, including its dissolution, due to
the will of the parties or a third party who is not
a party to it, as well as on the basis of circum-
stances beyond their control, on the ground,
in the manner and under the conditions deter-
mined by the labour legislation (Shyshliuk,
2016).

The legislation in force states that
an employment contract concluded with
employees working remotely or at home is
terminated on the grounds and in the manner
prescribed by the labour legislation. In par-
ticular, pursuant to Article 36 of the Labour
Code of Ukraine, the grounds for termination
of an employment contract are: 1) agreement

of the parties; 2) expiry of the term, unless
the employment relationship is actually ongo-
ing and neither party has requested its termi-
nation; 3) call-up or enlistment of an employee
or an individual employer for military service,
or assignment to alternative (non-military)
service, except in cases where the employee
retains his/her job and position in accord-
ance with the Labour Code, Article 119,
part 3, 4) termination of an employment con-
tract at the initiative of the employee (Arti-
cles 38, 39), at the initiative of the employer
(Articles 40, 41) or at the request of a trade
union or other body authorised to represent
the labour collective (Article 45); 5) trans-
fer of an employee, with his/her consent, to
another enterprise, institution, organisation
or transfer to an elected position; 6) refusal
of an employee to transfer to another location
together with the enterprise, institution, organ-
isation, as well as refusal to continue work due
to changes in essential working conditions; etc.
(Code of Labor Laws of Ukraine, 1971).

In this context, it should be noted that
the terms of notice of termination of the employ-
ment contract and the amount of compen-
sation payments in case of early termination
of the employment contract at the initiative
of the employer are determined in accordance
with the labour legislation. Such notices may be
reviewed using the electronic means of commu-
nication specified in this Agreement. In this case,
the fact of exchange of relevant electronic docu-
ments between the Employer and the Employee
shall be deemed as a confirmation of familiarisa-
tion (Order of the Ministry of Economic Devel-
opment, Trade and Agriculture of Ukraine On
approval of standard forms of employment con-
tracts on home and remote work, 2021).

4. Conclusions

To sum up, it should be noted that nowa-
days the procedure for concluding, amending
and terminating employment contracts in case
of atypical forms of hired workers’ employ-
ment is somewhat vague and does not allow
for the specifics of the employment activities
of the category of employees under study.

Thus, the following particularities of con-
cluding, amending and terminating employ-
ment contracts in atypical forms of hired work-
ers’ employment should be highlighted:

— ambiguity of regulatory mechanism,
because, on the one hand, the legislator has reg-
ulated the issue of concluding an employment
contract in a fairly comprehensive manner, but
the amendment and termination of the latter are
enshrined in the legislation in force in a rather
superficial manner;

— the terms of an employment con-
tract are changed allowing for the specifics
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of the organisation of the workplace of the cat- — an employment contract is terminated
egory of employees under study, working hours ~ on the general principles provided for by
and rest periods; the Labour Code of Ukraine.
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OCOBJUBOCTI YRJIAZTEHHA, SMIHU TA IIPUITMHEHHA TPY TOBUX
JOTOBOPIB ¥ PASI HETUIIOBUX ®OPM 3AUHATOCTI HAUMAHUX
ITPAIIIBHUKIB

Anoranisa. Mema. Mera cTaTTi H0JAATa€ Y POSKPUTTI 0COOMMBOCTEN YKIAACHHS, 3MIHU Ta MIPUIIHI-
HEHHS TPYJIOBUX JIOTOBOPIB Y HETUTIOBUX (hopMax 3aifHATOCTI HAlIMaHWX MpaIliBHUKIB. Pe3yasmamu. Y
CTaTTi, CIUPAIOYNCH HA aHAJII3 HAYKOBUX TMOTJIS/IIB YUEHNX Ta HOPM YMHHOTO 3aKOHOJIABCTBA, PO3KPHUTO
CYTHICTb, 3MICT Ta 0COOJMMBOCTI YKJIaACHHS, 3MIHKE Ta MPUIXHEHHS TPYAOBUX JOTOBOPIB y pasi HETH-
oBUX (HOPM 3aHATOCTI HAMAHWX MPAIliBHUKIB. AKIIEHTOBAHO YBary Ha TOMY, IO He JOCUTHh Bpery-
JIbOBAHWM € TIMTAHHS 3MIHU YMOB TPYAOBOTO JI0OTOBOPY Y Pasi HeTUTOBUX (hOPM 3alHATOCTI, ajiske HUHI
BOHO PETYJIOEThCS aHAJIOTIuHO 0 3araJbHUX KaTeropiil mpaliBHUKIB, 110, 6€3yMOBHO, He BIAINOBIIAE
piiicocti Ta notpebam BianosiaHux Gopm 3aitHATOCTI. 3'ICOBaHO, 110 3MiHA YMOB TPYAOBOIO I0TOBOPY
y pa3i HeTHIOBUX (OPM 3aHATOCTI HAMaHWX MPAIiBHUKIB — I[e CKIQJHNHN 3 CBOEIO CYTHICTIO Ta 3MiC-
TOM IIPOIIeC, 010 0COBIUBOCTI 3yMOBIIIOIOTHCSE: CHENU(IKOI TPYAOBUX IIPABOBIHOCUH, SIKi BUHUKAIOTH
MIiK TIpalliBHUKAMH, 10 TPAIo0Th ANCTAHIIITHO, HAIOMHO Y1 32 THYYKIM TpadikoM; 0COOTUBOCTIME
opranizauii nporecy npaii, po6ouoro micig Touto. Bucrnosxu. 3pobieHo BUCHOBOK, IO HA ChOTOJHI
MOPSIZIOK YKJIA/IEHH S, 3MiHU Ta MPUITUHEHHS TPYIOBUX JIOTOBOPIB y pasi HeTunoBux (GopM 3ailHATOCTI
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HaIMaHWX TIPAIiBHUKIB € JIEN0 PO3MUTUM Ta He BPaXOBYE creludikKy 3/iliCHeHHs TPY/IOBOi HisIbHOC-
Ti 10CJIKYBaHOI KaTeropil npaiiBHUKIB. 30KpeMa, He JJOCUTb BPEryJIbOBAHUM € MUTaHHA 3MIHU YMOB
TPY/IOBOTO JIOTOBOPY, a/i’Ke HUHI BOHO PETYJIIOETHCS aHATOTIUHO 10 3arajbHUX KaTeropiil mpaliBHUKIB,
110, 6e3yMOBHO, He Bifnoizac aificrocti. Tosk, cepes 0cobIMBOCTEH YKIaAEHHs, 3MIHN Ta TPUITHHEHHST
TPY/IOBUX JIOTOBOPIB y pa3di HeTUHOBNX (OPM 3aiHATOCTI HAMaHUX MPAIiBHUKIB CJIil BUAITATH TaKi:
HEOIHO3HAYHICTDH IPABOBOTO PETYJIIOBAHHS, aJlKe, 3 OJHOTO OOKY, 3aKOHOAABEIb TOCUTH 3MICTOBHO Bpe-
TyJIIOBAB NTUTAHHA YKJIQJEHHS TPYLOBOTO [0TOBOPY, BTIM 3MiHa Ta IPUITMHEHHS OCTAHHBOTO 3aKpiIJeH]
Yy HOPMax YMHHOTO 3aKOHO/[ABCTBA IOCUTh OBEPXHEBO; 3MiHA YMOB TPYJIOBOTO JIOTOBOPY 3/I11iCHIOEThCS
3 ypaxyBaHHSIM 0c0OOJIMBOCTEl opraHizaiii po604oro MicIist 0CIIUKYBAHOI KaTeropii paliBHUKIB, yacy
po6oTH Ta yacy BiAOYNHKY; IPUIIUHEHHST TPYIOBOTO IOTOBOPY 3/[IHCHIOETHCS Ha 3arajlbHIX 3aCajlaX, sKi
BusHaveHi y Kozekci 3akoHiB 1mpo mpaifio Ykpaiam.

KuouoBi ciioBa: yKiia/ieHHS, 3MiHA YMOB, IPUIIMHEHHS TPYI0BOTO JIOTOBOPY, HETHITOBI (hopMU 3aiiHs-
TOCTi, HAWMaHi PaIliBHUKN.
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