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IMPUHOUAIT OBOB’ AI3KOBOCTI CYTOBUX PIIIEHB Y HIUBLJIBHOMY
CYAOUYHUHCTBI: AKTYAJIBHICTHD TA HOPMATHUBHHUU 3MICT

CraHoBlieHHsI YKpaiHU SK JIeMOKpaThd-
HO{, COIiaJIbHOI Ta MPaBOBOI JepkaBu Oe3mo-
Cepe/IHbO TOB'si3aHe 31 CTBOPEHHSM CITpaBe-
JUIMBOTO ¥ JIOCTYHHOIO TNpaBoOCyIas, sike O
BIJIMOBIZAJI0  Mi>KHAPOHO-TIPABOBHM CTaH-
naptaM. AJpKe caMme CyJl BBaXKA€ThCsl Haid-
OUThI e(pEeKTUBHUM IHCTUTYTOM 3abe3re-
YeHHsI BEPXOBEHCTBA MpaBa B CyYacHiil mpa-
BOBI# JiepiKaBi, Jie MpaBa Ta IHTEpeCcHu ocodu
He JIMIIe JeKIapyloThesl, a i 3a0e3meuyroTh-
Csl peaJTbHUM MEXaHI3MOM 3aXHUCTy B pasi iX
MOPYIICHHS.

CynoBy pedopMy B YKpaiHi 3amoyaTko-
BAaHO B 4acH 3J00yTTs JI€P’KaBHOI HE3aJIekK-
HOocTi 3 mpuiHATTAM KoHmenmii cymoBo-
npaBoBoi pedopmu 1992p. Ha croroani oc-
HOBHI HampsMKH Ta 3aBIaHHS CyJIOBO-
mpaBoBOi pedopMH KOHIENTYaIbHO BH3HA-
yeni Koncrurymiero Ykpaiam ta Konremnii-
€10 BJIOCKOHAJICHHS CYJ[IBHUIITBA ]ISl YTBEP-
JOKCHHSI CIIPaBEJIIMBOTO Cy1y B YKpaiHi Bif-
MOBIJTHO JIO €BPOIEHCHKUX CTAaHAAPTIB, CXBa-
neHoro Ykazom llpesunenta Ykpainu Bix 10
tpaBHs 2006 poky [1]. 3aBmaHHsAM mpoBe-
JeHHs peopMu Ha TaHOMY eTarli € pearbHe
YTBEp/UKCHHsI BEpPXOBEHCTBA TIpaBa y CyCIi-
JBCTBI 1 3a0e3medeHHs KOKHOMY IIpaBa Ha
CIpaBeNIUBUI CyJIOBHI PO3IIISL]] Y HE3aJexK-
HOMY Ta HeylepeKEHOMY CY/Ii.

BuiesraganumMu  HOpMaTUBHO-TIPABOBUMH
aKTaMH 3aKpIIUTIOETHCS, IO CYJOYHHCTBO SIK
HalTieBINMA IHCTUTYT 3a0e3MedeHHs] BepXo-
BEHCTBA IpaBa Ma€ IPYHTYBATHCS HAa TaKHX
3arajlbHUX TPHUHIANAX, SK 3aKOHHICTH, PiB-

HICTh YYacCHHKIB TIPOIECY, 3MarajibHICTh,
JIICTIO3UTUBHICTh, TJIACHICTh, BIIKPHTICTH,
PO3YMHI  CTPOKHM  pO3IJISAy  CIpaB  Ta

000B’ SI3KOBICTH pillIEHb CYY.
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Came Ha TaKuil YUHHUK CIIPABETHBOI CY-
JIOBOT IIPOIIEYPH, SIK 000B’ SI3KOBICTh pillleHb
CyZly, 30KpeMa, B ITUBIILHOMY CYIOYHHCTRI,
MU 1 IpONOHY€eMO 3BepHYTH yBary. Ciinx 3a-
3HAYUTH, [0 B HAYIll MUBUILHOTO IpoIlecya-
JBHOTO IPaBa € YuMalio poOiT, MPUCBIYCHUX
JIOCITI/DKEHHIO TIPUHITUITIB ITUBLIBHOTO TIPO-
LECYaJIbHOTO rpasa (B. M. CemeHoga,
I1. 5. Tpy6OuikoBa, M. A.T'ypeuda, A.T.bonnepa,
1O. K. Ocunoa, K. C.IOnenscona Ta iH.).
[Ipm mpoMy aHa TeMaTHKa HEe BTpadae CBOEL
aKTyaJbHOCTI 1 ChOTOJIHI, 30KpeMa, y 3B’ SI3KY
3 OHOBJICHHSIM IPOIECYAIbHOTO 3aKOHOJIaB-
CTBa M CTBOPEHHSIM CHUCTEMH CYJOYHMHCTBA
BIJIMOBIZTHO JI0 €BPONCHCHKHUX CTaHJAPTIB
npaBocyas. Pa3oM i3 TUM, OKpeMoro Kom-
TUTIEKCHOTO HAyKOBOTO JIOCTI/KEHHS CyTHOC-
Ti Ta 3MICTY NPHUHIMITY OOOB’SI3KOBOCTI pi-
IIEHb Cyly B CY9acHOMY IMBLILHOMY IIpOIIe-
ci YKpaiHu He MpOBOJMIOCH. Y HalllOHAJIb-
Hill MpolecyalbHId HayIll JaHa TeMa JIUIIe
JIETKOI0 MipOI0 BHCBITIIIOBAach, SIK MpaBU-
710, B MiJPYYHHKAX Ta HABYAIBHUX TOCIOHH-
Kax 3 IMBUIbHOTO Tporecy. OCKUIbKU B Cy-
YacHI HayIli y BUCHOBKAX 32 OKPEMHMH ac-
NEKTaMH MpoOJIeMHU HE ICHYE €JTHOCTI, AesKi
MUTAHHS PO3YMIHHS CYTHOCTI TIPUHITHITY
00OB’ I3KOBOCTI CYyJIOBOTO PpIllIeHHs 1 Tpak-
THUKHU 3aCTOCYBaHHSI CyJJaMH TIPaBOBHX HOPM,
SIKi I[OTO CTOCYIOTBCS, MOTPEOYIOTH J10/1aT-
KOBOTO aHAJIi3y Ta PO3TJISAIY.

OO0OB' SI3KOBICTH pillleHb CYY 3aKpiIlIEHO
SIK OCHOBHY 3acajy (IpUHIIKI) CYI0YMHCTBA
. 94. 3ct. 129Konctutynii Ykpainu, pos-
nizom IV Konrenmii BIOCKOHAJICHHS CY/IiB-
HUITBA I YTBEP/KEHHS CIPaBEIMBOTO
cyny B YKpaiHi BiIIOBIJIHO IO €BpONCHCH-
kux cranaapTiB. llomanpima periamenTaris



Ta JIeTajizailis JaHOTO KOHCTHTYI[IHHOTO
IpUHIUIY 37ilicHeHe B cT. 11 3akony Ykpa-
imm «Ipo cymoyctpiit Vkpainu» ta cr. 14
[{uBiEHO-TIpOIIECYaTTPHOTO KOJEKCY (mami —
LITK) Ykpaiuwu.

Tak, 3rimno 3i cr. 11 3akony VYkpainu
«[Ipo cymoyctpiii YkpaiHu» CyJ0Be pillleH-
HS, SKAM 3aKiHYY€ThCS PO3IJIS]l CHPaBU Y
CyJli, YXBaMOEThCs iMeHeM Ykpaiau. CymoBi
pileHHs, 1m0 HaOpajlu 3aKOHHOI CHIIH, €
00OB'I3KOBMIMH JIO BUKOHAHHS yciMa opra-
HaMH¥ JIep)KaBHOI BJIaJId, OpraHaMu MiCIIeBO-
r0 CaMOBpsAYBaHHS, iX MOCAJTOBUMH 0co0a-
MU, 00'€/ITHAHHSIMH TPOMAJISIH Ta IHIIIUMHU Op-
raHi3aIlissMi, TPOMaJITHaMU Ta FOPHIAIHUMEI
ocobamu Ha Bciif Tepuropii Ykpainu. O60-
B'I3KOBICTh ypaxyBaHHS (IIPEIOIUINATBHICTD)
CYZIOBUX pillleHb JJIS 1HIIMX CYAiB, OpraHiB
MPOKYpaTypH, CIiJCTBa, Ti3HAHHS BU3HAYA-
€Tbcs IpolecyanbHUM 3akoHOoM. CynoBi pi-
IMCHHS 1HIHMX JepXKaB € O0OB'SI3KOBUMH JI0
BUKOHAHHS Ha TEPUTOPii YKpaiHH 3a YMOB,
BU3HAYECHNX 3aKOHOM YKpaiHW BiAOBIIHO 10
MDKHApOJHUX JIOTOBOPIB, 3rojia Ha 000B'S3K0-
BICTh SIKMX HajaHa BepxoBHoro Pamoro Ykpai-
HU. HeBUKOHAHHS CY/IOBHX PIllICHb TSTHE Tie-
pendadeHy 3aKOHOM BiIIOBITATBHICTb.

BigmoBimao mo cr. 14 IIIK cymosi pi-
IEHHS, 0 Ha0paJin 3aKOHHO1 CHJIH, 00OB's-
3KOB1 JUIsl BCIX OpraHiB JepXaBHOI Biagyl i
OpraHiB MICIICBOTO CaMOBPSIyBaHHS, Iij-
MPUEMCTB, YCTAHOB, OpraHi3alliif, Mocag0BUX
9l CIIy’)kK00BUX 0Ci0 Ta rpoOMaJIsiH 1 mijyisra-
I0Th BUKOHAHHIO Ha BCiil TepuTopil YKpainu,
a y BUITaJIKaX, yCTAHOBJICHUX Mi’KHAPOHUMHU
JIOTOBOpaMH, 3rojla Ha OOOB'S3KOBICTh SIKHX
Hajana BepxoBHoto Pamoro Ykpainu, —i 3a ii
Me)kaMu. HeBHKOHaHHS CyJIOBOTO pillIeHHS €
MiICTABOIO I HACTAHHS BiAIIOBIAAIBHOCTI,
BCTAHOBJICHOT 3aKOHOM. OOOB'S3KOBICThH CY-
JIOBOTO pillleHHsI He M030aBisie oci0, sKi He
Opaji yJacTi y CIpaBi, MOKIUBOCTI 3BEpHY-
TUCSL JI0 CYIy, SIKIIO YXBAJICHHUM CYJIOBUM
PIIICHHSIM MTOPYIIYIOTHCS 1XHI IpaBa, cBOOO-
T 91 IHTEPEeCH.

3MICHIOIYH XapaKTePUCTHKY TPHHITAITY
00O0B’ I3KOBOCTI pillieHb CYJy, AOIIBHO 3a-
3HAYUTH WOTO MiCIle B CHCTEMi IPUHITUIIB
IUBUIFHOTO TIpoliecyalibHOTO npaBa. Tak, 3a
ceporo TOMMPEHHS JTAHUN TPUHITAIT € MiX-
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rajy3eBUM, OCKIIbKM CTOCYETHCSI XapaKTepH-
CTHKH OOOB’SI3KOBOCTI BCIX CYJOBUX AaKTiB,
110 TIOCTAHOBIISIFOTHCS CyJITAaMA B TIOPSIIKY IIH-
BIJTBHOTO, KPHUMIHAJIBHOTO, TOCIOAAPCHKOTO
Ta aIMIHICTPATHBHOTO CYJOYHHCTBA. 3a HOP-
MATHBHUM 3aKpIIUICHHSIM 3a3HAYCHUHN TpPUH-
i € KoHcTuTyminauM (cT. 129 Koncturyii
Vkpainu), 3a 00’ €KTOM peryioBaHHS — (QyH-
KIIOHAIBHUM  (IpolleCyalbHHit), OCKITBKH
BU3HAYa€ OCHOBHI MOJIOKEHHS JiSUTBHOCTI CY-
Jly Ta y4aCHHUKIB IIPOIIECY .

Bapto 3a3naunTH, 110 B IOpUANUHil JTiTe-
paTypi iCHye TOYKa 30py, 3TiJHO 3 SIKOKO
IPUHIAI 00O0B’ SI3KOBOCTI pillleHb CyIy SIK
TaKWi HE iCHye B3araji, a 00OB SI3KOBICTBH
pillieHb Cyay CJiJI PO3MISIaTH HE SIK TPHH-
ITUTI TIPOIIECYaThbHOTO TpaBa, MPUHITKIT 3/Til-
CHECHHSI TPABOCY/UIS, a SK BJIACTHBICTH pi-
IIeHHs, 10 HaOpayo 3aKoHHOI cwid [2, c.
103]; abo x sik 03HaKy Biaau [3].

Ha nammy gyMKy, MpHHITUIT 00OB’ I3KOBOCTI
pimens cyay icuye. [Ipu mboMy #oro He ciif
TUTyTaTH 3 00OB’ SI3KOBICTIO SIK OJHIEIO 3 O3HAK
(XapakTepuCTHK) IHCTHTYTY 3aKOHHOI CHJIH
CYJIOBOTO pillleHHsI. BupilmeHHs AaHOTO IH-
TaHHsS 3QJIEKUTh BiJl 3'SICYyBaHHS CIIiBBIJHO-
IIICHHSI TTOHSTh <AIPUHITAID Ta <IHCTUTYT» (HO-
pMa) mpasa.

Y Teopii MUBIIBLHOTO MPOIECY MPHHITHITH
— 11 3aBXJIM OCHOBOIIOJIOXHI iJel, 1o cTa-
HOBJISITH 1JICOJIOTIYHUI Ta HOPMATUBHHN (Y-
HJIAMEHT raJry3i mpasa.

[TpuHIIMT TIpaBa — MOHATTS Oararoacrex-
THe. [IpuHIMIT [UBIILHOTO MPOLIECYaTBHOTO
IpaBa € OJHOYACHO Ti€l0 ijie€ro, mo chop-
MyBaJlacsi B pe3yJIbTaTi HayKoBOro, mpode-
cifiHOro i mMacoBoro (IOBCSKIECHHOIO) YsB-
JIeHHS TIPO 1ealbHy MOJIENb MPaBOCYIIS.
[IpuHIMNK IMBIIEHOTO TPOIECCYATBHOTO
IpaBa sIK HOPMAaTHBHO-KEPiBHI OCHOBH, iJ-
IPYHTS, BIIparoTh poOJib NEBHOTO KapKacy,
HABKOJIO SIKOTO 1MOOyIOBaHa BCSI CUCTEMa I -
BiJIbHO-TIpOLIeCyalbHUX HOpM. Came IUMHU
00CTaBHHAMU TIOSICHIOETHCS T€, IO MPHHIIA-
U TIpaBa 3aBXXIH BiJOOpakaroTh WOTO TpHU-
POy Ta OCHOBHI pUCH. SIK CIIyIITHO 3a3HAYae
T. B. CaxHoBa, poO3UMHSIOYMCH Y IIpaBi, B
HOro pi3HOMaHITHHX €JIEMEHTaX, IMPUHIIAIN
THUM HE MEHII He BTPAYalOTh CBOTO BJIACHOTO
«SI» ¥ He 3MMBAIOTHCS 3 HOPMOIO IIpaBa UM



MPaBOBHM I1HCTUTYTOM. lIpaBoBi 1HCTHTYTH,
HOpMH IpaBa — Ii¢ (opma MPaBOBOTO BTi-
JeHHS NMPpUHIUITIB. [Ipu 1boMy 3aKpillIeHHS
Oyb-KOTO MPHUHIIAIY B HOPMi-IIPUHITUII HE
BHUEPITYE HOTO 3MICTY pealli3alliero JnIe
i€l Hopmu [4, c. 84].

Tak, 3a mifOYUM 3aKOHOJABCTBOM, IPHH-
U 000B’ SI3KOBOCTI CYJIOBUX DIIIIEHb CTOCY-
€ThCS XaPaKTEPUCTUKU CYJIOBOTO pIlIEHHS
came micnsi HaOpaHHS HUM 3aKOHHOI CHJIH 1
30epira€ cBO€ 3HAUCHHSI 10 MOMEHTY CKacy-
BaHHS CYJIOBOTO aKTa y BCTaHOBIEHOMY IIO-
panKky. BiH JIe)XKWTh B OCHOBI iIHCTHTYTY 3a-
KOHHOI CHJIM CYJIOBOTO pillleHHS, MMPOTE, Ha
HaIly AYMKY, CyTHICTh JJaHOTO TIPUHITAITY He
00MEXY€ThCS TUTHKH TaKUM ii HACIIIKOM, K
00O0B’ SI3KOBICTb.

JUis mpaBUIIBHOTO PO3YMIHHSI CYTHOCTI
MPUHIMITY O00OB’I3KOBOCTI  PIllIEHb  CyJTy
BBaYKAEMO 3a HEOOXiJHE MpoaHaizyBaTh 3a-
3HAa4YeHI HOPMH pa3oM 3 iHIIUMHU MPABOBUMHU
HopMaMHu. Buxonsum 3 aHaizy JAiro4oro 3a-
KOHOJIaBCTBAa TIPUHIUI OOOB’ I3KOBOCTI pi-
IIeHb CYAY MPOSIBISETLCS MO-Pi3HOMY, 3aje-
KHO BiJ CyO' €KTiB, Ha SKUX IOIMUPIOETHCS
BILJIMB JTAHOTO MPUHIATTY. Tak,
000B’ I3KOBICTh PIMEHHS CYAy JUIS yJacHH-
KiB TpoIlecy MpOSBISEThCS, MEPII 3a BCE, B
000B’ 13Ky CTOpPIH MIJKOPUTH CBOi il HOp-
MaMm TIpaBa Ta BUKOHATH BJIAJHE BOJICBUSIB-
JICHHS Ccyay, o odopMieHo B pimenHi. [lo-
Jpyre, 3MICT MPUHIMILY OOOB’S3KOBOCTI pi-
IMEeHb CYAY BHUSBISETHCS 1 B JIOKA30BIM Jis-
apHOCTI cTopiH. Tak, BiAmoBigHO 10 4. 3 CT.
61 IIIK oOcTaBWHU, BCTAHOBIICHI CYJIOBUM
pIIICHHSIM Y IUBUIBHIN, TOCTOIApChKiit abo
aJIMIHICTpaTUBHIM cmpaBi, mo Habpano 3a-
KOHHOI CHJIH, HE JOKa3YIOThCS TIPH PO3TIISIII
IHIIKX CIIpaB, y SKUX OepyTh ydacTh Ti cami
ocobu adbo ocoba, o010 AKOI BCTAHOBIIEHO IIl
ob6craBuHU. 3rigHo 3 4. 2 cT. 223K mics
HaOpaHHS pINIEHHSM Cyay 3aKOHHOI CHITH
CTOPOHH Ta TpeTi 0codM 13 caMOCTIMHUMHU
BAMOTAMH, a TaKOX iXHI IPaBOHACTYITHHKH
HE MOXXYThb 3HOBY 3asIBJIATH B CYJi Ty camy
MMO30BHY BHMOTY 3 THX CaMHX IIiJICTaB, a Ta-
KO OCIIOPIOBATH B iHIIOMY TIPOIIeCi BCTAHO-
BJICHI CyZIoOM (DaKTH 1 MPaBOBITHOCUHHU

[IposiB 060B’SI3KOBOCTI CYJIOBHX pillleHb
UL Cyqy € OaraToacmekTHHM. besmocepen-
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HBO II€ TIOB’ SI3aHO 3 THUM, IO CYJIOBE PIIlleH-
HS, sKe Ha0pajlo 3aKOHHOI CHJIH, €
000B’SI3KOBUM SIK JUISI CYAy, SKUH HOTO TI0-
CTaHOBUB, TakK 1 JUIs 1HIIUX CyAiB. Y HepIio-
MY BHITQJKy BKE€ 3 MOMEHTY MPOTOJIOIICHHS
pillleHHs CyJIOM, OCTaHHI He Mae€ mpasa io-
ro CKacyBaTW Yd 3MIiHHUTH, HE MOXKE BHOCHTH
Oyab-sIKi 3MiHH, SIKi POOJISITH PIIIEHHS 1HIIUM
3a CyTTIO, HE MOJKE 3MIHIOBATH HaBeJICHE BU-
KJIaJIeHHs] 0OOCTaBMH Ta MOTHBIB, KpiM BHIIa-
JIKIiB, SIKi € BUHSITKAMH 13 3arajbHOTO IpaBH-
Ja Ta nepeadayeHi 3akonoM (4. 2ct. 218).

OO0O0B’ AI3KOBICTh CYJOBOTO PIlIEHHS IS
IHIMIX CYJiB 3aKOHOJABUO 3aKpilieHa Yy
MPOIECYyaTbHUX HOpMaX BiAIMOBITHAX KOJIEK-
ciB 1 momsirae B 00OB'sI3Ky BpaxyBaHHS Cy-
JIOM TIiJT 9ac po3TiIsiay cupaBd (akTiB Ta 00-
CTaBMH, YCTAaHOBJICHUX DIIIEHHSIM CY[Iy, IO
HaOpaJto 3aKOHHOT CHJIH, Ta HEMOXKJIMBICTB 1X
MOBTOPHOTO JOCIiKeHHS Ta orinku (4. 3—4
ct. 61). KpimM TOro, nuBiIbHHI MPOIECYalTb-
HUIl 3aKOH BUMAarae Bijl CYJy BiJIMOBHTH Yy
BIIKPHUTTI MPOBaKEHHS y crpaBi (m. 2 u. 2
ct. 1221I1K) abo 3aKkpuTTsI TPOBaHKEHHS Y
CIpaBi, SIKIIO J0 CyIy TOJAaHO 3asBY YH PO3-
ITISA€ThCSL CIpaBa 3 HPUBOJAY CIOPY MiX
THMHA CaMHAMHW CTOPOHAMH, MPO TOM caMuid
IpeMeT 1 3 TUX CaMUX MiJCTaB, 00 SKOTO
BXE ICHYE pillleHHs CyAay, o Habpaio 3a-
koHHOI cwid (1. 2,4. 1 cr. 2051TIK).

[leHe  3HaYeHHS  Mae€  MPHHIUI
000B’ I3KOBOCTI pillleHb CYIy # A ociO, sKi
HE € yYaCHUKAMU IIPOIIeCy, 30KpeMa, Iie CTo-
CYEThCsI O0OOB’SI3KOBOCTI BpaxyBaHHS CYIO-
BOTO PpIIIEHHS Vy JisUTBHOCTI BCIX OpraHiB
JIep’KaBHOT BJIQJIM ¥ OpraHiB MICIIEBOrO ca-
MOBpSITyBaHHS, HiANPUEMCTB, YCTaHOB, Op-
raHi3aIfiif, mocagoBUX Yd CIYKOOBHX OCi0 Ta
rpomansH. [Ipuniun 060B’ I3KOBOCTI pillleHb
CyJly OXOILTIOE, HapiBHI 3 000B’ SI3KOM CTOPIH
HiAMOpSIKYBaTH CBOI JIii HOpMaM TIpama,
000B’ 130K ycixX 0ci0 Ta opradizaiii, sKi He
MaloTh y JaHiil cropaBi Oe3mocepeaHbOro
IOpUIMYHOTO 1HTEpEeCy, BpaxOBYBaTH aBTO-
pHUTET cynoBOro pimeHHs. ToOTo 1i opranu
Ta OCOOM HE MOXYTh 3MIiHHTH, CKAacyBaTH,
BUHECTH HOBE DIILIeHHS, X0Ya, MOJIMBO,
BBaXXAIOThH PillIEHHS HEMIPaBUIHLHUM. BoHM Ha
MiJICTaBl IBOTO PIllIEHHS TOBHHHI BUYUHUTH
neBHI Jii 3 odopmileHHsS TmpaB (i3UYHHX,



IOPUIMYHAX 0ci0 Ta iX peaiizaiii, OCKUIbKH
Taki mpaBa BCTaHOBIEHI CYJOM Ta HaMWIILIN
3aKpIIUICHHS y CYJOBOMY pimeHHi. PimeHs
Cydy sBis€ co00l0 He MpocTo (iHAIBHUI
MporecyallbHU# JTOKyMEHT, BOHO € IpaB03a-
CTOCOBYMM aKTOM OCOOJIHUBOTO KOMIIETEHT-
HOTO JIEPIKaBHOTO OpraHy; TOMY 3 pillIeHHSM
CyZy 3000B’s13aH1 paxyBaTHcs BCl 1HII opra-
HU JIep>KaBHOI BJIaJd W MiCIIEBOTO CaMOBPsI-
JyBaHHSI, 1X TOCAJ0BI 0COOW, HaBITh SKIIO
BOHU He OepyTh Oe3lmocepefHbOi ydacTi y
BUKOHAHHI CYJIOBOTO PIiIIEHHS.

TakuM YMHOM, TPHUHIUI OOOB’ I3KOBOCTI
pillleHb CyAy MOKHa BH3HAYHTU SIK HOpMa-
TUBHO-KEPiBHE TOJTOYKECHHS po
O0OB'SI3KOBICTh  MIJKOpEHHS  Jilf  BeiX
Cy0’ €KTIiB ITpaBa BOJII JIep’KaBH B 0co0i Jiep-
JKaBHOTO cynoBoro oprany. CyJoBi pileHHs
YXBATIOIOTBCS IMEHeM YKpaiHu, CYAOBi pi-
IIeHHs, 10 HaOpajiud 3aKOHHOI CWIIH, €
000B’ I3KOBUMH JI0 BUKOHAHHS Ta BpaxXyBaH-
Hs Ha BCiit TepuTopii YKpaiHu, a B MEBHUX
BHTIAIKaX —1i 3a 11 MeXaMHu.

Xouya TpUHIUN OOOB’SI3KOBOCTI pillIeHb
CyIly Ji€ Ha BCIX CTQisIX PO3IJISIy CIPaBH,
HaWOLIBII TIOBHO JOCITIKYBAaHUHM MPUHITUT
[UBIJTPHOTO CYIOYHHCTBA pEATi3yeThCs B
cTanii 3BepHEHHsI CYJOBHUX PIIlIEHb IO BUKO-
Hanus. Ctartsa 11 3akony Ykpainu «Ipo cy-
noyctpii Ykpainu» ta ctarts 14 IIIK wic-
TSATH MPABHJIIO, 3TiTHO 3 SIKUM PIIIEHHS CYIY,
10 HaOpajo 3aKOHHOI CHIIH, MiJJIsIrae BUKO-
HaHHIO Ha BCii TepurTopii YkpaiHu, a y BH-
MajKax, YCTAHOBICHUX MDKHAPOIHUMH JIO-
TOBOpPaMH, 3roJia Ha 00OB'SA3KOBICTh SIKUX Ha-
naHa BepxoBHoro Panoro Ykpainwm, —i 3a ii
Mexamu. HeBUKOHaHHS CyJOBOTO pIIlIeHHS
TATHE TepeadadeHy 3aKOHOM BiJIOBIIaiIb-
HICTh. [3 KOHTEKCTY 3a3HAYEHUX IOJIOKECHb
BUIUIMBAE, IO 3aKOHOJABEIh PO3TIISIAE
000B’ SI3KOBICTh CYJIOBOTO PIilIEHHS IMEpII 3a
BCce B IUIaHI MOXIIMBOCTI Ta HEOOXiTHOCTI
WOro BUKOHAHHS.

AJDKe, K 3a3HadaeTbes B 4. S po3gimy 11
Konnenrii BqockoHaJIeHHs CyIiBHHUIITBA IS
YTBEPIPKEHHS CIIPABEJIMBOTO Cyay B YKpai-
Hi BIJIOBITHO /10 €BPOTMEUCHKUX CTaHJIAPTIB,
CYJIOBHH 3aXHCT, SIK 1 JSIBHICTH Cyay, He
MOK€ BBaXKATHCSI JIEBUM, SKIIO CYAOBI pi-
IICHHST HE BUKOHYIOThCS a00 BHKOHYIOTHCS
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HEHAJIS)KHUM YHHOM i 0€3 KOHTPOITIO CYIy 3a
ix BuKOHaHHsM. IIpo me 3a3HavaeTscs U y
Pimennsix €Bpomneiickkoro Cyay 3 crpaB
moaunu. Tak, y cmpaBax «XopHcOI MpoTu
I'perii» Big 19.03.199%h., «bypaoB mpotu
Pocii» Big 07.05.200%., «PomammoB npotu
VYkpaian» Bix 27.07.200%., dllapenox mpo-
TH Ykpainu» Big 22.02.200%. Ta iH. 3a3Ha-
Ya€eThCs, 0 MPaBO Ha CYJOBUHU 3aXUCT OYII0
0 1TFO30pHHM, SIKOM TIpaBOBa cHCTEMa Jep-
KaBH  JIO3BOJsUIA, IMOO OCTAaTOYHE 30-
OOB’s3yBalIbHE DIillIEHHS 3ajuInaiocs Oe3ni-
€BUM Ha KOy OJTHIH 31 CTOpIH.

[Ipobnema BuKOHaHHS B YKpaiHi pillleHb
CyIiB, mo HaOpayi 3aKOHHOI CHIIH, B TOMY
Yyucil ¥ 13 NUBUIBHHUX CIIPaB, € aKTyaJbHOIO.
3rimHo 3 naHuMu JlemapTaMeHTy JepIKaBHOI
BUKOHaBUOI CIyk0M MiHicTepcTBa IOCTHUIIIT
VYxpaiau y 2007 p. npuMycoBOMYy BHKOHaH-
HIO miansarano 5 mura 878,6Trc. BUKOHABUMX
JIOKyMEHTIB, BHJIAaHWX Ha ITiJICTaBi CYJIOBUX
pillleHb 3arajibHUX CYJiB, 3JIUIINIINCS HEBH-
KoHaHuMH 2 MiIH 335,7 THC. X JOKYMEH-
TiB, a00 39,7 % (36,4 %pin Tux, ski pakru-
YHO I UISTAA TPUMYCOBOMY BHKOHAHHIO
[5]. Sk 3asBUB ypsIOBHN YIOBHOBa)XCHUH Y
cipaBax €BpOIEHCHKOTO Cyay 3 MpaB JIFOIU-
Hu 1O. 3aiineB, HeBUKOHAHHS B YKpaiHi pi-
IIEHb HaIllIOHAJTBHUX CYIIB € TPHUBOJAOM
Oinbn HiX s 75 % pileHs, o npuiiMae
€Bporneichkuii ¢y mpotu YKpainu [6].

IIpoGnemMa  1paBOBOrO  PEryJHOBAHHS
000B’ I3KOBOCTI BUKOHAHHS CYJIOBHX PIIICHb
Ma€ He JIMIIe TeOpeTUYHe, a M MpakTHUHE
3HA4YeHHS, OCKUIBKM BOHa O€3I0ocepeHbO
OB’ s3aHa 3 HAJICKHUM i CBOEYACHUM 3aXHC-
TOM cyO’€KTHBHMX LUBUIBHHUX MpaB, 3a0e3-
MEYCHHSIM ~ peairizallii TpaBOBITHOCHH, 13
SKMX CyJIOBUM PIIIIEHHSIM 3HSTa CIIPHICTH Ta
HEBU3HAYCHICTh.

OnHi€0 3 TCOPETHYHUX MPOOJEM € Ipo-
OyieMa rairy3eBoi MPUHAJIEKHOCTI, TOOTO BH-
3HAYEeHHsI XapakTepy HOpM, IO PEryJrolTh
BUKOHAaBYE IPOBA/KCHHS, CIIiBBIIHOIIECHHS
BUKOHABUOTO TIPOBA/DKEHHS 3 IUBUIBHUM
nporecoM. [lutanns npo miciie BUKOHABYOTO
MPOBA/DKEHHSI Y CHCTEMI IpaBa 3aBXKIH IIe-
peOyBalio y IEeHTpi yBaru IOpUANIHOT HAYKH.
Tpamuiiiino BUKOHaBYE TPOBaPKeHHS (IpH-
MYCOBE BUKOHAHHS CYJIOBHX PilllcHb) BBaXKa-



JIOCS CTaJIi€0 IUBUIHLHOTO MPOIIECy, a HOPMH,
IO PEryJIOITh MPUMYCOBE BHKOHAHHS pi-
menb, 3akpimmoBanmucs B LIIK  YPCP
1963p. 3Mminu y HaIiOHATHFHOMY 3aKOHO/IaB-
CTBI, sKi BinOymmcs y 1998-199%p. B opra-
Hizamii Ta 3JIHCHEHHI IPHUMYCOBOTO BHKO-
HaHHS, BAMarajw, y CBOIO 4Yepry, 3MiH JIO
YHHHOTO 3aKOHO/ABCTBA YKpaiHH, SIKE Tak
YW iHAKIIe CTOCYBAJIOCS BHUKOHABUYOTO IIPO-
BaJKCHHSI.

Xoua i Hajajl 3aKOHOJIABCTBO MPO BHKO-
HaBYe MPOBA/PKECHHS BH3HAIOTH CKIAIHUKOM
UBLUIFHOTO TIpOIlecyalbHOTO mpaBa [7], 3
Yacy BUOKPEMJICHHS JIep)KaBHUX BHKOHABIIIB
Yy CaMOCTIHHY CTPYKTYpy IIi TIHTaHHS HaOyIu
HOBOTO 3BydaHHs. JlesKi aBTOpH pO3IIISIAIOTH
BUKOHAHHSI CY/IOBUX DillleHb caMe SIK CTaJIiro
muBisHOTO TIporiecy (B. B. Komapos, B. B. ba-
pankoBa). OcTaHHIM YacoM B YKpaiHi € TeH Ie-
HIlSE [IOA0 BHU3HAHHS  AJMIHICTPATUBHO-
TIPOLECYATBbHOI TIPUPOI BUKOHABYMX IPABO-
BimHocuH (M. W. lltedpan,  C. S. Dypca,
C.B.Illepbak), xoua 30UTBIIYEThCS U Killb-
KiCTh NMPUXWILHUKIB BU3HAHHS 3a BHUKOHAB-
YUM TPOBA/DKEHHSIM CTaTyCy CaMOCTiHHOT
raiysi mpaBa, 10 Ma€ Ha3BY <dIMBIIbHE BHU-
koHaBue mpaBo» (B. I. Tepruinsikos).

BukoHaB4e MpoBa/pKEHHS € 3aBepIlab-
HOIO M BaKJIMBOIO YACTHHOKO MiSJIBHOCTI 13
3aXHCTY MOPYIICHUX MIPaB Ta iIHTEPECiB, KOJIH
MIPUITUCH IOPUCIUKIIHHUX OpraHiB J100poBi-
JHHO HE BUKOHYIOTHCS. [Iporiec BUKOHAHHS
CYZIOBOTO DillIeHHS — IIe 3aBepllajibHa i He-
BiI'€MHA CTajis CyJOBOTO TMpolecy. AJxe
0e3 BUKOHAHHS CYJOBOTO DIIIICHHS HE MOXe
OyTH JOCSTHYTO METH MpOIlecy — 3aXUCT
mpaB, CBOOOJI Ta 3aKOHHUX iHTepeciB. lle
BIJIOBi]a€ MI>KHAPOJIHUM CTaHIapTaM y Tra-
Ty31 CyJIOBOTO 3aXHCTY, 30Kpema, cT. 6 Kon-
BEHII PO 3aXUCT TpaB JIOJUHHA Ta OCHOB-
HUX cBoOox. IIpo 1e mpsiMmo roBOpHUTHCS B
pileHHsX €BPOIEHCEKOro Cy 1y, HapUKIa,
y cipasi «CoKyp MpoTH YKpaiHU».

Posrnsa Tta BUpIIIEHHS CIpaBUd — 1€ BH-
KJIFOYHA CyjJ0Ba (YHKIIiS, a BUKOHAHHS pi-
IICHHST BiJIMOBITHOIO TTOCAIOBOIO OCOOOI0 —
¢yHKIiT BUKOHaBYOI Biagu. Came BOHA €

3aBEpIICHHSIM CyA0BOro mpouecy. Bukonas-
Ye MMPOBAPKEHHS 3/iHCHIOETHCS Yepe3 0co0-
JWBI MPOIIEypH, YaCTHHA SKHX Ma€ TpoIle-
CyaJbHUU XapakTep, YacTHHA — aJMiHICTpa-
TUBHO-TIpOTIEIypHHN. Pa3zoM i3 TUM, THCKY-
Cisl MPO BHUKOHABYE TPOBAKCHHS — I1€ 3HAU-
HOIO MIpOIO JUCKYCisl TIPO CITiBBIIHOIICHHS
KaTeropiil «raiy3p IpaBa» — qalry3b 3aKo-
HomaBcTBa». CydyacHHWH PO3BHTOK TIpaBa, B
TOMY 4YHCI I[HMBUIBHOTO TMPOIECyalbHOTO,
JIa€ TIJACTaBH PO3PI3HITH JaHiI TOHATTA. 3
MO3MIII HOPMATUBI3MY 3HAUJIEHO JOCTaTHHO
apryMeHTiB JUIsi OOIpyHTYBaHHSI CaMOCTiid-
HOCTI IIPaBOBOT'O PETyJIIOBAHHS BUKOHABYOTO
MPOBa/DKEHHSI. B TOM ke Jac yCcBiOMIIEHHS
HEOOXITHOCTI TpOIeCyalbHUX TapaHTid y
cepi MPUMYCOBOTO BHKOHAHHS 3yMOBHIIO
po3aimu VI, VII LIIK, mo onocepeakoByOThH
KOHTPOJIbHI (YHKIII CYAy Y BHKOHABUOMY
MIPOBAJXKCHHI.

[Ipote, Ha HaIIy AYMKY, HE CJIiJ BBAXAaTH,
I110 32 TaKOTO IiJIXOAY OpraH# CyJI0BOI BIIaJIH
MOBHICTIO YCYBAlOThCSl BiJ MHpOIleCy BHKO-
HaHHsj. BBakaeMo MpaBUIBHOIO TOYKY 30Dy
B. B. fpxoBa, 3riiHO 3 SIKOIO BIUIMB OpPraHiB
CYZIOBOI BJIaayl Ha MpPOIlEC BUKOHAHHS Mae
BiJIOYBaTHCS B paMKax 3JIIHCHEHHS IoIepe-
JTHBOTO YH TIOJAITBIIIOTO CYJ0BOTO KOHTPOJIIFO
3a JMiSIMH W PIMNCHHSIMH YYaCHHWKIB BHKOHAB-
yoro npoBajpkeHHs [8, ¢. 206]. Came Takum
[IUISIXOM TIIIIOB 1 3aKOHO/1aBellb, 3ATAIITHBIIH
y KOMIICTEHINT CyJy BHpIIICHHS IUTaHb,
Oe3mocepeIHbO OB’ sI3aHUX HE 3 MPOBECH-
HSIM BUKOHABYMX [ilf, a 3 KOHTpOJEM II0J0
JIOTPUMaHHS TpaB Ta IHTEPECiB yYaCHUKIB
BUKOHABYOTO MTPOBAKEHHSI.

CamocriitHe 3aKOHOJJaBYEe PETYJIIOBAHHS B
okpemomy po3aim IITK marmx mporemyp
MOJKe OyTH MOSICHEHO METOIO MPaBOBOTO pe-
T'YJIOBaHHS — HEOOXI/THICTIO CTBOPEHHS TPO-
[[ECYaJIbHOTO MEXaHI3My CYyJIOBOIO KOHTpPO-
JI0 32 MPUMYCOBHUM BHKOHAHHSIM CYJIOBUX
pimens. Ile cnoci6 3akpinuTu mporecyaibHi
rapasrii peaizarii IIPUHIINAILY
000B’ I3KOBOCTI pillleHb CYy B MpOIeCcyaib-
HOMY 3aKOHOJ/IaBYOMY aKTi, IO €, Ha HaIry
JTYMKY, BHTIPaBJIaHIM.
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AHoTanisa

Jlocnipkyroun mpoOieMu CyI0BO-TIPaBOBOI peopMH, 30KpeMa peabHOro yTBEPIKEHHS
BEpPXOBEHCTBA MpaBa y CYCHIbCTBI 1 3a0e3MeUYeHHs KOXKHOMY TIpaBa Ha CIpaBeJIUBUN CY0-
BUI pO3TIISL, aBTOP MPUXOIUTH JO BHUCHOBKY, IO OOOB’SI3KOBICTH CYJIOBUX pIIlleHh € He-
BiJl' EMHOIO CKJIQJIOBOIO CIIPABEJIMBOI CYJ0BOI MPOIEAypu. Y CTATTi 3MIMCHIOETHCS XapaKTe-
PHUCTHKA MPUHITUITY 000B’ I3KOBOCTI PIllIEHb CYy Ta BUPIMIYEThCS MpobiieMa raixy3eBoi mpu-

HAaJIeJKHOCTI HOPM, 110 pEryJIFOI0Th BUKOHABYEC ITPOBAJ?KCHHS.

VJIK 336.711 (477)

I'.®. ®°OMIH,
KaHo. eKOH. HAYK, 00Y.,
HHIITEC XHYBC

MPABOBI 3ACOBH MIJITPUMKM JIKBIZITHOCTI KOMEPI[IHHUX FAHKIB

CrabuipHiCTh OAHKIBCHKOI CUCTEMHU Y KpaiHu
3aJISKHUTH BiJ] JTIKBITHOCTI KOMEPILIMHUX OaHKiB
1 € 00OB’SI3KOBUM E€KOHOMIUHUM HOpPMAaTHBOM
PEryIIIOBAHHS Ta aHATI3Y 1X JTiSUTBHOCTI.

Tepmin «rikBigHicTs» (Big aar. liquidus —
piKuii, TeKyuunit) 0O3HaYae JICTKICTh peaizarril
Yd TIEPETBOPEHHS MaTepialibHUX ILIHHOCTEH
Ha TpOILIOBI KOIITH. SIK BoJia 3a 03HAKOIO Te-
KYy4OCTi HaJICXUTh IO PIIVHH, TaK 1 aKTUBU
0aHKy 3aJ€KHO BiJI JIETKOCTI IEPETBOPEHHS X
Ha Tpollli BU3HAYAIOThCS SIK JIKBiAHI a0 He-
JIKBi/IHI 3ac00H.

JIikBiHICTH KOMEpLiIHHOTO 6aHKy — IIe Ho-
rO 37aTHICTh BYACHO Ta MOBHO 3a0e3MEUUTH
BUKOHAHHS TPOINOBHX 3000B’s3aHb IEpe]
KOHTpareHTamu. BoHa 0a3yeTbesi Ha TOCTil-
HOMY CHIiBBITHOIIECHHI TPHOX ii CKJIAQJHUKIB:
BJIACHUM KaIliTaJloM OaHKy, 3aIydeHHMH Ta
PO3MIIIIEHUMHA HAM KOINTaMH MIISIXOM Ollepa-
THUBHOTO YIPABIIHHS iX CTPYKTYPHUMH €Jie-
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MeHTamu. Koxxuuii koMepiiitauii OaHK MMOBH-
HEH CcaMOCTiHO 3a0e3lneduyBaTH MiATPUMKY
CBOET JIKBIIHOCTI HA NMEBHOMY piBHI Ha Mij-
CTaBl aHaNi3y 1i CTaHy Ta MPOTHO3YBaHHS pe-
3yJBTATIB JIISUTBHOCTI 1 TPOBEAECHHS BUBaXKe-
HOI TOJITUKU B rany3i (opMyBaHHS CTaTyT-
HOTO KariTainy, (OHJIB CHELiaJbHOTO IpHU-
3HAYEHHS, 3/11HCHEHHS aKTUBHUX OTIeparliil.

Y pHHKOBUX yMOBax OaHKIBChKa MisUTbHICTh
I1JIA€ThCS PU3KKY JIKBITHOCTI — PH3HUKY He-
JIOCTATHOCTI HAJXOJKEHb T'POILIOBHX KOIITiB
JUISL IOKPUTTSL BUTPAT, TOOTO PU3UKY TOTO, L0
0aHK He 3MOKe pO3paxyBaTHCs BYaCHO 3a Bila-
CHMMH 3000B’SI3aHHSMH Y 3B'SI3KYy 3 HEMOXK-
JIMBICTIO 3a TIEBHUX YMOB IIBHJIKOI KOHBEpCIi
(iHAaHCOBUX aKTHBIB y IUIATDKHI 3acobm Oe3
CYTTEBHX 30MTKIB.

OCKITBKH B TIPOIIECi JTiSUTBHOCTI KOMEPITiii-
HUX OaHKIB 3adilaroThCs MAHHOBI Ta €KOHO-
MIYHI IHTEpECH IMUPOKOTO KOJIa FOPHIAIHUX



