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OTXe, OCBITHI BiHOCKHW Y BY3bKOMY PO3yMiHHi, TOBTO sik 6e3n0cepeHil 38’30k HaBYarb-
HUit 3aKknag — 3000yBaY OCBITU (BNACHe OCBITHI BIGHOCUHM), He TiMbki MOXYTb, ane il MatTb pe-
rynioBaTcs NpuBaTHUM npaeoM. BessanepeyHo, Ao npeameTy MPUBATHOMO MpaBa Hanexarb
BiIHOCMHM 3 CaMOOCBITU Ta BiJHOCUHW, e OcBiTa 3000yBaETLCA Ha [OrOBIpHii OCHOBI 3 peneTy-
TOpPaMM, TPEHEPaMM YW IHLLIMMW Neaarorami, siki 3AICHIONTb HethopManbHY OCBITHIO JiANLHICTb.

7. Monpu HasBHICTb B YKpaiHi BaroMoro HaykoBoro 3aobyTKy LOA0 po3pobki NpuBaTHO-
npaBoBKX (HOPM PEryntoBaHHA OCBITHIX BIJHOCUH, Hapasi CMOCTEPIraeTbCs irHOPYBaHHS LibOro
matepiany 3akoHoaasueMm. LK Ykpaiu MicTuTb y cobi Tinbki 3aranbHi NoMoXeHHs Npo HagaH-
HS1 MOCTyT SIK Takux, Be3 ypaxyBaHHs 0COBNMBOCTEN HafiaHHA came OCBITHIX mocnyr. Y cneLia-
TNbHUX aKTax OCBITHLOTO 3aKOHOAABCTBA TaKOX He 3HaMTX HOPMAaTWUBHOI AeTanisaLlii BnopsiaKy-
BaHHA AaHWX BiOHOCWH, LLO MOPOMKYE MPOranMHHICTL «MMCAHOTO MpaBa» OCBITHLOI Cdepw.
BupilueHHs Liei npobremmu HeMarnoro Mipoto 3anexuTb Bif, aKTUBHOCTI NPeCTaBHUKIB opyamy-
HOro Koprycy, 30Kpema — Bif LMBINICTIB.

OdepxaHo 11.04.2018

YK 347.1

Onekcanap PomaHoBuy LUnuika,

OoueHm KagheOpu YuBINbHO-Npasosux ducyuniiH ghaxynsmemy Ne 4
XapKieCcbKk020 HauioHabHO20 yHigepcumemy 8HympilHIX cnpas,
kaHAuOam rpuduYHUX HayK, QoueHm;
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OB’E€EKTO3OATHICTb OCOBUCTUX HEMAUHOBUX MPAB:
OEAKI MTMTAHHA KOHUENTYANBbHO-NMPABOBOIO
PEMMAMEHTYBAHHA

AKTyarnbHICTb TeMaTWK1 3yMOBIEHA BUPILLEHHSM MUTAHHS HOPMOTBOPYOrO CTIPUMHATTSA
kaTeropii «0cobuCTUX HemMalHOBMX npaB ianyHoi ocobuy. Mpobnematka CrpuynHeHa oor-
MaTUYHUMK YCTAHOBKaMU MPO HEMOXIMBICTb 3any4eHHs OO0 LMBINBHOTO 06OpoTy He nue
0cobucTHX HemalHoBUX Bnar, ane i camux npaB Ha Taki 6nara. Lle crocyeTbes i nuTaHHs ix
HeBIg4YXXYBaHOCTI Ta HenepeaasaeMocTi. B npaBo3acTOCOBHIN NpaKTL SiK NPaBUIO NOMNOXeEH-
Ha cT. 178 Ta cT. 269 LK YkpaiHu po3ymitoTbCs 3 BpaxyBaHHAM BKa3aHWX BULLE AOTMATUYHIX
noctynaris. Lle cTocyeTbCs i nepeBaxHoi binbLUOCTi HAaykoBOI niTepatypu. MpoTe AeTanbHUi
aHania LIK Ykpaihu, a came okpemi 110ro NonoxeHHsl, BKasye Ha NpoTunexHe. 3okpema, y nes-
HWUX BUMa[Kax BCTAHOBMEHMX 3aKOHOM 0COOWCTI HeMalHoBi Gnara, sk i 0cobuCTi HeMaiHoBI
npasa Ha Li bnara fonyckarTbes 4O UMBinbHOro 060poTy. Bee Le Bkasye Ha Te, Lwo: abo Mae
MicLe HenpaBunbHe cnpuiHaTTS koHuenTy LIK Ykpaiku; abo icHye cynepeyHicTb NEBHUX HOPM
LIK Ykpaihm 3 ornsigy Ha pisHOKOHLENTYanbHICTb NPaBOBOrO nigxody Ao 6nar Ta npas, ski Ha-
3BaHi Ik «0COBMCTi HEMaNHOBIY.

Ha cborogHi nuTaHHs Npo BiguYXyBaHICTb SK i Npo gonyck fo bnara, Lo Mae 0cobucTuii
HEMalHOBMX XapakTep CTOCYITbCS MEBHOI Cepn iHTENeKTyanbHOi Ta TBOPYOI gisnbHOCTI!,

" Ubomy € nigTBepmkeHHst Y. 4 c1. 423 LIK YkpaiHu B sikiit BU3Ha4EHO, LLO Y BUNAaKax BCTAHO-
BMEHMX 3aKOHOM OCOBMCTI HEMaiiHOBI MpaBa iHTEneKTyanbHoi BMNAcHOCTI MOXYTb BiguyxyBaTUCS
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0cobuMCTOi HeMaiHOBOI chepy isnyHoi 0cobu' Ta cdepyn kopnopaTuBHOro npasa2. Takox, Le
CTOCYETLCS i CragKyBaHHs 06'eKTOM 4oro MoXyTb 6yTh neBHi 0cobMCTi HeMaiHOBI NpaBa, 30K-
pema MpaBo Ha y4acTb Yy TOBApWUCTBaX Ta NPaBO 4NEHCTBA B 00'€QHaHHAX rpOMazsH, 3a YMOB,
SKLLO CTOCOBHO TakuX npas [OMyCKaETbCA NpaBoHacTynHULTBO. LLlogo octanHboro, TO B topu-
QW4Hi niTepaTypi 0BroBOPHETLCA MUTAHHS MOXITMBOCTI NEPexXody AeskuX 0CobMUCTUX Hemalt-
HOBMX MpaB Yy NOpPSAKY cnafkyBaHHs. Tak, A. B. l'enuy 3a3Hauae, Lo 0cobuCTi HeMaiHoBI npa-
Ba, NOB'513aHi 3 MaNHOBUMU, MOXYTb BXOAMTY 0 CKNady CnafLvHK y BUNaakax, BCTAHOBMEHMX
3aKOHOM, YCTaHOBYMMM AOKYMEHTaMW HOPUAMYHUX OCi6, 3anoBiTOM CMafkoAaBLs, a TaKoX,
SIKLLIO BOHM MOB'AA3aHi 3 MaNHOBMMM NpaBamu i He MOXYTb MaTh CaMOCTINHOTO 3HaueHHs [1]. He
Migaakym CyMHIBY Ta KpUTULLi Take TBEPMKEHHS CIif 3ayBaKUTH, LLO 3 METOAOIIONYHOI TOYKM
30py Ta 3aKOHIB MOTiKM NPO MOXNMBICTb Nepexoay Bif ofHiei 0cobu [0 iHLWOI aeskux ocobuc-
TUX HEMaHOBMX MPaB MOXEe MOSICHIOBATUCS TWM, LLO Y MOMEHT Mepexody Takux npas (3a
YMOB, SKLLO 06’EKT 0COBUCTUX HEMAIHOBWX NpaB, SIK i CaMi NpaBa Ha HUX 3AATHI «NEPEXUTI»
CBOTO HOCisl) TICHWIA 3B'A130K 3 0CODOI BTPaYaETLCS, OCKINbKM ii BXe HeMage. Xo4a TyT Crif Bpaxo-
BYBaTY i Te, LLO Taki NpaBa MOXYyTb MOB'S3yt0TLCA He NMiLle 3 ocoboto, ane i 3 ocobucTicTio, ae
OCTaHHE Ma€ BXINBE 3HAYEHHS NPU BCTAHOBMEHHI MOXITMBOCTI Y HEMOXIMBOCT 3ary4eHHs 10
LBINGHOTO 060POTY NEBHUX OCOBUCTUX HEMANHOBMX MpaB. X04a BPaXoBYHOUWN CEMaHTUKY CrioBa
«0COBUCTUAY [0 HEMANHOBMX MPaB EAVHE NOMYHE Ta HECYNEpEeYHE MOSICHEHHS CKasaHOMY € Te,
L0 CrIOBOCTOMYYEHHS «OCOBMCTI HEMaNHOBI NpaBa» MOBMHHE MaTK Ginblu YMOBHWIA XapakTep,
Hix OyksansHuit. Hegapma C. A. ®ypcoto 3pobneHo BIUCHOBOK, L0 NPy NPaKTUHHOMY 3aCTOCY-
BaHHi TepMiHa «0CoOMCTi HEMalHOBI NpaBa», HEOOXiAHO MOCWUNATWUCA Ha KOHKPETHI HOpMU
3aKOHY, SIiKi BCTAHOBMIOKTb MOXIMBICTb a60 3a60POHY criaakyBaHHs [2, ¢. 789)].

MoXnmBICTb 3amny4eHHs 4O LmBinbHOro 060poTy 0COBUCTIX HEMaNHOBKX NpaB NiACKITIOE
i Ton pakT, Wwo cT1. 269 LK YkpaiHu 3mogensoBaHa Tak, Lo ii pO3yMiHHS MOXe CrpuimaTics
TaK, Lo 0cobucTi HemaitHOBI NpaBa ¢hisuyHOi 0coBK MaloTb po3rnagaTMcs Sk 06'ekTW LmBiMb-
HWX NpaB (NMPaBOBigHOCKH). B nigTBEpMXeHHs LibOMy CRif 3BepHYTM yBary Ha . 1 wiei cTaTTi, B
KM pernameHToBaHo, Lo 0COBUCTi HEMaWHOBI NMpaBa HanexaTb KOXHIA diauyHi ocobi Big
HapomKeHHs abo 3a 3akoHOM. 30kpeMma, 3BepTae Ha cebe yBary CroBO «HanexuTby Ta dopma

(nepenaBatucsl). [lo Takux Big4Yy)KyBaHUX NpaB B HayKoBi NiTepaTypi BiGHOCATb MPaBO Ha 3asiBKy,
npaBo Ha MpIOpUTET 3asiBKW, NPaBO HA OTPUMAHHS MATEHTY YK CBIZOLTBA, MPABO Ha CreLjanbHy
Ha3By 00'exTa iHTENEKTyarnbHOI BNACHOCTI, NpaBa Ha 3abe3neyeHHs HeLOTOPKAHHOCTI KOMM tOTepHOT
nporpamu, CTBOPEHOI Y 3B'13Ky 3 BMKOHAHHAM TPYOOBOrO LOroBopy abo AOroBOpY 3aMOBMEHHS
ToLWo. Mpo AOMYCTUMICTL AESKMX OCOBUCTIX HEMAHOBMX NPaB iHTENEKTYanbHOI BNacHOCTI nepeaa-
BaTuch/BigyyxyBaTuch Haronowye O. M. Ceprees, M. |. HikitiHa, B. A. Kabatos, O. M. MenbHuk,
1. C. Heupka, O. M. MiuaH, M. K. TansHTiY, |. E. Bepectosa, A. Mopiito, J1. B. Mantora, B. C. AmuT-
puwwmH, O. B. XKuniHkosa, C. B. Aceuko Ta iHLLi.

' Tak, neBHi gocnigHuky, okpema K. A. dneiwinup, C. O. Cninvetko, K. ®. €ropos, M. J1. Ho-
XpiHa Ta iHLLi BKa3yloTb HA 34aTHICTL [0 nepexogy Micnsi CMepTi AEsKUX 0COBUCTUX HEMANHOBUX
npas.

2 MOXmMBICTb BM3HAYEHHS [EsKX HEMatHOBMX MpaB 06'eKTaMu NEBHWX NPaBOBIHOCKH Mif-
TBEPAKYIOTb poboTH i iHWWX JocnigHukiB. Tak ByeHi (I. B. Cnacubo-®Pateesa, B. I'. XopHokyit Ta
iHLLi) Y chepi KOPNOpaTMBHOTO NpaBa BU3HAKTL TOW haKT, LU0 AEsKi KOPNIOpaTMBHI HEMalHOBI NpaBa
cnip posrnagatm sik 06'ekTamu UMBINbHUX NpaB, OCKINbKM Ha NpakTWLi Taki npaBa CTalTb npeame-
TOM [EsKIX MPaBOYKHIB. 3okpema, HUMKM € NpaBo yyacTi y ToBapucTai (cT. 100 LIK Ykpaihu), Hemair-
HOBI KOpNOpPaTWBHI NPaBa, Lo BUMMKMBAIOTb 3 aKLii, NPaBO Ha iHhopMaLlito Mpo LiSnbHICTL rocrogap-
CbKOTO TOBAPUCTBA TOLLIO.
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NEKCUKO-TPaMaTYHOrO BapiaHTa iHBapiaHTHOI CEMAHTWUYHOI CTPYKTYPU peydeHHs!, sika byayeTb-
s 32 (opMyIIoK0 — «06'EKT — HanEeXHICTb — cyb'ekT» [3, ¢. 237]. 3a3HauMmOo, LU0 KaTeropisa «Ha-
TNIEXHICTbY TICHO NOB'A3aHa i3 KaTeropieto «BMACHICTbY, OCKINbKW KaTeropist «BracHICTbY YTBOpU-
nlacb Ha OCHOBI MPUPOAHONO MOHATTS «MpUHANEXHICTbY [4, €. 66-67] Ta BKasye Ha pesynbTat
npoLecy NpUcBoeHHs [5, ¢. 123] Horocb KOMYCb, Yepe3 BIU3HAYEHHS TOTO, A KOro BOHO € «CBO-
iM», «MOIMY, «HALLMY, @ 45 KOrO BOHO € «HYXKUM», «HE MOIM», «HE HaLMMy. Baxneo 3sepHy-
™ yBary, Lo LIK YkpaiHu kaTeropito «HanexuTb» 3aCTOCOBYE B NepeBaxHil GinbLocTi o 06'e-
TiB LMBINbHMX NpaB, a came A0 Peyeil, MaiHa, BNacHOCTI, rPOLLe, akLii Ta iHWMX 06’eKTiB
LVMBINBHUX NpaB, y TOMY YnCAi | A0 MarHoBKX npas!. CTOCOBHO KaTeropii «npasay, sk i «o6o-
B'a3ky» B LIK Ykpaitm Haibinbl ¢paseonoriyHo O HWX 3aCTOCOBYETLCA LECTIOBO «MaTuy (Ha-
npuknag, «... Mati npaea ...»). [NigTBepmkeHHam ubomy € LIK YkpaiHu, B skomy GinbLu Hix y 600
BUNaJKkax AiECrIOBO «MaTi» Yu «Mae» 3aCTOCOBYETHCS 3 MPWB'A3KOID [0 crosa «mpasan?. [pu
LIbOMY CEMaHTIKa TaKoro CroBa BKasye He Ha CTaH NPMCBOEHHOCTI NpaB NeBHii 0cobi, a Ha CTaH
ix obnagaHHs. Xoua y feskux BUNaakax A0 Takux NpaB 3akoHOAABELb 3aCTOCOBYE KaTeropito
«HaNeXuTb»® i TO 3MICT NEBHNX HOPM MOXHA TIYMaumMTK MO Pi3HOMY, a Came po3rnsgaTht Taki
npasa He nuLLe sk Cyb’ekTUBHI NpaBa, ane i B IKOCTi 06'eKTiB NEBHUX NPaBOBIAHOCKH.

FKWwo 3 nonepegHiMX apryMeHTaM He MOXHA MOTOAMTUCA, TO LiKaBiM € Te, WO Y 4. 4
cT. 269 LIK YkpaiHu BCTaHOBMEHO, L0 0COBUCTMM HEMaHOBUMI NpaBamu chisiHa ocoba Bo-
nogie foBiYHO. Hiby TM camum nigKpecnoym, Lo 0cobucTi HemanHoBi npasa HauebTo He Tinb-
kv € 06'€KTOM LMBINBHUX MpaB, ane i BACHICTIO, piuYio, OCKiNbKM BOMOAIHHS — (hakTUyHa Braga
Hag piuyio. lNpoTe, SIK MOXHa BOMOAITV TUM, Haf YiM 0coba He MOXe HaBiTb YCTaHOBUTW (haKThy-
Horo naHyBaHHs1. OcKirnbky NMpaBo — Mipa (Mexa) MOXIIMBOI NOBELHKW 3 MPUBOZY NEBHUX MaTepi-
anbHIX Ta HematepiansbHix 6nar. Mipoto He MoxHa BornoaiTv. BoHa Moxe nuiue Bu3HaBaTuCS 3a
NeBHOI0 0co6010, @ TaKOX BU3HAYATUCA 3aKoHOM abo OrOBOPOM CTaHOM ii 06riafaHHs.

Mpyn TakoMy KOHLENTyanbHOMY Nigxogi BUHMKaKOTL Ginblue 3anuTaHb, HiX Bignosigen. 3
HaBeJEHOro MOXHa 3pobuTM BUCHOBOK, LLO OCOBMCTI HEMaNHOBI NpaBa sk 00'eKTU LMBINbHIX
npaB € Ha4ebTo peyamm HemaTepianbHOrO CBITy (OCKiNbKM NPMPOAA NpaB € ifearbHo, HeMa-
TepianbHo), B Cynepey AOKTPUHW LyBinbHoro npasa Ta cT. 179 LK YkpaiHv e BcTaHoBneHo,
L0 peyamu € nuLle NpeameTH MatepiansHoro CBiTy. MpoTte um MoXyTb 0COBUCTI HEMANHOBI
npasa ¢pianuHoi ocobu B3arani ByTn o6’'ekTom, 30kpema pevamu, 60 3a Takux obCTaBuH cnig
TO4ji BU3HATH, LLO BOHWU MOXYTb NEPeAaBaTuCs, 3HAXOAUTUCh Y AWHAMIL, @ [0 HUX Moxe OyTu
3aCTOCOBaHMI NPABOBUI PEXWM, aHANON4YHOro0 40 PEXUMY PEYOBOrO NpaBa, Lo BUAAETLCS €
HEMOXITUBUM.

Buue HaBegdeHe nigcuntoe i Toit chakT, wo ct. 269 LIK Ykpaitn gonyckae MOXIMBICTb Ha-
[JaHHs 0COBMCTUX HEMAHOBMX MPaB iHLLIl 0cOo6I LLNSXOM iX AOMYCKY A0 0COBUCTOrO HEMalHO-
Boro 6rnara 6e3 /oro Big4yXeHHs 3 METO OTPUMAHHS KOPUCTI TPeTbo 0coboto Big bnara
ocobu-Hocisi. B ninTBEpmKEHHS TakvX CriB CMif 3BEPHYTU yBary Ha Ty oBCTaBuHy, Lo Y. 3 CT.
269 LK YkpaiHu He 3abopoHsie dianuHii 0cobi SiK HOCiO Takux npaB HapaTh TpeTiM ocobam
NpaBo Ha iX BUKOPUCTaHHS Y MeXax He3abOpOHEHMX 3aKOHOM. BeayMOBHO, L0 3a YMOB, L0

1 [uB. Ginblw AetanbHo LK Ykpaiku, a came: cT. 52, 4. 2 cT. 78, 4. 2 cT. 96, cT. 152, 4. 2
cT. 178, 4. 2 c1. 189, 4. 2 cT. 197, cT. 322, 325-327, cT. 346, cT1. 355, u. 4 c1. 722, cT. 747, cT. 806,
4.5¢T. 972, cT. 1218 ToLwo.

2 [Iye. GinbLu aeTanbHo LIK Ykpaiku, a came: u. 2 ¢T. 26, 4. 1 ¢1.91,4. 1 ¢1. 94, u. 1 ¢T. 270 ToLlo.

3 [u. Ginblu geTanbHo LIK Ykpaibw, a came: 4. 1 c1. 317, 4. 3 c1. 390, u. 6 cT. 694, u. 1
CT. 761, cT. 775, 4. 1 cT. 1063 TOLLIO.
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Taki Npaea B3arani 3aaTHi HagasaTucs TpeTim ocobam. 3 aHaniay 4. 3 c1. 269 LIK Ykpaitm v
MeXi BU3HaYeHi Ha yMOBaXx, WO Taki 0cobMCTi HeMalHOBI MpaBa NpW HagaHi TpeTiM ocobam
3anMLWaTUMYTLCS Y TICHOMY 3B'A13Ky i3 iaiyHOK 0coboto, 6e3 MOXNMBOCTI BIAMOBMTUCA Big
HUX camum Hociem abo ByTu nosbasneHumu Lx npas. To6To, BUXOAWT, LIO NOBEMIHKA iHLLO
0cobu, sika HanpaBneHa Ha 3a0BONEHHS 0r0 HEMaHOBIX HTEPECIB LLNSXOM J0NYCKY CaMUM
HOCiEM [0 110r0 0COBUCTIX HEMAHOBUX MPaB Moxe BYyTW 0ChOPMIEHO TaK, K Lie 34IACHI0ETLCS
npu HapaHHi 06’ekTa npaBa iHTENEKTyarnbHOi BNACHOCTI Ha AOr0 BUKOPWUCTaHHS, TO6TO Buaa-
Yeto BianoBigHOI NiLieH3ii, NogibHOT 40 HEBMKMKOYHOI NiLieH3iT.

OTxe, MOXHa 3p06UTM BUCHOBOK, L0 LIK YkpaiHu gonyckae MOXNMBICTb, LO NEBHi 0CO-
OucTi HemaiHoBI NpaBa i3uIHOI 0COOM MOXYTb 3amy4aTncs [0 LMBINbHOrO 060pOTy, a OTke
MaKTb LBiNbHy 060pOTO3AATHICTL. X0ua i 3 NEBHAMM MeXamin Ta 0bmMexeHHamu. [poTe He-
3p03YMino, Y1 MaoTb BOHW NOPSA 3 LMBINbHOK 060p0TO3aaTHICTIO HaTypanbHy 0bopoTo3aat-
HiCTb Ta 06’ekTo3gaTHICTL? MabyTb Hi, 60 sK Mipy MOXNIMBOI MOBEMHKK, SiKa HEPO3PUBHO
noB'si3aHa 3 isn4HOK 0CO00K MOXHA BIU3HATY GriaroM Ta LUe i HagaTth pexum ob’ekTa, konu
TaKi npaBa aBTOHOMHO He iCHytoTb 6€3 0coBMCTOro HemaitHoBoro bnara. Mpaea, sk i 060B'A3KK
nmwe ohopMIISKTL Ta 3aKPINMIOTL PUANYHWIA CTaH NPUHANEXHOCTI MiX 0coboto, sika Mae
MOHOMONit0 Ha 06’eKT, Ta iHWMMK ocobamm, Siki Ti He MatoTb Yepes3 BU3HAYEHHS Chepoto npasa
MeX BOrogiHHs Ta/abo obnagaHHam Takum o6’'ektom. Tox gonyck fo Gnara um 1oro nepegaqHs
MOXITMBE nuLe Logo brara, a He wozao npa.. [Npaa Le nvwwe Mipa MOXIMBOI Ta AO3BOMEHOI
noBegiHKY LLO BCTAHOBIIEHA Ta rapaHToBaHa 3akoHOM; Hajae 0cobi MOXIMBICTb KOpUCTYBATMCS
MeBHUM MaTepianbHUM Yy HemaTepianbHum Grarom s 3ag0BONbHATI CBOIX NoTpeb; odopm-
Mioe Ta 3aKpinmoe LpuanyHy Bnagy cyb'ekta Hag 0B'eKTOM, a TakoX BW3Hadae ccepy, Mexi,
chopmu Ta cnocobn noBeaiHKM ynpaBoMOUeHOI Ta 3060B's3aHoi 0cobu 3 NpuBoay Lboro bnara. B
LIbOMY CeHCi Cy6'eKTMBHI NpaBa BUCTYNaTb NEBHUM «MIPUIOM» HOPUANYHIAX MOBHOBaXEHD 3
MPUBOAY 3AIMCHEHHS TiET Y IHLLOI Aii MO BiGHOLIEHHIO A0 NEBHOMO 06’eKTy NpaBa.

MpoTe, sk Ou He BKNaganuch feski npasa Yy KoHLenLito 06’'ekTa UMBINbHIX npaBs ix Bu-
3HaHHs Moxe ByTW NOsiCHeHe 3aCTOCYBaHHS NEBHOI IOPUANYHOI TeXHiKW. CYTHICTb TaKoi TEXHIKK
nepeabayac, Lo KON MoBa ige npo nepexia abo BiauyKeHHS npaB sk 00'eKTiB LMBINbHUX
NpaBOBIAHOCKH, TO TyT MOXHA JOMYCTATM NULLE NEBHY YMOBHICTb. BoHa nonsrae y Tomy, o
X04a 3aKoHoAaBeLlb i MiATPUMaB Taky MPaBOBY KOHCTPYKLKO, @ OTXe BU3HAB 3a AesKMMM npa-
BaMu MOXTNMBICTb ByTN 06'eKTamMK LMBINBHUX NPaB, @ 3HA4UTb JOMYCTUB iX HibK yuacTb y UuBi-
nbHOMY 060pOTi, NPOTe HacnpaBai AvHamika BiAOyBaeTLCA He LWOMO NpaB, a CTOCOBHO Orar,
Lo € ob’ekTamm Lmx npaB. Xoua Lier nigxig Haaae MOXIMBICTL caMme Yepes NpaBa BUSHAYNTM B
SKilA Mipi 34iCHIOETBCS [OMYCK A0 BUKOPUCTaHHs brara, abo B sikili YacTUHi 3aiicHEHe Moro
BiQUYXXEHHS Yu nepexia.

MigTBEPIKEHHAM LibOMY MOXe 6YyTH i TOM (haKT, L0 MaHOBI NpaBa (CTOCOBHO SKMX CbO-
rogHi He NiOAeTbCs CyMHIBY) € He nuwwe ob’ekTo3natHUMK, ane i 06opoTosaatHmMm. MpoTe
SKLLIO Taki MpaBa MOXYTb B MeXax NpaBa BU3HaBaTUCS 00'eKTaMm LMBINbHIUX NPaB Ta 3aryya-
TMCA [0 LMBINBbHOrO 060pOTY, TO WO 3aBaXae i HEMAWHOBI MpaBa 3any4aTi 40 LMBIMbHOMO
0bopoty. Tum nave, LLO NpUpoaa MaltHOBMX, SIK i HEMaHOBMX MpaB € opHieto. MaliHoBi Ta
HemMalHOBI npasa MaloTb iAearnicTUyHy NpUpody Ta € KaTeropisMu BUKMIOYHO HOPUAWNYHOIO
nopsiaKy, ix icHyBaHHs 6e3 camoro couianbHoro brara, Lo Mae NOTEHLHY YK AINCHY LiHHICTb
Hemoxrnee. BoHu BiAHOCATLCS 4O NpeaMeTiB HemaTepianbHOro CBITY, OCKINbKW NpaBo € SBK-
LLieM CyTO inearnsHOoro (HpUON4HONO) CBITY, He Mae 03HaK NpeaMETiB (iaNHHOTO (HEtoPUaMIHOrO,
pearnbHOro) CBiTY. IX iCHyBaHHS M03a NpaBOM € HEMOXITMBIM; JWLLIE B MEXaX paLioHanbHoi pea-
nbHocTi. MpoTe 3anepeyyBaTt (PakT iCHyBaHHS 4esKMX NpaB sk 00'eKTIB NEBHMX MPABOBIHOCH —
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Lie BCE PIBHO LU0 3/amaTtyt iCHyYi NpaBoBi Migxoau OO PEerynioBaHHs NpUBATHUX BigHOCKH.
Liboro HanesHo pobuTi He MOXHA. B LibOMY CeHci HeMalHOBI NpaBa, K | MaHOBI NULLE MOXHA
BigHECTW 40 06'eKTiB LMBINbHMX NpaB, 3aCTOCYBaBLUM NPaBOBY (KL,

3a3HayeHi 06CTaBMHM 3 O4YEBUAHICTIO AEMOHCTPYHOTb HEBIAMOBIAHOCTI HE Nuwwe y cdepi
«HarnexHoroy, ane 1y cdepi 3HaHb NPO «HanexXHe» i «cyLer. BignosigHo, Bce Lie npuBoae Ao
HeobXigHOCTI NPOBEAEHHS PEBI3il B CUCTEMI LIMBINbHUX NpaB HA NPEAMET BU3HAYEHHS KOHLEN-
Ty TaKoi KaTeropii sk «0cobuCTi HeMalHOBI NpaBa», 0COBNMBO Ha NpeaMET TOTO YM € AINCHO
HaranbHa notpeba y 3anyyeHHi ix 40 LyBinbHOro 060poTy B AKOCTI 06'EKTIB LMBINBHUX MpaB, a
TaKkoX Y4 MOXYTb BOHM OyTM MpeameTamy MpaBOuMHIB, SKi HanpaBneHi Ha iX BiguyxeH-
Ha/nepeaaHHs. Lle cTocyeTbes i MUTaHHs TOro, L0 HE BCi Ha CbOTOAHI OCOBUCTI HEMAMHOBI
npaBa MaKTb TiCHWN 38'330K 3 0CODOK-HOCIEM. B LIbOMY CEHCi He OCUTb NpaBMIbHUM Ha3uBa-
TV npaBa 0COOMCTUMM, SKLIO BOHM HE MatoTb TaKOro TiCHOO 3B8'A3Ky 3 0C0D0I0, MaloTb 3aaT-
HICTb [0 iX BigyyeHHs, nepexomy. Lle npuHaiMHi BUpiwnno 6 nuTaHHs cynepevHocTen, Lo
MakTb MiCLe Y aKTax LMBINBbHOrO 3akOHOLABCTBA 3 MPUBOAY Bif'€EMHOCTI/HEBIL'EMHOCTI Bif
0C0obm-HOCIS AesKMX 0COBUCTUX HEMaItHOBMX NPaB.
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Irop €BreHoBuy fAKybiBCbKUNA,

doueHm kaghedpu YusinbHO20 npaga ma npoyecy

JTbsigcbK020 HaujoHanbHo20 yHigepcumemy imeHi IsaHa ®paHka,
kaHAuOam ropudOUYHUX HayK, oueHm

nPO IOPNAOUYHY NMPUPOOY MAWHOBUWX NPAB
IHTENEKTYAINbHOI BJIACHOCTI

OxopoHa npaB Ha pe3ynbTaTh iHTEeNeKTyanbHOI AisNbHOCTI NMOAUHM SK NPaBOBe SBULLE
BMHWKIO He TaK BXe 11 AaBHO, SKLLO MOPIBHIOBATY i3 TAKUMM iHCTUTYTaMK, SIK NPaBO BNaCHOCTI,
30608B's13arbHe NpaBo, cnaakoBe Npaso. MepLui 3akoHK y cepi aBTOPCLKOrO Npasa Ta npa. Ha
BUHaxoay Bynu npuitHsTi y eBponencbkux kpaiHax nuwe y XVII-XVII c1. Lle ogpa3y x nocra-
BMIO HA NOPSLOK AEHHWA NUTaHHS NPO OPUAWYHY NPUPOAY NPpaB Ha BianoBigHi TBOPYI pesyrib-
Tat. Bigtak, 6yno HanpawuboBaHO Liiny HU3KY TEOPIA, SKMMW pobUnMch Cnpobu posKpUTL CyT-
HICTb 3a3Ha4YeHuX NpaB Ta nokasaTy ix MicLe B CUCTEMI IHCTUTYTIB UMBINbHOMO npasa. MabyTs,
OCHOBHa npobnema TyT nonsrana y ToMy, L0 PUMCbKE NpyUBaTHE NPaBo, SIKE Y Tiil UM iHLLIA Mipi
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