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COPYRIGHT NORMS, COPYRIGHT INFRINGEMENTS AND REMEDIES
IN UKRAINE AND JORDAN: WHAT INTERESTING COMPLEXITIES TELL
OF TWO JURISDICTIONS?

Issue of copyright protection has been a great initiative gaining laudable ground in the world of
intellectual property law, as it seeks to protect and safeguard the ideas of the author for it not
to be violated and infringed upon by another without the author's consent or authorization. In
ensuring author's right, a plethora of international, regional, and even national legal
dispositions has been put in place for guaranteeing that works of author's should be protected
against infringement. In response to these commitments, the states of Ukraine and Jordan have
played a credible role by adhering and been signatories to these legal dispositions to endure
copyright protection. Even though with all these protection being put into place by the said
countries, there is still an aspect of infringement and violations, which has frustrated the
rational of the law as it is aimed at ensuring copyright protection. The objective of this article is
to study the implications that copyright infringement poses on the fundamental rights of an
author's work. It is clear that aspect of copyright infringement affects the rights possessed by
author in issues related to copyright protection in Ukraine and Jordan. While answering the
fundamental question as to the aspect of copyright infringement in both countries, a
comparative study was deemed necessary in order to study whether both countries experience
same difficulties as a result of copyright infringement. It was realized from the findings that
issues of infringement, even though with the credible laws and institutions put in place by both
countries, has been a common problem. Therefore, it has been noted that a research of this
magnitude was deemed necessary in ensuring that copyright of author's should be guaranteed
and protected.
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Introduction

The problem of intellectual property protec-
tion is coming to the fore in the world now, even
despite the significant efforts of the international
community on this issue. The main international
conventions that protect copyright works are the
Berne Convention and the TRIPs Agreement.
Countries acceding to the WTO must comply with
the TRIPs Agreement as well as the Berne Con-
ventiont. However, the TRIPs Agreement does not

1 Article 9.1 of TRIPs requires members to
comply with articles 1 through 21, with the excep-
tion of article 6bis, of the 1971 Paris Act of the Berne

© Malkawi B., Ablamskyi S. Y., 2020

recognize moral rights of copyrighted works?2.
Moreover, the TRIPs Agreement addresses as-
pects of copyright related to new technologies
such as computer programs.

In addition, the Universal Copyright Conven-
tion of 1952 (Geneva), the International Conven-
tion for the Protection of Performers, Producers

Convention and the Appendix thereto (that is, the
substantive provisions of that Convention). Jordan
joined the Berne Convention in 1999.

2 In fact, the TRIPS Agreement explicitly ex-
cludes article 6bis of the Berne Convention on moral
rights from its application. See TRIPS, art. 9.1.
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of Phonograms and Broadcasting Organizations of
1961 (Rome Convention), the Convention estab-
lishing the World Intellectual Property Organiza-
tion of 19671, the Convention for the Protection of
Producers of Phonograms Against Unauthorized
Duplication of Their Phonograms of 1971 (Gene-
va), the Agreement on Cooperation in the Field of
Protection of Copyright and Related Rights of
1993, etc. were an important international legal
basis for the protection of copyright and related
rights.

For the legal field of Ukraine, in particular
with regard to copyright protection, the im-
portance of these international documents is due
to the fact that in September 2014 Ukraine rati-
fied the Association Agreement between Ukraine,
of the one part, and the European Union, the Eu-
ropean Atomic Energy Community and their
Member States, of the other part2 Thus, one of
the objectives set out in Chapter 9 of this agree-
ment is to achieve an appropriate and effective
level of protection and defense of intellectual
property rights. Thus, since then, the Ukrainian
Government is committed to approximating na-
tional legislation to that of the European Union in
the field of intellectual property. In this regard,
Chapter 9 "Intellectual Property" of Section IV of
the Association Agreement, which contains the
main provisions of the relevant EU directives and
regulations on various aspects of intellectual
property protection, including copyright and re-
lated rights, is essential. Therefore, the relevant
European regulations have already been practi-
cally integrated into the legislative field of
Ukraine. It should be noted that one of the coun-
tries mentioned in the Preamble of the Associa-
tion Agreement is Jordan, in this regard the issue
of comparative analysis of the legislation of
Ukraine and Jordan in the field of copyright pro-
tection is quite relevant. Moreover, taking into
account the differences in the legislation of the
two countries, this study is quite interesting.

A. A Complex and Complementary Nature
of Copyright Subject Matter

Jordan'’s current copyright law can be found,
primarily, in the Copyright Law of 2001. Article 4
provides that copyright generally vests in the cre-

1 Convention establishing the World Intellectual
Property Organization (signed in Stockholm on July
14, 1967 and amended on October 2, 1979).

Z Association Agreement between Ukraine, of
the one part, and the European Union, the European
Atomic Energy Community and their Member States,
of the other part: International document of
27.06.2014. https://zakon.rada.gov.ua/laws/show/
984_011 [Accessed 16 August].
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ator or author of the work. However, articles 5
and 6 specify further conditions under which for
example an employer may be regarded as the
copyright owner.

The Law of Ukraine “Copyright and Related
Rights was adopted on December 23, 1993, but the
Law of July 11, 2001 amended it accordingly. To-
day, this law protects the and proprietary rights of
authors and their successors related to the creation
and use of works of science, literature and art - cop-
yright, and the rights of performers, producers of
phonograms and videograms and broadcasting
organizations - related rights.

The domain or subject matter of copyright
protection is literary, scientificc and artistic
works3. These conventional works include writ-
ten materials, music, works of fine arts such as
paintings and photography, and technology based
works such as computer programs. Thus, Jordan'’s
Copyright Law of 2001 includes software within
the ambit of copyright protection. As a result, for-
eign software developers would rely on explicit
provisions for protection before licensing their
best technologies. Article 3.d of the Copyright Law
also mandates protection for encyclopedias, an
area not previously covered, which by reason of
selection or arrangement of contents constitute
intellectual creations as such. The list in Copyright
Law of 2001 is not intended to be inclusive. It is
only meant to illustrate the nature of literary, sci-
entific, and artistic works.

As for the objects of copyright under the cur-
rent Law of Ukraine “Copyright and Related
Rights”, their list is given in article 8 of this Law.
In this context, it should be born in mind that the
protection provided applies only to the form of
expression of the work and does not apply to any
ideas, theories, principles, methods, procedures,
processes, systems, methods, concepts, discover-
ies, even if they are expressed, described, ex-
plained, illustrated in the work. Instead, this law
does not resolve the problematic issues regarding
copyright and related rights protection concern-
ing the use of modern technology, such as distri-
bution of copies of works, phonograms, video-
grams in electronic form, Internet piracy, etc.

Copyright protects the expression of
thoughts but not the ideas themselves*. For ex-
ample, if somebody writes a book about Jordan’s
accession to the WTO, his/her expressions are
protected, but not the idea or the topic of Jordan’s
accession to the WTO since anybody could write

3 Provisional Copyright Law No. 52 of 2001,
art. 3.a, Official Gazette No. 4508 (Oct. 1, 2001). This is
in compliance with article 2 of the Berne Convention.

4+ TRIPS, art. 9.2.
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about Jordan’s accession to the WTO. Under Jor-
dan’s Copyright Law, innovative expressions are
protected?. Copyright Law of 2001 provides thata
work is made when it is reduced to writing or
other material form. There are no other formali-
ties for copyright to be acquired or as pre-
condition of filing a lawsuit. For example, there
are no requirements for registration of the work,
recordation, or copyright notice. However, the
inquiry that must be pursued by court decisions
and commentators in Jordan is whether Copy-
right Law should protect a work (for example a
statistical form) as whole, including original ex-
pressions, non-original expressions, and facts, or
it should protect the original expressive elements
of a work so as to identify them with as much cer-
tainty as possible. In other words, the question is
whether to adopt the “work as a whole” approach
or the “element by element” approach.

The Copyright Law of 2001 applies to pub-
lished or unpublished works of Jordanians and
foreigners. It requires Jordan to extend its copy-
right law protection to nationals of other coun-
tries2. Thus, Copyright Law of 2001 recognizes
the personal status of the author as a Jordanian
citizen or national (including resident) of other
country as a connecting factor to secure protec-
tion in Jordan.

In accordance with the legislation of Ukraine,
all works specified in part 1 of article 8 of the Law
of Ukraine "Copyright and Related Rights", both

1 Provisional Copyright Law No. 52 of 2001, su-
pra note 5, art. 3.a &b. Article 38 of the Copyright
Law addresses filing of best edition of a published
work with the Filing Center in the National Library
Department. However, it seems that the Law estab-
lished a policy of flexibility by stating in article 45
that non-filing cannot be considered a violation of
the Law. As such, filing is considered a procedural
step and not condition to secure copyright protec-
tion. Depositing a published work in the Filing Cen-
ter would help the flow of materials to the Depart-
ment, evidentiary use in the judicial system, and
serve the public interest in an open and comprehen-
sive registry.

Z However, under article 53.b of the Copyright
Law of 2001, copyright protection would apply
based on reciprocity, not national treatment, for
non-members of an international copyright agree-
ment (the Berne Convention). In any case, Jordan
will have to apply its copyright law to works of all
TRIPs members even if they are not parties to the
Berne Convention by virtue of the principles of na-
tional treatment and MFN incorporated in TRIPs. On
this basis, one can argue that Jordan is obliged to
protect works of TRIPs parties who may or may not
be Berne parties.
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published and unpublished, both completed and
incomplete, regardless of their purpose, genre,
volume, goals (education, information, advertis-
ing, propaganda, entertainment, etc.) should be
protected. In addition, according to the legislation
of Ukraine, foreigners and stateless persons, in
accordance with international agreements or on
the basis of the principle of reciprocity, have the
same rights as persons of Ukraine provided by
this Law.

There are certain works that are excluded
from protection under the Copyright Law of 2001.
For example, legislations, regulations, judicial de-
cisions, and other official texts of a legislative,
administrative or legal nature are not protected.
However, these official texts are protected to the
extent they involve innovation in their arrange-
ment. For example, if a person compiles Jordan’s
trade laws, bilateral trade agreements, and WTO
Agreements in a supplementary book by provid-
ing indices, certain selections for publication, and
brief commentaries at the end of each article, then
his/her compilation could be copyrighted. Also,
there is no copyright in news information per se.
In Jordan, there is no specific exclusion of protec-
tion for political or legal speeches if they are, of
course, literary works reduced to writing or other
material form.

According to Article 10 of the Law of Ukraine
“Copyright and Related Rights” the following
items shall not be objects of copyright: a) daily
news or current events information that are regu-
lar press information; b) works of folk art (folk-
lore); c) official documents of a political, legisla-
tive, or administrative nature (laws, decrees,
resolutions, court awards, State standards, etc.)
issued by government authorities within their
powers, and official translations thereof; d) State
symbols of Ukraine, government awards; symbols
and signs of government authorities, the Armed
Forces of Ukraine and other military formations;
symbols of territorial communities; symbols and
signs of enterprises, institutions and organizations;
e) bank notes; f) transportation schedules, TV and
radio broadcast schedules and telephone directo-
ries and other similar databases that do not meet
the originality criteria and to which the sui-generis
right (a peculiar, special right) is applicable.

The drafts of the official symbols and signs
specified in clauses d) and e) of this Article, before
they are officially approved, shall be considered
as works and protected pursuant to this Law.

Folklore, which is usually conveyed through
the intervention of performers whereby those
folkloric expressions are communicated to the
public, is not protected under Jordan’s Copyright
Law of 2001. On the contrary, it falls within public
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domain!. In other words, it is the intellectual
property of nobody. Examples of folklore include
such artistic expressions as a tribal dance. How-
ever, the minister of culture will exercise his au-
thority as the owner of folklore by providing pro-
tection against distortion or misrepresentation?.
In other words, the minister of culture will exer-
cise his authority over these works as moral
rights. Thus, protection of the vast, ancient and
invaluable cultural expression is afforded, when
there is distortion or misrepresentation, by all
means without limitation in time. The provision
of Jordan’s Copyright Law does not speak of the
minister of culture exercising economic rights
over these works, though one might argue that he
can. This means that any person intends to exploit
works of folklore might want to ask the permis-
sion from the minister of culture.

It should be noted that during all the years of
independence, Ukraine did not have a legal mech-
anism that would provide authors, composers,
performers and other creators with a decent re-
ward for their creative intellectual activity. Rele-
vant guarantees provided by the Constitution in
1996, are still, unfortunately, only declarations.
The constitution in Jordan does not mention any-
thing about intellectual property though it pro-
tects property in general. In other words, there
are no specific provisions in the Jordanian consti-
tution that would address copyright or other
forms of intellectual property.

B. The Place of Exclusive Rights in both Ju-
risdictions

There are two types of rights under the copy-
right law. These are economic rights, which allow
the author of a work to derive financial reward
(through licensing) from the use of his work by
others, and moral rights, which allow the author to
take certain actions to preserve the personal link-
age between him and the work (arts. 8, 9 Copy-
right Law of 2001). Leaving aside moral rights, the
Copyright Law of 2001 sets out a number of exclu-
sive rights, which are to be granted to authors.

According to the legislation of Ukraine, copy-
right consists of non-proprietary (personal) and
proprietary rights of the author. Non-proprietary
rights are inalienable, i.e. any work has an author
who will always be the author - from the moment
of creation of this work and for the entire period

1 Jordan’s Copyright Law of 2001 provides a
“catch-all” phrase. It states that all works that fall
into public domain are not copyright protected.

2 Because works of folklore do not have a single
identifiable author capable of exploiting these
works, the Copyright Law of 2001 gives ownership
of such works to the minister of culture.
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of its existence. Proprietary rights can be trans-
ferred to others as a gift, by agreement or for a
fee. The person who has proprietary rights to the
work is its right holder. He has the right to use the
work at his own discretion (sell copies, translate,
publish, screen, etc.).

Copyright (proprietary) or related rights may
arise when: 1) the person has independently cre-
ated a work of intellectual property; 2) the person
inherited the copyright to the work, or received
the copyright by inheritance; 3) copyright or re-
lated rights are transferred in accordance with
the terms of the copyright agreement. Any regis-
tration of rights to a specific intellectual property
product is not mandatory, the creation of copy-
right does not require registration of the work or
any other special processing, as well as the im-
plementation of any other formalities.

The right of the author of a copyrighted work
to exclude others from making copies of his work
is the basic right under copyright. Without going
into the details, economic rights, which involve
commercial exploitation of protected works, in-
clude the right of publishing when a publisher is
authorized to make copies of a protected work.
Other economic rights include the right of broad-
casting, the right to authorize distribution, the
right of reproduction, the right of commercial
rental, and the right of public recitation3.

Copyright Law of 2001 also protects acts of
translation and adaptation. Translation means the
expression of a work in a language other than that
of the original version. Adaptation means the
modification or conversion of a work to create
another work such as converting a novel into a
motion picture. Since translation and adaptation
are works protected by the Copyright Law of
2001 for any reproduction or publication of a
translated or adapted copy, an authorization must
be obtained from both the owner of the copyright
in the original pre-existing work and the adapta-
tor or translator.

Similar provisions are enshrined in article 20
of the Law of Ukraine "Copyright and Related
Rights". In particular, translators and authors of
other derivative works shall hold a copyright with

3 The right of rental is not available under the
Berne Convention. However, it is made available
under article 11 of TRIPs. The right of rental is im-
portant because technological advances such as digi-
tal audio tape made it very easy to copy computer-
based programs, films, or sound recordings by cus-
tomers of rental stores. Therefore, the right to con-
trol commercial rental practices is necessary in or-
der to safeguard the copyright owner’s sales market
and royalties.
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respect to their translation, adaptation, arrange-
ment or other re-making. The translator and (or)
the authors of other derivative works shall hold
the copyright with respect to their work provided
that they observe the rights of the author whose
work has been translated, adapted, arranged or
otherwise remade. The copyright of translators
and (or) authors of other derivative works shall
not hinder other persons' translation and remak-
ing of the same works.

Article 23 of the Copyright Law of 2001 is
concerned with neighboring or related rights?.
For example, a singer that performs a composer’s
work to the public is considered a holder of a
neighboring right. Copyright Law of 2001 confers
rights on performers, broadcasting organizations,
and producers of phonogramsZ2. The right of per-
formers is recognized because their creativity
gives spirit to the body of poems for example. The
same recognition also applies to broadcasting
organizations because of their contribution of
making works available to the public. Also, pro-
ducers of sound recordings are recognized be-
cause their creativity in contributing to the work.
In principle, the rights of holders of these related
rights are similar to the rights of holders of other
copyrighted works.

According to article 13 of the Law of Ukraine
"Copyright and Related Rights" co-authors are
persons whose joint creative effort resulted in a
work. Copyright with respect to a work created in
co-authorship shall be vested with all co-authors
irrespective of whether the work is a single in-
separable item or is composed of parts each hav-
ing independent significance. If a work created in
co-authorship is a single inseparable item, neither
co-author shall, without sufficient grounds, deny
permission to the other authors to publish or oth-
erwise use or alter the work.

Section III of the Law of Ukraine "Copyright
and Related Rights" is devoted to the protection
of related rights. Objects of related rights, irre-
spective of destination, contents, evaluation, or
method and form of expression, shall be: a) per-
formances of literary, dramatic, musical, musical
drama, choreographic, folklore and other works;
b) phonograms, videograms; c) broadcast organi-
zation broadcasts (programs). Related rights
holders shall be: a) performers of works, their
heirs and persons to whom related proprietary
rights to performances have been assigned on

1 Neighboring rights named as such because
they build upon and relate to already protected cop-
yrighted works.

2 Provisional Copyright Law No. 52 of 2001, su-
pranote 5,art.23.a,b &c.
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legal grounds; b) manufacturers of phonograms,
their heirs (successors) and persons to whom
related proprietary rights to phonograms have
been assigned on legal grounds; ¢) manufacturers
of videograms, their heirs (successors) and per-
sons to whom related proprietary rights to video-
grams have been assigned on legal grounds;
d) broadcast organizations and their successors.

Performers are provided the rights to pre-
vent fixation of unfixed performance, broadcast-
ing and communication to the public of their live
performances without their consent, and the right
to prevent reproduction of fixations of their per-
formances3. Essentially, this means that perform-
ers could prevent the making of a sound record-
ing or bootleg recording of the live performance.
In addition, Copyright Law protects producers of
phonograms and broadcasting organizations. A
note worth stating here is that Jordan’s Copyright
Law extends commercial rental rights to include
works reproduced in sound recording.

C. Moral Rights

Article 8 of Copyright Law of 2001 recognizes
moral rights*. The basis for these rights is the
personal linkage between the work and its au-
thor. As such, an author has the right to claim/
disclaim a work as his own (authorship or pater-
nity) and to safeguard the work from distortion,
mutilation, and other amendments which would
be prejudicial to his reputation or honor (integri-
ty). Based on this, the author in Jordan can pre-
vent others from passing off his work as theirs.
Additionally, the author may be able to block us-
age of a work, such as in parody, which he feels
will prejudice his honor.

According to the legislation of Ukraine, moral
rights are enshrined in the form of personal non-
proprietary rights. Thus, in accordance with arti-
cle 14 of the Law of Ukraine "On Copyright and
Related Rights" the author has the following per-
sonal non-property rights: 1) to require recogni-
tion of his authorship by properly indicating the

3 Art. 23.a. Copyright Law of 2001 does not de-
fine the term “fixation” and whether it covers audio-
visual fixation or aural fixation.

4 The often-used translation for the word “cop-
yright” into Arabic in Jordan is the author’s right.
This use of the term “author’s right” could be at-
tributed to putting more emphasis on moral rights
(personality link), as supposed to economic rights
such as reproduction, of the author. Hence, it is au-
thor’s right. Alternatively, the term “author’s right”
could have the same meaning as the term “copy-
right”. Article 6bis of Berne Convention requires
members to recognize the author’s moral right of
integrity and the right to claim authorship.
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author's name on a work and its specimens and
during any public use of the work, if practicable;
2) to prohibit the mentioning of his name during a
public use of a work, if the author wishes to re-
main anonymous; 3) to choose a pseudonym, to
indicate and require indication of a pseudonym
instead of the author's real name on a work and
its specimens and during any public use thereof;
4) to require preservation of the integrity of a
work, and to counteract any twisting, distortion
or other alteration of a work, or any other en-
croachment thereon that may prejudice the au-
thor's honor and reputation.

Moral rights of authorship and integrity are
distinct from the bundle of economic or exploita-
tion rights that are usually associated with copy-
right. Economic rights of the type mentioned ear-
lier can be transferred or assigned to others in
return of royalties. However, the second type of
rights, moral rights, cannot be transferred. They
always remain with the original author of the
copyrighted work. In other words, they are inal-
ienable and perpetual.

D. Exceptions

There are certain exceptions or limitations to
the general rule of prior authorization of the
owner of a work. Some of these exceptions fall
under three-step test of article 13 of the TRIPs
Agreement. Other limitations fall under article 9.1
of the TRIPs Agreement that includes the appen-
dix of the Berne Convention of 1971. The former
limitations could be labeled as fair uses while the
latter are non-voluntary licenses. Both of these
exceptions are covered under the current version
of Jordan’s Copyright Law of 2001%. The differ-
ence between fair use and non-voluntary license
is that under free use exploitation of a copyright-
ed work is carried out without authorization and
an undertaking to remunerate the owner of copy-
righted work for the use. On other hand, exploita-
tion under the non-voluntary license is carried
out without authorization but with the obligation
to compensate the owner of rights.

For example, under the fair dealing defense
of Copyright Law of 2001, individuals are allowed
to make single copy of works for private personal
purposes provided that such reproduction does
not conflict with a normal exploitation of the
work and does not unreasonably prejudice the
legitimate interests of the author?2. For example, a

1 Article 11 of Copyright Law of 2001governs
non-voluntary licensing and article 17 governs fair
use.

2 Art. 17.b. This is in compliance with article 13
of the TRIPs Agreement. In Jordan, fair use defenses
are limited to “published” works. It seems that there
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person may make a single copy of a high-priced
book for his private study. Although this example
seems self-explanatory it is not the case. It would
be left to Jordanian courts to determine to what
extent copying a book or recording a broadcast for
private use would no longer justified as fair use.

The Law of Ukraine "Copyright and Related
Rights" provides for such a concept as repro-
graphic reproduction, i.e. facsimile reproduction
in any size (including enlarged or reduced) of the
original written or other graphic work or its copy
by photocopying or in other similar ways, except
for recording in electronic (including digital), op-
tical or other form, which is read by a computer.
At the same time, the Law provides for certain
restrictions on free copying and computer pro-
grams. For example, a person who lawfully pos-
sesses a specimen of computer software, without
the consent of the author or other person holding
the copyright with respect to the software, has
the right to manufacture one copy of computer
software, provided that the copy is made only for
archival purposes or to replace a lawfully ac-
quired specimen in case the original computer
software is lost, destroyed or becomes unusable3.

Other examples supporting the fair dealing
defenses include reproduction of articles pub-
lished in newspapers or periodicals on current
economic, political or religious topics, reproduc-
tion for research, illustration for teaching purpos-
es, short extracts for criticism, or review within
the limits justified and with proper citation, and
library use% Thus, Jordan’s Copyright Law of
2001 allows for reproduction in these special cas-
es always provided that the reproduction does
not conflict with normal exploitation, does not
unreasonably prejudice the interests of the au-
thor, and with proper citation. There may be cer-
tain factors that courts in Jordan may take into
account when judging whether the case in ques-
tion involves a fair use defense. These factors may
include the purpose of the use, the nature of the
work used, the amount of quotation or use of the
copyrighted work, and the amount of financial
gain, if any.

According to the legislation of Ukraine, cita-
tion is also possible, and the relevant source must
be indicated (the author (s), title of the work,

is a distinction between published and unpublished
works for fair use purposes. As such, a biographer or
historian may not cite excerpts from an unpublished
biography.

3 Art. 24 of the Law of Ukraine "Copyright and
Related Rights" of 1993.

4 Arts. 17.d, 18?7 20 Jordan’s Copyright Law of
2001.
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place of publication, year, pages are indicated).
However, it should be borne in mind that a quote
is a relatively short excerpt from a literary, scien-
tific or any other published work that is used,
with mandatory reference to its author and
sources of citation, by another person in his work
in order to make clearer his statements or to refer
to the views of another author in the authentic
formulation. It should be noted that Articles 21-
25 of the Law of Ukraine "On Copyright and Re-
lated Rights" provide: a) free use of the work with
the author's name; b) free reproduction by librar-
ies and archives of copies of the work in a repro-
graphic manner; c) free reproduction of copies of
the work for study; d) free copying, modification
and decompilation of computer programs; e) free
reproduction of works for personal purposes.

For example, the use of quotations (brief ex-
cerpts) form published works to the extent justi-
fied by the intended purpose, including quota-
tions from newspaper and magazine articles in
the form of press reviews, if this is required by
the critical, polemic, scientific or informational
nature of the work incorporating the quotations;
to freely use quotations in the form of brief ex-
cerpts from performances and works incorpo-
rated in a phonogram (videogram) or a broadcast
program shall be permitted without the consent
of the author (or other copyright holder), but with
mandatory indication of the author's name and of
the source of borrowing

Fair use defense includes presenting or play-
ing a work in a private family gathering. Copyright
Law of 2001 does not define what a public or pri-
vate performance is. One may define public per-
formance as a performance of a work in a place
where the public is present and is outside the circle
of related family. In other words, if people within
the normal circle of a family are present, it is not
considered a public performance. However, it is
still difficult to determine exactly the number of
family members present to qualify as private per-
formance or how many members outside the fami-
ly must be present vis-a-vis members of the family
to qualify as public performance. Courts in Jordan
might step in and resolve this issue.

This issue is regulated in more detail in the
Law of Ukraine "Copyright and Related Rights",
where public performance means presentation of
works, performances, phonograms, broadcast
organization transmissions by declamation, play-
ing, singing, dancing and other method both di-
rectly (live performance) and via any devices or
processes (except for air or cable transmission) in
places that are or can be attended by persons not
belonging to members of a family or close ac-
quaintances of this family, regardless of whether
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they are present in one place at the same time or
in various places at various times.

As mentioned earlier, the other limitation on
the exclusive rights of the owner of a work is the
non-voluntary (compulsory) license which allows
use of works under certain circumstances and
conditions without the authorization of the own-
erl. Article 11 of Copyright Law 2001 sets out a
scheme whereby citizens of Jordan can apply un-
der certain conditions to the minister of culture
or his assignee for permission to translate foreign
works for the purposes of teaching, scholarship
and research. Non-voluntary licenses are given in
circumstances where translated foreign work was
out of stock or if three years have passed since the
first publication of the work and no Arabic trans-
lation is available. Clearly, the ground for this li-
cense is the non-availability of the work. The pur-
pose of this provision could be to ensure transfer
and dissemination of knowledge. Another circum-
stance for granting non-voluntary license is to re-
produce and publish a literary, scientific or artistic
work where copies of the relevant work have not
within the relevant time frame been distributed in
Jordan to the general public by the owner of the
reproduction right or with his authorization at a
price reasonably related to that normally charged
in Jordan for comparable works.

However, for any work translated or repro-
duced via a non-voluntary license by virtue of
Copyright Law 2001, fair compensation must be
paid in respect of the use. The purpose of non-
voluntary licensing in the Copyright Law of 2001
is the dissemination of copyrighted works to the
public where the national legislature might fear
that the non-availability of these works could
hinder the development of knowledge. It should
be noted, however, that the justification for non-
voluntary licenses should not be abused.

E. Copyright Term

The copyright period required by Copyright
Law of 2001 is life of the author and 50 years

1 The Copyright Law of 2001 in article 11 author-
izes non-voluntary licenses. Therefore, they are de-
termined specifically in the law and do not result
from the discretion of any person including the copy-
right owner. Article 11 is in line with the Appendix of
Berne Convention of 1971 that allows these excep-
tions for developing countries. Article I of the Appen-
dix limits the application of the Appendix to countries
which are regarded as developing in conformity with
the established practice of the General Assembly of
the U.N. Any developing country member of Berne
Convention which wishes to introduce the special
compulsory licenses is required to deposit a declara-
tion notification with the Director General of WIPO.
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after his death!. However, Jordan may extend this
term?. For example, the post mortem copyright
period can be increased to 70 years. Protection
term for cinematographic and television works,
any work whose author or right holder is a legal
entity, any work published for the first time after
the death of its author, and anonymous and pseu-
donymous works is 50 years from date of publica-
tion. Photographic and applied art works are pro-
tected for 25 years. Thus, Jordan’s Copyright Law
does not assimilate applied art and photographic
works for example to other literary works but
rather provides protection for shorter periods.

The period of protection of performers and
producers of phonograms is until the end of
50 years from the end of the year in which the
fixation was made or the performance took
place3. Term of protection of broadcasting organ-
izations is 20 years from the end of the year in
which the broadcasting took place.

According to article 28 of the Law of Ukraine
"Copyright and Related Rights", copyright to a
work shall arise as a result of the fact of its being
created and shall start being effective on the day
of creation of the work. Copyright shall remain in
effect throughout the author's lifetime and for 70
years after his death, except in the cases provided
for by law. For example, with respect to works
promulgated anonymously or under a pseudo-
nym, the period of validity of copyright shall ter-
minate 70 years after the promulgation of the
work. If a pseudonym accepted by an author leaves
no doubts as to the author's identity, or if the au-
thor of a work, promulgated anonymously or un-
der a pseudonym, is disclosed not later than 70
years after the promulgation of the work, the term
stipulated in part two of this Article shall apply.

In addition, if an entire work is published
(promulgated) not in its entirety, but in consecu-
tive volumes, parts, issues, series, etc., the period
of validity of its copyright shall be stipulated sep-
arately with respect to each published (promul-
gated) portion of the work. The copyright to

1 Art. 30. Term of protection under Jordan’s
Copyright Law is in line with article 7.1 of the Berne
Convention which provides protection for lifetime
plus 50 years after death. It is also in compliance
with article 12 of the TRIPs Agreement.

2 The period in article 7.1 of the Berne Conven-
tion is minimum period and article 7.6 of the con-
vention allows countries of the union to grant longer
terms.

3 Art. 23.d. The TRIPs standard is higher since the
period of protection under Rome Convention for the
Protection of Performers, Producers of Phonograms
and Broadcasting Organizations is only 20 years.

29

works of posthumously rehabilitated authors
shall remain in effect for 70 years after their re-
habilitation. Copyright to a work that was first
published within 30 years after the author's death
shall remain in effect for 70 years after the date of
the lawful publication thereof.

Any person, who promulgates a non-
promulgated work for the first time after expira-
tion of the term of protection of copyright with
respect to the work, shall enjoy protection equal
to the protection of the author's proprietary
rights. The term of protection of these rights shall
be 25 years after the time when the work was
first promulgated.

As we can see, the laws of Ukraine and Jordan
on copyright have some similarities in terms of
the impact of this right. However, Jordan’s and
Ukraine’s Copyright Law granted the minimum
period of protection as stipulated under the TRIPs
Agreement and did not grant a longer term.

F.Remedies

The Copyright Law of 2001 expressly deals
with the question of available remedies for copy-
right infringement. Enforcement provisions are to
be found in articles 46-52 of the law. These
measures could be divided into provisional
measures, civil remedies, criminal penalties, and
measures taken at the border.

Provisional measures include search and sei-
zure of infringing copies and evidence of in-
fringement on a protective basis in an interlocu-
tory proceeding. These measures have the
purpose of preventing infringements from occur-
ring and preserving relevant evidence. In this
way, the alleged infringer is prevented from relo-
cating the suspected infringing materials so as to
avoid detection. Any provisional measure must be
accompanied by adequate collateral so as to pre-
vent misuse of these measures.

Civil remedies compensate the owner of rights
for economic injury suffered because of infringe-
ment. Criminal sanctions are intended to punish
those who commit acts of infringement, theft, or
piracy of copyright and related rights and, as in the
case of civil remedies, to deter further infringe-
ment. The Copyright Law of 2001 does require for
purposes of imposing criminal penalties the condi-
tion of intention. The purpose of punishment is
served by imposing substantial fines and/or sen-
tencing that correspond to the seriousness of the
crime particularly in cases of repeat offenses+.

4 Under the current version of the Copyright Law
of 2001, criminal penalties are imprisonment for a pe-
riod between 3 months-3 years and a fine of JD1000-
3000 or one of these two sentences. In case of repeti-
tion penalties would be applied to the maximum.
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The final category of remedies is measures to
be taken at the borders. Border measures are dif-
ferent from the enforcement measures described
above in that they involve actions by customs au-
thorities at the borders rather than by the judicial
authorities. Border measures are absent from the
Copyright Law of 2001. However, such measures
are covered under the Customs Law. The right
holder may petition the court, after depositing a
cash or bank guarantee and submitting sufficient
evidence, to suspend the release of suspected in-
fringing products. In case of suspected infringe-
ment on intellectual property rights related to
copyright and trademark, the clearance of im-
ported goods can be suspend if there is a prima
facie case of infringement.

Finally, it is worth mentioning that Jordan’s
Copyright Law of 2001 grants the staff, which is
limited in number and finance, of the Copyright
Protection Office within the National Library De-
partment the status of judicial police!. As such,
they have the right search and seizure. In other
words, staff could search premises without the
need for warranty or being accompanied by po-
lice officers. The police powers of the staff have
increased. Any staff may search, stop, and board a
vehicle suspected of having in its possession
goods which violate Copyright Law.

Section V of the Law of Ukraine "Copyright
and Related Rights" is devoted to the protection
of these rights. In general, the protection of per-
sonal non-proprietary and proprietary rights of
copyright and (or) related rights holders shall be
effected in compliance with the procedure pre-
scribed by administrative, civil and criminal legis-
lation. The Law on the Termination of Copyright
and/or Related Rights with the Use of the Inter-
net, as well as the obligations of hosting service
providers to ensure the protection of copyright
and (or) related rights with the use of the Inter-
net, should be considered quite progressive. At
the same time, the problem of copyright and re-
lated rights protection on the Internet is of in-
creasing interest nowadays, as no unambiguous
and unified position for all states has been devel-
oped so far. The solution to the problems of pro-

tection of intellectual property on the Internet
should be, first, specialized legislation in the state.
Then authors would not be afraid of such negative
phenomena as plagiarism, piracy, and electronic
libraries could work properly without compro-
mising anyone's rights. In this case, users will be
able to find the information they need in a way
convenient for them and without violating the
law, and the authors will have no concern for
their copyright. Copyright infringement may be
related to the infringement of his or her personal
non-proprietary or proprietary copyright.

G. Retroactivity

Article 54 of the Copyright Law of 2001 is
concerned with retroactivity. It is to apply to all
works which at the moment the Law came into
force existed, but will not apply retroactively with
respect to infringements that occurred before
that date. In other words, the Law would apply to
works that have existed and not yet fallen into the
public domain through the expiry of the term of
protection. This article needs some clarification to
determine its scope.

Conclusions

Legal relations, which are subject to legal
regulation and protection in the field of copyright,
are regulated and subject to the protection of var-
ious branches of law. In particular, legal relations
in the field of copyright arise as a subject of pro-
tection in the field of civil, administrative, crimi-
nal law as derived from copyright, because they
arise from liability for those violations that are
formed, developed and terminated in connection
with copyright. This diversity of copyright protec-
tion is due to the fact that the threat of harm to
copyright must be neutralized by legal means and
methods (the main condition - they must be le-
gal).

Offenses against copyright relations signifi-
cantly violate the order of relations between the
subjects of copyright (individuals, society, state),
which leads to negative consequences in the form
of a threat of harm to the interests (or their oc-
currence) of both subjects.
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MAJIKABI B., ABJIAMCbKHH C. €. HOPMU ABTOPCbKHUX IIPAB, IIOPYIIIEHHA
ABTOPCBKUX IIPAB 1 3ACOBM 3AXUCTY B YKPAIHI TA I?lOPZ[AHIi: AKI IIKABI
TPYAHOILLI ICHYKOTbB Y ABOX OPUCAUKLIAX?

[IuTaHHA 3aXUCTy aBTOPCBKUX NpaB CTaJM YyZOBOIO iHillilaTMBOIO, fIKa 3aBOMOBYE CXBaJbHi
cBiTOBI no3unii y chpepi 3akoHOAaBCTBA MPO iHTeJEKTyaJIbHY BJIACHICTh, OCKIJIbKH CIIPSIMOBa-
Ha Ha 3aXHUCT iZiel aBTOPa, 1006 IX He MOopyILIKJIa Ta He y3ypIyBaJa iHia ocoba 6e3 oro 3rogu
YU 103BOJY. Bysio yxBasieHO 6314 Mi>KHapOHUX, peTrioHa/JIbHUX i HAaBiTh Hal[iOHAJBHUX Mpa-
BOBUX HODM, fIKi rapaHTYIOTb 3aXUCT aBTOPCbKUX NpaB BiJ, NOpylleHb. Y BiJMOBiJb Ha TaKi
TeHJleHLil YKpaiHa Ta ﬁopﬂal—liﬂ Hinucaay I JOTPUMYIOTBCA MIPABOBUX HOPM LI0/0 3aXUCTY
aBTOPCbKUX IpaB. He3Baxaroouu Ha Te, 1110 Ha3BaHi KpalHU 3allpOBa/PKYIOTh YBeCh CIIEKTp 3a-
CO6iB 3aXUCTYy, IEBHUH acleKT NOpYILIeHb BCe Lie 3a/JUIIAEThC, 110 MOPYIIYE palioHaJAbHICTh
3aKOHY, OCKiJIbKHM BiH CIpsIMOBaHUM Ha 3abe3MedyeHHs 3aXUCTy aBTOPChKUX MpaB. MeTow Ha-
LIOI CTATTI € BUBYEHHSA HACJIJKIB MOPYLIEHHA aBTOPCbKUX NMpPaB. 3p03yMiso, 110 acleKT Mo-
pylLIeHHSI aBTOPCbKUX NPaB 3adilla€ MpaBa, AKUMHU BOJIOZ€ aBTOP Y NUTAHHSAX, I0B’I3aHUX i3
3aXHCTOM aBTOPCHKHX NpaB B YkpaiHi Ta Hopawil. Bignosigawouu Ha pyHjaMeHTa bHe 3aMy-
TaHHS WIOJ0 acHeKTa MOpYILIeHHS aBTOPCHKUX IpaB B 000X KpaiHaX, NOpiBHsAJIbHE JOCJi-
JPKeHHs1 6yJ10 BU3HAHO HEeOOXiJHUM /I BUBYEHHS TOTO, YU MAlOTh 0OM/IBi KpalHM OJHAKOBI
TPY/AHOILi BHAC/Ii0K MOPYIIEHHS aBTOPCbKUX MpaB. 3p06JIeHO BUCHOBOK, 1[0 po6JjeMa Io-
pylLIeHHS1 aBTOPCbKUX NPaB € 3arajbHOI0 NMPO06JEeMOI0, Xoua 06M/ABI KpaiHW MalThb HaJjiliHe
3aKOHO/JaBCTBO, TOMY 3a3Hau€eHOo, 1110 JOCTiIKeHHsI TaKOro MacliTaby € HeoOXiJHUM 1Sl 3a-
6e3nevyeHHs ¥ rapaHTYBaHHS 3aXUCTY aBTOPCbKUX MPaB.

Kouoei caroea: asmopcbke npago, asmop, npagosi HopMu, NOpyUeHHsl A8MopCcbKUX Npas.

MAJIKABM B., ABJIAMCKHUI C. E. HOPMbI ABTOPCKHX ITPAB, HAPYIIIEHUE
ABTOPCKHUX ITPAB U CPEACTBA 3AIIUTHI B YKPAUHE U HOPJAHUU: KAKHUE
UHTEPECHBIE CJI0OKHOCTHU CYIIECTBYIOT B IBYX OPUCAUKIUAX?
Bonpoce! 3auThl aBTOPCKUX MPaB CTa/IM 3aMedyaTeJIbHOM MHUIMATHBOW, KOTOPAs 3aBOeBbI-
BaeT [10JI0XKUTeJIbHble MUPOBBIE NMO3ULMHU B chepe 3aKOHOAATEIBCTBA 006 HHTEJIEKTyalbHON
COOGCTBEHHOCTH, ITOCKOJIbKY HalpaBJieHa Ha 3alUTy /el aBTOpa, YTOObI MX He HapyIIHUJI0 U
He y3yplnHupoBaso Jpyroe JuLo 6e3 ero corjacus WM paspellieHUs. Bblso NPpUHATO MHOXe-
CTBO MeX/yHapO/HbIX, PeTHOHAJIBHBIX U JlaXke HAallHOHAJIbHBIX IPAaBOBBIX HOPM, FapaHTUDPY-
IOIIMX 3alMTy aBTOPCKUX NpaB OT HapylleHWH. B oTBeT Ha Takue TeHJEHIMH YKpavHa U
Woppanusa nojnucany v co61104al0T IpaBoBble HOPMBI 110 3aljMTe aBTOPCKUX NpaB. HecMoT-
psl Ha TO, YTO Ha3BaHHbIE CTPaHb! BBOJAT BeCh CIEKTP CPEJCTB 3alUThl, ONpeJeeHHbIH ac-
NeKT HapylIeHUH BCe ellle OCTAeTCs, YTO HapylaeT palMOHaJIbHOCTb 3aKOHA, MOCKOJIbKY OH
HallpaBJieH Ha obeclieyeHue 3alIUThl aBTOPCKUX NpaB. Llesblo Hallel cTaTbU SIBJSETCS U3Y-
YyeHHe NOC/JAeCTBUN HapylleHUs1 aBTOPCKUX NpaB. [IOHATHO, YTO acleKT HapylleHWs aBTOp-
CKUX IIpaB 3aTparuBaeT NpaBa, KOTOPBIMU 006J1aJlaeT aBTOP B BONPOCAX, CB3aHHBIX C 3alllH-
TOW aBTOPCKUX NpaB B YKpaunHe U HMopganuu. OTBedass Ha QyHAAMEHTAJbHBIM BOIpOC 06
acreKkTe HapylleHUs1 aBTOPCKUX IPaB B 00eMX CTpaHaX, CPaBHUTEJbHOE UCCJIe/JOBaHHE BbLIO
IPU3HAHO HEOOXOAUMBIM [iJIs1 U3YYEeHHs] TOTO, UMEIOT JIh 06e CTpaHbl OJMHAKOBbLIE TPYAHO-
CTH BCJIeICTBHe HapyllleHUs aBTOPCKUX NpaB. CAesiaH BbIBOJ, YTO NPob6JeMa HapylleHUs aB-
TOPCKUX NpaB fABJAeTCs 001eld Npo6ieMol, X0TsA 06e CTpaHbl UMEIOT HaJleKHOe 3aKOHO/ja-
TeJbCTBO, NMOTOMY YKa3aHO, 4YTO MCCAe[0OBaHUsI TaKOro Macuitaba HeoOXOJUMO s
obecnedyeHHs1 ¥ rapaHTUPOBAHUA 3aLIUTHI aBTOPCKHUX ITPaB.

Kawuegsle ci08a: asmopckoe npago, agmop, npagoasle HoOpMbl, HApyuleHue d8MmopcKux npas.
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