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YK 343.2/.7

OJ1ekciit MukoJuiariosuu JIMTBUHOB,
JLOKTOp PUJUYHUX HAYK, npodecop,
3aCJyKEeHUU NpaliBHUK OCBITH YKpaiHu
(Xapkiscvkull HayioHaabHUll yHisepcumem
gHympiwHix cnpas, Xapkis)

Irop IBanoBuy MUTPOPAHOB,

KaHAW/aT IPUJAYHUX HAYK, IOLEHT
(KpemeHuyywbkuil HayioHaabHull yHigepcumem
imeni Muxaiina Ocmpoepadcbkozo, KpemeHuyk)

METOZ0J0IMHI MIAX0A1 10 BUPILIEHHA ITPOBJIEM
GYHKIIA HOPM KPUMIHAJ/IBHOT'O [TPABA

AHanizytombcsi npobaemu YyHKYIll HOpM KPUMIHA/IbHO20 Npasa
yepe3 3icmassieHHs IX 3Micmy 3 npasogorw npupodor memody
KpUMIHA/IbHO-NPAB08020 pe2yai08aHHs. Pobumbcsl 8UCHOBOK, W0
@PyHKYIT HOPM KPUMIHA/ILHO20 NPABA He MONCAUBO sus4amu 6e3
YbaxysaHHs 3a80aHb 2aJ1y3i npasa i memody npagosozo pezy/io-
8aHHA. KoHcmamyemubcs, wo HOpMU KpUMIHA/ILHO20 hpasa, Wo
8CMAHO0B/1100Mb NOKAPAHHS 3 8YUUHEHHA KPUMIHA/IbLHO20 NPpaso-
nopyuleHHs, BUKOHYIOmMb 081 20/108Hi (pyHKYIT — 3anobixcHy ma
8I0H0B/1108A/1bHY.

Kawuoei caosa: npasHuua @dyHkyis, mMemod npasogozo pezynr8aHHs, KpuMi-
HA/bHO-NPABo8e pez2y/Nt8aHHs, 3ano6incHa @YHKYis, Kpumi-
HA/IbHO-NPAeo8i 8I0HOCUHU, 8I0H0B1H08A/IbHA PYHKYIS.

IlocTaHoBKa nmpo6sieMu. OCco6JIMBO TOCTPO CbOTOAHI MOCTAE MUTAHHS COIli-
aJIbHOT'O NPUM3HAYEeHHs KPUMIiHAJIBHOTO IIpaBa, AKe I0CiJae HauBaK/IMBille Micue
B CHUCTEeMi YKpalHCbKOro mnpaBa. lle mosicCHIOETbCA K HMOro iepapxi€r B HiH, Tak i
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BUKOHYBAaHUMU HUM QYHKIifIMH, OCKiJIbKM KpPHUMiHaJIbHO-TIPAaBOBE pEryJIl0BaHHS
NMOYMHAETbCA TaM, e 3aKiHYYETbCA peryJsdlisg IHIUX rany3edl mnpasa. Pasom
i3 TUM CbOroOJiHI iCHYE Iiijla HU3Ka HEBUpIillleHUX amnopil, yepes 1110 HayKa KpUMi-
HaJIbHOTO MpaBa He MOXe BifipBaTHca BiJ ifjieosioreM paJsgHCbKOI NpaBHUYOI
Tpaaulii. He mo36aBjieHi BIJIMBY pPaJsHCbKOTO MHUHYJIOro M icHyroui migxoau
Jl0 BU3HAUEHHS MOHATTA «PYHKILii» Ta iX BUAIB, IPUXUJIBbHUKHU IKUX NPUNHUCYIOTh
KpUMiHaJIbHOMY IpaBy ifleosioriyHi, BUXOBHI ¥ iH1II GyHKILII.

3 orisiAy Ha cKa3aHe BBaXKAaeMO 3a J|0LjiJIbHE BKa3aTH, 1110 MPU J0CTiPKeHHI
bYHKIIIM KpYMiHa/JBbHOTO MPaBa CJ1i/3aCTOCOBYBATH LM BiIi3alilHUM NiAxi/, 32 AKUM
HOPMH IpaBa MalOTh CIIPSIMOBYBATH NOBEJIHKOBI aKTH iHAWBIZIB y colliyMi, BU3Ha-
Yyar4u MoJeJli 103B0JIeHO] i 3a60poHeHO0] NOBeiHKU 3a/i/11 JOCATHEHHS CyCIHisb-
Hoi 3roau. be3 11boro He MOXKHa 06IUTHUCS IPU 0OPAHHI OPiEHTHUPIB AJIS OJAAbIIOT
po3po6ku Teopil PyHKIi HOPM KPUMiHAJBLHOTO NpaBa, CyTh IKOI Ma€ 3BOJAUTHCS
Jl0 TOTO, 1110 KOHCTPYIOBaHHS (MpOTpaMyBaHHs1) MPAaBHUYKUX HOPM MYCHUTb 6y TH Ha-
I[iJleHe He Ha CTBOPEHHS aJITOPUTMIB BUPIillleHHS coljiaIbHUX KOHPJIIKTIB, a HAa PO-
¢inakTUKy (3amo6iraHHs) ix MosiBU 4epes y3araJjbHEHHS W yCTaleHHs CIO/[iBaHb.
[Ipu 1bOMy MU BUXOAMMO 3 TOTO, 1[0 JepKaBa MOBMHHA OyTH 3allikaBJjieHa B ype-
TYJI0BaHHI THUX CyCHiJIbHUX BiJHOCHH, SIKi 3a6e3Me4yyloTb CTAbiJIbHUH PO3BUTOK
CrpaBeAJIMBOrO CyCliZIbCTBA, B AIKOMY JIIOJHA BiuyBa€ cebe BiIbHOI0, 3aXUIEHOI0
Ta MOXKe 33/J0BOJIbHUTH Oy b-s1Ki 0COOUCTI NOTPeOU 6e3 3ano/jisiHHS IWKOAY iHIINUM
cy6’eKTaM.

Po3kpuBawouu Ni[pydHUKH 3 KPUMiHaJbLHOTO MpaBa, MOXKHA MOMITUTH Ha-
CTYIHE: Y BIIbIIOCTI 3 HUX CTBEP/PKYETHCS, 1[0 KPUMiHAJIbHUM NPaBOM perjiaMeHTy-
I0ThCSI CYCIiJIbHI BiTHOCUHU, sIKi BUHUKAIOTbh MiXK Jlep>KaBoOI0 Ta MOPYIUIHMKOM HOro
HOpM V 3B’AI3KYy 3 YUMHEHHSIM KpUMiHa/JbHOTrO MpaBonopylieHHs. HeBxe B ypery-
JIIOBAaHHI IIMX BiIHOCUH 3allikaBJieHa Cy4acHa JAep:kaBa? UM B TakuX BiJJHOCHMHax
Jlep>kaBa 3000B’s13aHa BijipearyBaTH Ha BUMHEHE, a IOPYLIHUK Ma€ NPaBO BUUHATH
JliTHHS, lepe/ibavyeHi 3aKOHOM PO KpUMiHa/JbHY BiAnoBifanbHicTh (Aasi - 3nKB)?
Taki abcypAiHi 3anIMTaHHS YMOXKJIMBJIIOIOTHCS Y pasi, Ko GpyHKIil npaBa po3misaia-
I0TbC] Y BiZIpYBI BiJl npe/iMeTa, 3aBJaHb, METO/IB i MeXaHi3My NIPaBOBOT0 PETYJIIO-
BaHH4 B LIiJIOMY.

AHaJti3 ocTaHHIX AocCaig»KeHb i my6Jikanii. He MoxxHa ckasaT, 1110 MOHST-
T GYHKIIN B 3arajibHil Teopii npaBa € HEBUPIillIeHUM, aJie iCHYIOTb MeBHi Po36iXkK-
HOCTI 1110/10 PO3yMiHHS iX CyTHOCTI. Tak, mpo6sieMy Bu3HaYeHHsI PYHKIIII TOPKAIOTh-
cs Taki BueHi, gk /[l. . AnicimoB, M. I. baiiTiH, B. K. [lytoHoB, 1. E. 3BeuyapoBcbKuH,
M. 1. KoBasibog, C. B. MakcumoB, B. B. Manbies, P. I. Muxees, A. B. Haymos, I1. I1. Ocunos,
A. C. Ougaug, M. L. [TaHos, A. A. IlionTkoBcbkuH, B. C. [Ipoxopos, b. T. Pasrinbaies,
B. I. CMupHoOB, B. {I. Taniy, I1. A. ®edenos, B. /l. Punaumonos, B. B. lllabaucTtuii # iH.
[IpoTe 3ara/bHUN I'paAyc AUCKYCiii He 3HU3UBCS, a HaBMaKU, pobaeMu GYyHKIIIN
HOpPM KpUMIHAJbHOIO NMpaBa NPOAOBXKYIOTb BUKJMKATH >XKBaBUH iHTepec cepej
y4eHUX-KPUMiHaMICTiB, pO3IIMPIOIOYM KOJI0 06rOBOPIOBAHUX NUTAHb i 36i/1bI1yI0YH
HIMPOTY AUCKYyCiHOro noJs [1, c. 88-94].

Buxozs4uu 3 BUCJIOBJIEHOTO, METOIO 1jiel poOOTH € OKpecJaeHHs MeTO/0JI0Ti4-
HOTO NiJIX0AY 10 BUBYEeHHS QYHKIii HOpM KPUMiHa/JIbHOTO NpaBa Ha OCHOBI 3aB/laHb
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rajiysi npaBa Ta MeTOAy KpUMiHaJbHO-IIPAaBOBOTO PETy/JII0BaHHS.

BukJaJ 0CHOBHOro Martepiay. He BUK/IMKae CyMHIBY Te, 1110 3a//151 3’Cy-
BaHHS CYTHOCTI i BCTaHOBJIEHHSI BU/IiB QYHKIiH HEOOXiJHO BU3HAYUTUCS 3 METO-
JOJIOTIYHUMHU MiX04aMU A0 1boro. Y Teopil npaBa AoBeJieHO, 1110 GYyHKIii po3KpH-
BalOTh NPHU3HAYEHHA NpaBa — Pery/Jl0BaHHs CYyCNiJIbHUX BiHOCHH, aje iX CYTHICTb
i MeToZ0JIoTiYHa 3HAYYL[iCTh NOJIATAIOTh y BIJIMBI HA CYCIiJIbHI BiJHOCHHHU Y T€EB-
Hux Hanpsamax. Tak, O. @. CkakyH nify GyHKIissMU paBa po3yMi€ «OCHOBHI HaNpsIMU
BIJIMBY NIpaBa Ha CyCHiJibHI BiflHOCUHU Ta MOBEJiHKY 0COOU 3 METOI0 iX YIOPAAKY-
BaHHS, OXOPOHH i 3aXUCTY» [2, ¢. 238]. Y Toli ke yac H. M. OHilljeHKO BKa3YyE, 1110, CHH-
Te3yl4d MOV BUEHUX, «1iJ QyHKIli€l0 MpaBa po3yMiloTh abo coljjiaJbHe Npu-
3HaueHHs MpaBa, abo WOro HampsIMU MPaBOBOTO BIJIMBY Ha CYCHiJbHI BiJHOCUHH,
abo i e, ¥ ine pazom» [3, c. 317].

[IpoTe MoXKHa 3yCTPiTH AYMKY, 3TiJHO 3 IKOI0 PYHKIIii MpaBa OTOTOXXHIOIThCA
3 METO/,aMH BIJIMBY IIpaBa Ha CYyCIHiJIbHI BiTHOCHHU. CaMe B TaKOMY acleKTi HU3Ka
BUEHUX NoAae fediHinio PyHKLiNA MpaBa, TPAKTYYH iX IK: OCHOBHI LLJIAXU (KaHa-
JIM) IPaBHUYOTO BIJIUBY, 1110 BiJ06pakatoTh PoOJib IpaBa B YNOPSIKyBaHHI CycHiib-
HUX BifjHOCUH [4, c. 172]; cnoco6u paBHUYOr0 BIJIMBY Ha MOBEAIHKY JtOJiel i cyc-
NiJIbHI BiHOCHHHY, 110 € IPeMETOM IIPaBOBOTO pPeryaoBaHHA [5, c. 436].

Y 3anponoHoBaHux AediHiligx cnocTepiraeTbcs KoHTaMiHalisg GyHKII i Me-
TO/IB, 110 HEMOJIMBO 3 TOUYKU 30py METOZ0JI0TII i 4iTKOTO PO3yMiHHSI MeXaHi3My
KpHMiHa/IbHO-IPAaBOBOTO peryaoBaHHsA. Hanpukiaj, y KpuMiHaaibHOMY IpaBi pos-
IJISJal0ThCA MOHATTS ABOX TUIIIB: MEPLIUH MiCTUTh 3MO/le/IbOBaHi 3aKOHO/AABLEM
THUIOBI BiJHOCHHHY, 11]0 BUHUKAIOTh Yy 3B’13Ky 3 NOTEHIiHHOIO MOKJ/IMBICTIO BUNHEHHS
3JI0YMHY 3 MOMEHTY NPUHHATTA | BBE/IEHHS B /1il0 HOPMU KPUMiHa/JIbHOTO NpaBa i 3
peasibHUM KOTr0 BYMHEHHSAM. J|pyruii TUIl KPpUMiHa/IbHO-IPaBHUYUX NOHATH Bifj06pa-
»Ka€ oKpeMi MOMeHTH BJIacHOI ¢ikcarlii BifHOCHH, TO6TO BOHU 3aKPIIJIIOIOTh Y 3a-
rajbHiil ¢opMi pi3Hi MeTOAM U cIOCOOH BIJIMBY Ha BiIHOCHMHM, 110 BUHUKAIOTh y
3B’AA3KYy 3 NOTEHLIMHOI MOXJ/IMBICTI0O BUNHEHHS 3JI0YMHY 3 MOMEHTY NMPUUHATTS
i BBeJleHHS B [lil0 HOpPMH KPUMiHaJbHOTO NpaBa i 3 peajJbHUM HOro BUMHEHHSM.
[li HOHATTSA BKa3ylOTh HAa XapaKTep KPUMiHaJbHO-MIPABOBOTO pPeryJ/iloBaHHsA. I3 11bo-
ro MOX<Ha 3pOOHUTHU BUCHOBOK NP0 Pi3HOPiBHEBY NPUPOY PO3I/IAAYBAHUX MOHATH
dyHkuii i MeTony. KoxkHe 3 HUX MOCiZJa€ CBOIO CAMOCTIMHY CXOAUHKY B €AWHIN KaTe-
ropiaJbHO-NOHATTEBIN CUCTEMi HAYKM KPUMiHaJILHOTO TIpaBa. IX He cJ1ii KoHTaMiHy-
BaTH, y IPOTUJIEXKHOMY BHUNA/IKy MU BUI/IEMO 32 JIOTiYHI MeXi NOHATh, CHOTBOPHUMO
ix amMicToBe HaBaHTakeHHs. Tak, O. C. l[opde BKasye Ha Te, 1110 KO>KHE OKpeMe MOHSIT-
Tf, IKe PO3KPUBAE 3MiCT Mi3HAHOTO 00’EKTA, € JIOTIYHO 0OMeKEHUM, HETTOPYIIHICTh
1IbOT'0, TOOTO M€, BU3HAETbCS O/IHIE€I0 3 HAUBAXKJ/IMBIIIMX BUMOT HayKH [6, c. 54].

[lo-iHLIOMY pO3ropTaThCs MOAil, KOJIU 3aBASIKY MeTOJaM PaBHUYOI0 BILJIU-
BY BUKOHYIOTbCS QYHKII KDUMiHAJIbHOTO NMPaBa, KOJU J0CATAETbCSA MeTa Ti€l uu
inmoi ¢yHKIii, a KpuMiHa/JbHe MpaBO peasi3ye CBOE colliajibHe Mpu3HayeHHd. [Ipu
nboMy O. ®@. CkakyH MiJi METOJJOM IPAaBOBOTO pPEryJlOBaHHS PO3YyMi€ «CYyKYMHICTh
3aco6iB i cmoco6iB MpaBoOBOI0 BIJIMBY Ha CyCHiJibHI BiHOCUHW». BoHa 3a3Hayae,
10 METOJi MPAaBOBOr'0 PEryJil0BaHHS «HEeCe OCHOBHe HaBaHTaXKEHHS B JIMHaMilli,
y «po60Ti» mpaBa, OKa3yE, K PEeTrya0I0TbCA CycliibHI BiJHOCUHHU, AKMMU 3acoba-
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MU i cmocob6aMu. MeTo/1 looMarae B MeXax rajaysi npaBa BUOKPeMUTH Mifranaysi
¥ IHCTUTYTHU TNpaBa, YCTAHOBUTU MeXi NMPaBOBOr0 BTPY4YaHHS, MOAIIATU IMpaBa
1 000B’SI3KM MiXK CyO'€KTaMM MpaBa 3a NMPUHIMIIOM CybopAuHalii i KoopauHalil
Ta in» [2, c. 257].

O1xe, cnenudika, npupoaa U xapakTep GYHKIIH BU3HAYAETbCS METOJIOM
KpHUMiHa/IbHO-TPAaBOBOTO peryaioBaHHA. OCTaHHIN YMOXJ/IUBJIIOE JOCATHEHHS METH
3nKB, rapanTymouyd HaJieXKHUW piBeHb peaJisallii npaB i 060B’sI3KiB cy6'eKTaMu
KpHUMiHa/IbHOTO TNpaBa. /lis KpUMiHaJbHO-NPAaBOBOTO METO/Y MOB’siI3aHa 3 TaKUMHU
0COOJIMBMMHU CIIOCO6AMU BIJIMBY, KOJIM OCHOBHUM NMPaBHUYMM HaCJIiIKOM € HaKJa-
JleHHsI 3a60pOH i 3060B’s13aHb, a He Ha/liJIeHHS Cy0’'€KTiB MeBHUM IIPaBoM (SIK BiloMo,
y KpUMiHa/IbHOMY NpaBi HaJjiJIeHHS MPaBOM [[iiTU 3aCTOCOBYETbCS B 0OMeXKEHUX
3aKOHOM BHMaJiKax 3 JOTPUMaHHAM MEeBHUX YMOB, UeThCs, HAPUKJIaJ, Npo npa-
BO Ha HeoOxiZHy 060poHYy). [HakKIlle KaXKy4H, NpaBo3abOpOHs0Ya COPSIMOBAHICTh
i MpaB03abOpPOHAYMNI BIJIMB — HAUCYTTEBIIlI XapaKTEPUCTUKU KPUMiHAJIBbHOIO
npasa i Horo MeTtozy. LlikaBUM Npy bOMY BUJIAETHCS Te, 1110 000B’A30K HE BYNHATHU
JliTHHS, nepeab6adeHe HopMoto Oco6inBoi yacTuHU 31KB, cy6’ekTiB KpUMiHa/IbHOTO
MpaBa BUCTYIAE SIK pe3yJbTaT MPaBo3abopOHEHHs 3 BOJIi JiepKaBH, Leld 060B’A30K
€ MOXiTHUM BiJi KOHCTUTYIiIHHOTO - AOTPUMYBaTUCS NMPUNUCIB 3aKOHIB i KoHcTH-
Tyuii Ykpainu. Po3risiyBaHui pakTop pO3KPUBAE CYTHICTh MexaHi3My BUKOHAH-
Hf QYHKLIN KpUMiHa/JIbHOTO NpaBa Ta JEeMOHCTPYE, 110 OCHOBHHUM reHepaTOpOM
MpaBOMipHOi NOBEeIiHKY iHAUBI/IIB BUCTYIIA€ He TUIbKU JepXKaBHUN NPUMYC, a 1 X
CBiJloMe MparHeHHs 0 BUKOHAHHS MPAaBHUYOTO 06OB’A3KYy — HE BYMHATH JiHHS,
6e3mocepeJHbO 3a60POHEH] 3aKOHOM.

TakuM 4YMHOM, caMe cieUdivyHICTh MeTOAY KpUMiHA/IbHO-IIPAaBOBOTO PETYIIIO-
BaHHS /03BOJISIE CTBEP/XKYBATH, 110 NOHATTA «PYHKILisI» Ta «METO/J» Y KOHTEKCTI
KPHMiHaJIbHOTO NIpaBa pi3HOMJIAHOBI Ta IX Hi B AKOMY pa3i HE MOXKHa OTOTOXKHIOBATH,
OCKIJIBKHU 1ie NpU3BeJie 0 HeBIpHOTO pO3yMIHHA MeXaHi3My KpUMiHaJbHO-IIPAaBO-
BOTO peryJiloBaHHA B I[iJIOMy Ta MexaHi3My peaJii3alil KpuMiHaJlbHOI BiiOBiAaJ/b-
HocTi (gani - MPKB) 30kpeMa. Po3rnisigatoun ocTaHHiN, mepeayciM BKaXkeMo, 1110,
Ha Halll MOIVIsA/l, BUOKPEMJIEHHS PETYJSITUBHOI U 0XOPOHHOI PYHKIiM KpUMiHaJ/b-
HOTro Mnpaga (110 AOCUTH MOLINPEHO cepeJi HAYKOBI[iB) € XUOHUM, 1110 AOCJIiIKYETh-
Csl HAMHU TaKOX i3 mo3uIlii 06roBOpPHOBaHUX MPOOJIEM METOAOJOTIYHUX MiAXOAIB.
Y KOHTEKCTi CKa3aHOT0 BUHUKAIOTh MUTAHHSA: YU MOXKHA NMPUEAHATHUCH IO TOUYOK
30py THUX HAYKOBIIiB, IKi MOAIOHUM YMHOM KJaacudikyoTb GYHKIIiI, YU MOXKHA B3a-
raJjii NpaBOBY OXOPOHY BiZ[ipBaTH BiJ, IPaBOBOTr'0O Peryl0BaHHA?

Ha Hamy aymky, nofi6HUM monin PyHKIiHA He MOXKHA BU3HATH BAAJUM.
lle noB’si3aHO 3 TUM, 1[0 pery/aOBaHHA (BiJ JaT. regulo, aHri. regulation — ynamro-
BY10, yIIOPSA/JKOBYI0) — 1€ /il 3a 3HaUYeHHSM pery/oBaTH, TOOTO BIOPAAKOBYBAaTH
110-HeOY/1b, KEPYBaTH YMMOCh, MiIKOPSAIOYU MOTO BiZiMOBiAHUM NpaBU/IaM, NEBHIN
CUCTEMi; jloMaraTucss HOpMaJbHOI poO6OTH MexaHi3My, MallWHH, yCTAHOBU TOLIO,
3a06e3Meyyo4yu 3J1aro/PKeHy B3aEMO/IiI0 CKJIaJ0BUX, AeTaned [7, c. 1207]. Y cBoto
Yyepry ymnopsi/IKOByBaTH TPAKTYEThCA TaK: JOBOAUTH [0 JaAy L10-HEOGY/b, POOUTH
HaJIeXKHUW MOPSAA0K Yy yoMych [7, c. 1511]. Yci 3HaueHHs BKa3yloTb Ha CYyTHIiCTb
SBUIIA, a2 OTXKe, peryJiloBaHHS € HOPMaTUBHUM BUMIpPHUKOM, 1[0 BiKpHUBAE -
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XU noAdasblioi AisnabHocTi [8, c. 8]. [IpaBo, y ToMy uucii i KpUMiHa/ibHe, CTBOpeHe
JLJ151 BHOPSIIKYBaHHSA CYCHiJIbHUX BiIHOCHUH, 1[0 CKJIaZal0Th IpeJIMET IPaBOBOTO pe-
T'YJII0OBaHHS, BOHO € IX PEryJsTOPOM.

Jlo Toro »x npo6JieMa MoJiAra€ y AOTPUMaHHI BUMOT GpopMasibHOI JIOTiKU NpU
BU3HA4YeHHI NOHATTSA «PeryasATHBHA (pery/toioya) GyHKIiA KpUMiHaJIbHOTO MpaBa,
10 3aCTOCOBYETbCS pa3oM i3 fAediHillielo KpUMiHAJbHO-IPABOBOTO PEryJI0BaHHS.
OcTtaHHIM BU3HA€ETbCA 3[iHCHIOBAaHUU 4epe3 CUCTEMY NpPaBHUYMUX 3ac06iB (HOPM
KpPUMiHaJIbHOTO NPaBa, PUAUYHUX QaKTiB, MaTepia/ibHUX i 3a6e3MedyBabHUX Mpa-
BOBIJIHOCHUH, iHAMBIi/lya/bHO-IIPABOBOT0 peryJjioBaHHs (Moro akTiB), KpUMiHaJbHO-
NPaBOBUX 3aCO0iB BILJIMBY) HOPMaTHBHO-OpraHi3al[ilHUN{ BIUIMB Ha CyCHiJbHI Bij-
HOCHUHU [Jis1 3amnobiraHHs 3JI0Y4MHAM i BiIHOBJIEHHSI COliiaJibHOI CIpaBeAJIMBOCTI
B pasi ix yuuHeHHs. ToMy Npu BUOKpEMJIEHHI PeryassTUBHOI QYHKIII 6e3riy3 UM
CTa€ po3IJisj, MeXaHi3aMy KpUMiHaJbHO-IPAaBOBOTO PETY/IIOBaHHS, OCKIJIbKU BiJl0y-
BAETHCA HebaXKkaHA KOHTaMiHallisl [UX KPUMiHa/JbHO-NIPAaBHUYHUX SBUIL,. Pa3oM i3 TUM
dyHKIil nmpaBa caif po3risgaTU K CaMOCTiMHI OCHOBHI HampsiMU KpUMiHaJIbHO-
IIpaBOBOTro pery/itoBaHHsA. OCb YOMY Ha3Ba «PEryIsiTUBHa» AJis YHKIIIT He /A€ MOXKJIH-
BOCTi 3p0o3yMiTu 3MicT AediHilii mpaBoBOro peryl0BaHHs, a JiMlile 3aBOAUTb JOCiJI-
HUKa Y TJIYXUW KyT Ni3HaHHA KPUMiHa/IbHO-ITPaBHAY 01 MaTepil.

Ax narosomyBaB C. C. AjieKCeeB, peryJISTUBHUMH QYHKILISIMU CJ1iJi BU3HATH
HanpsIMU IPaBHUYOTO0 BIIMBY, 3aBAAKU IKOMY 3a6€3MeUyeThCs HaJle)KHa HOpMaJsibHa
opraisallis maHy04YUX CYCHiJIbHUX BiHOCHH, IX CTaTUKa Ta AMHaMiKa, QYyHKIIIOHY-
BaHHS BiJIMOBIJIHO 0 BUMOT 00'€KTHBHHUX 3aKOHIB CyCHiJIbHOTO PO3BUTKY. ToMy, Ha
1ioro AyMKYy, peryJasaTUBHI GyHKil MOXkHa Ha3UBATH QYHKIisIMU opraHiszauii [9, c. 132].
AnasoriyHol Touku 30py AoTpuMyeThbcs C. T. MakcuMeHKo, ika 3aponoHyBaJa pe-
IyISATHBHY QYHKIiI0 Ha3BaTU QYHKIi€l opranisanii i TpaHcopMarlii cycrmijibHUX
BigHOCKH. Ha 11 noria/, peryJitoBaHHS CYCIIJIbHUX BiZITHOCUH € 3araJIbHOCOIiaJIbHOIO
dyHKIi€I0 NpaBa, 1[0 KOHKPETHO BUPaXa€EThCsA y PYHKIIT opraHizauii i TpaHchopma-
1il cycniJIbHUX BiIHOCHH, OXOPOHU CyCNiJIbHUX BiJHOCUH i BuXxoBaHHi [10, c. 7].

HaTtomicts B. /[I. ®UnMMOHOB BIIEBHEHHH, 1110 KpUMiHa/JibHE MPABO BUKOHYE
TiJIbKM OXOPOHHY QYHKIII0, OCKIJIbKM peryyitoBaHHs CyCHiJIbHUX BiJHOCUH He MOX-
Ha BU3HATH QYHKIII€IO, BOHO € cCIOCO60M ii BUKOHAHHS, MOXKe OYTH CIIpsIMOBaHe Ha
JOCATHEHHS Pi3HUX pe3y/bTaTiB 3a/IeXKHO BiJ| TOTO, AKi 3aBJaHHA I10CTaBJIeHI llepe[,
3aKOHO/JIaBCTBOM IPO KpUMiHaJbHY BiANoBiAaibHICTb. PYHKIIIEIO K KpUMiHAJbHOTO
npaBa MO)Ke BBaXKaTHCS TiJIbKM TaKUK MOT0 BIJIMB Ha CYCHiJIbHI BiAHOCUHHY, 1110 Ma€
YiTKO BU3HAUYEHY COLlia/IbHY cClipsiMoBaHicTb [11, ¢. 55].

Jlo Takoi TOuKH 30py NpUEAHYEMOCH i MU. Lle moB’si3aHO 3 THM, 1110 6e33amepey-
HUM € GaKT, 1[0 MPaBO — PEryJsTOp CYCHiJIbHUX BiJHOCUH, i B IIbOMY KOHTEKCTi BCi
JyHKIIiT BUKOHYIOTBCSL Y CIIOCIO (MeTOA0M, peXKUMOM) peryJdilii, TO6ToO KpUMiHa/Ib-
He IIpaBO BIJIMBA€ Ha CyCIiJIbHI BIJHOCUHU JIMILE B MeXaxX JIEBOr0 KpUMIiHAJbHO-
NPaBOBOI0 peryJsoBaHHs. BoHO opraHi3oBye (HOpMye, yIopsiAKOBYE) CycliibHI BiJl-
HOCUHHU 33/}J1s BiJIHOBJIEHHS COLlia/IbHOI CIIpaBeJIMBOCTI, OPYIIEHUX NpaB MOTep-
MIJIOTO, COLIyMY, ZlepKaBHU.

KpiM Toro, Heob6xilHO BUXOAMUTH i3 3ajexHocTi GyHKIII mpaBa Bijg Horo
3aB/laHb, L]0 NPOSABJISAETHCA Y TOMY, [0 OCTaHHI, Mo-Neplle, 3ebisbLIoro 6e3mnoce-
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pesHbO 3yMOBJIIOIOThH CaMe iCHYBaHHSA QYHKIiH, Mo-Apyre, BU3HAYAOTh IX 3MICT i,
MO-TPETE, CYTTEBO BIJIMBAIOTh Ha GOPMU ¥ MeTOAM iX BUKOHAHHS, BKa3ylOUU KOH-
KpeTHi HaNpsIMU NPaBHUYOTO BIIUBY [3, c. 317]. Buxoasyu i3 3aBfanb 3nKB, HaMu
BHOKPEMJIIOEThCS, KPiM OpraHi3yo4ol BiJHOBJIEHHS COIjiaJIbHOI ClpaBe/IJIMBOCTI,
3anobi>kHa QYHKIiS HOPM KPUMiHAJbHOTO MpaBa, 60 He iCHYe TaKWX MpPaBHUYUX
HOPM, sIKi He MaJiu 6 3ano06i>kHO1 ck/1aAoBoi [12, c. 131-139].

Tak, HopMa KpUMiHa/JIbHOT'O IIpaBa, BUKOHYIOUM 3al00iKHY QyHKIIit0 y cdepi,
HaNpUKJIa/[l, CTaTEBUX BiIHOCHH, 3 0THOTO OOKY, BCTAHOBJIIOE 000B’A30K OY/1b-IKOT'0
cy6’eKkTa peryjibOBaHUX CYCIiJIbHUX BiITHOCUH He 3aCTOCOBYBAaTH (pi3MyHe HACUJIbCT-
BO, IIOIPO3y MOro 3acTOCyBaHHA ab0 BHKOPHUCTOBYBAaTH 06e3MOpaJHUU CTaH MpHU
CTaTeBHUX 3HOCHHAX 3 MapTHeEPOM, iHIIOro — ynoBHOBaxkye 3afiatu MPKB y pasi
HEBUKOHAaHHSl BKa3aHOT0 0OOB’A3KY, BCTAHOBJIIOIOYM TUM CaMUM NEBHUU 3B’I30K
MiX JjBOMa IOPUJUYHHUMH MOJIIOCAaMU NMPABOBIAHOCKH, 1110 BUHUKJU. 3 TOYKH 30Dy
MICUXOJIOTI, Y CBIJTOMOCTi y4YaCHUKIB KPUMiHaJIbHO-NIPAaBOBUX BiJHOCHUH BUHUKAIOTh
cnenudivHi Big4yTTa: B 0cO6OH, IKa BUMHUJIA 3rBAJTYBaHHSA, — 000B’A3KY JaTH 3BIiT
3a BUMHEHE, a y JIepKaBU — IPABOMOYHOCTI «MiAKJYATU» A0 KPpUMiHa/JIbHO-IPAaBO-
Boro perysatoBaHHs MPKB, To6TO Hafla€EThCsl CUTHAJ iHIIUM YJIeHaM COLiiyMy Mpo ix
coliaJibHI aMIya, TpU peaJiisallii AKUX CTaTeBi BiJHOCUHU BIOPSIKOBYIOThCS (3a-
JIOBOJIEHHS CTaTeBUX NMOTPeb Ha JOOPOBIIbHUX 3acajax 3 ypaxyBaHHAM NobakaHb
napTtHepa) [1, c. 88-94].

Yy MoOKHaA BH3HATH NMPABUJBHUM Te, 1[0 IPU BUMHEHHI 3IBaJITyBaHHS 0XO-
pOHa cTaTeBOi CBOOOAM BiZI0OYBAETHCA B MeXaX TUX OXOPOHHUX PaBOBiHOCHH, SIKi
BUHUKJIM i3 bOTO NMPUBOAY, i 1[0 TAKMM YUHOM BUKOHYETHCSA OXOPOHHA QYHKILif
KpHUMiHa/IbHOTO IpaBa NpH 3aMo/isiHHI peasbHOI LIKOAU 00’'€KTYy KpUMiHaIbHO-NIPa-
BOBOiI oxopoHHU? BiAnoBiAAI0 Ha Ile NUTaHHSA OyJe TaKWi BUCHOBOK (AKMH MOXXHa
3po6UTH, aHAJI3YI0UH 3MiCT 3aKOHY), I110 HOPMH KPUMiHAJIBHOTO NIPpaBa BUKOHYIOTh
OXOPOHHY QYHKI[iI0 IPU 3aNMO/isIHHI IIKOAX 06’EKTY MOCATaHHS, KOJIU BXe CTaJsIo Bi-
JIOMO PO OBE/[iHKY KOHKPETHO1 0CO0H, iIKa He BUKOHAJIa BCTAaHOBJIEHOTO 060B’A3KY
He I'Ba/ITYBaTH (He 3aCTOCOBYBaTU Pi3MYHE HACUJIBLCTBO, IOTPO3y MOT0 3aCTOCYBaH-
Hs1 260 BUKOPHUCTOBYBATH 6€3M0paJJHUM CTaH) NapTHepa NPY CTaTeBUX 3HOCHUHAX i3
HUM. fk 3a3Havae A. [I. Ko3/10B, KpruMiHa/IbHe IPaBO € PeTPOCIHEKTUBHOI Iray3310
NpaBa, OCKIJIbKU BOHO perjiaMeHTy€e NPaBOBiJHOCUHU 3 NPUBOAY KPUMiHaJIbHO-MIPO-
TUNPABHUX [lisIHb, SKi BXKe BUMHEHO. 3 OIVIAAY Ha Lie 6y/10 6 CMIllIHO TOBOPUTH MpPO
OXOPOHY BiIHOCHH, IKMM BXXe 3al0ZlisTHO LIKOAY abo sKi BKe OYyJI0 MOCTaBJIEHO Mif,
3arpo3y 3ano/iiiHHA LIKOAM, He MEeHII HeJIOTIYHO BU/AIIATU NPU LbOMY 3aBJaHHSA
3anobiranus [13, c. 228]. [IpoTe ¢aKT BUKOHAHHS 3aBJjaHb Ta iX BCTAHOBJIEHHS 3a-
KOHOM - Ile pi3Hi pedyi.

Cnig nomaTy, 1110 caMe y 3ano6iraHHi KpMMiHaJbHO-MTPOTUIIPABHUM MOCATaH-
HSIM 3alliKaBJIeHi colliyM, fiepkaBa i okpeMa JitoAuHa. Ta 06CcTaBHHa, 1110, HE3BaXKalo-
Y{ Ha HafABHICTb HOPM y KpPUMiHa/JIbHOMY NpaBi, AKUMU BCTAHOBJIOETHCH 000B’fI-
30K He BUMHSATH JAiTHHS, HUMU ONIMCAaHOTO, Li AiAHHA 3/iHCHIOIOTHCS, He TOBOPUTh
Npo BH3HAHHA 0e3Ty3/iMM 3aBJaHHS NMPAaBHUYOI OXOPOHU CYCHiIbHUX BiAHOCHHI
3anobiraHHsA KpUMiHa/JbHUM NpaBoIopylleHHsAM. HopMa kpuMiHa/bHOro mHpaBa,
3aKpinMBIIM 000B’I30K He 3acTOCOBYBAaTU (i3M4YHe HACHUJIBCTBO, MOTPO3y HOro
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3acTOoCyBaHHA ab0 BHUKOPUCTOBYBAaTHU 0e3MOpaJHUU CTaH NMPU CTaTeBUX 3HOCHU-
Hax i3 mapTHepoOM, Ma€ CTabiji3yBaTU O4YiKyBaHHS AOOPOBIJILHOTO 3a/0BOJIEHHS
CeKCyaJbHUX NMOTpeb, KepyBaTH MOBEJIHKOI0 MapTHEePiB, 1[0 3a6e3MevYyeThbCcs 3a-
rpo3o0 peasisalii cnelialbHO-IOPUAUYHUX 3aC00iB — 3000B’I3aHHSA HE BYHUHATHU
KpUMiHa/JIbHO-NIPOTUIIPAaBHe AisiHHS (a Yy pa3i BUHUKHEHHS COliaJibHOT0 KOH)JIIK-
Ty 3nKB nepes6adyae MOXXJIMBICTb 3aCTOCYBaHHS KPUMiHa/IbHO-IIPABOBUX 3ac006iB
BILJIMBY, Uepe3 sIKi peaslisyeTbCsl KpUMiHa/bHA BiINOBigabHICTh (pexXuM GYHKIliO-
HyBaHHs1 MPKB).

Tak, H. J/lymaH BBaxas, 1110, 3 OJJHOTO OOKY, IpaBO COPSIMOBYETbCS Ha 3ab6e3-
nevyeHHsI O4iKyBaHb, OCKiJIbKM B HEKOHTPOJIbOBAHOMY CBIiTi iCHye 6a)kaHHS Xo4a O
O6yTH BIIEBHEHHM Yy TOMY, 3 IKUMH O4YiKyBaHHSIMH MO>KHa 31IUTOBXHYTHUCS B MPaBi...
3 iHIoro 60Ky, HaBNaKH, WeTbCS MPO rapaHTilo NeBHUX edeKTiB, TOOTO Nepes-
6avyaeTbCcs 3MiHa peaJlbHUX iIMOBipHOCTel MOBeAiHKM Yepe3 NPaBHUYMUIN MeXaHi3M
caHkuionyBaHHs. i aBi yHKIii, HA AYMKY HiMEbKOTO BY€HOT0, HE BUKJIOYAIOTh
oznHa ofHy. [IpaBoBa HopMa 6e3mocepeJHbO CAYTYE IX KOMOIHYBaHHIO... BUKOHaHHS
dyHKI1i# opieHTOBaHe Ha: 1) nepe/6aueHHs MOXKJIMBUX BapiaHTiB BUpillleHHSI KOH-
$aiKTIB: MpaBO CIPAMOBYETHCA [10 3abe3neveHHs O4iKyBaHb («cTabinizalisa o4iky-
BaHb»); 2) MO/le/II0BaHHS BapiaHTiB MOBE/[IHKU 3aB/AAKU BUKOPHUCTAHHIO IPaBOBOT0O
MeXaHi3My CaHKIIiOHyBaHHA («KepyBaHHS MOBeJiHKOW») [14, c. 74].

OTe, MpaBOBe pery/a0BaHHSA Y KpUMiHa/JIbHOMY NpaBi 3/ilCHIOETbCA 3a J0-
IIOMOTI'0}0 BCTAaHOBJIEHHS 000B’A3KY HE BUMHATH KPUMiHA/JbHO-NIPOTHUIIPABHI J{iTHHS
Ta nepej0adyeHHs MOXJIMBOCTI 3acTocyBaHHs 3acobiB MPKB, mjo 3a6e3neuye iioro
BUKOHaHHA. CaMe TakK peasi3yeThbCs 3amobikHa QYHKIi KpUMiHAJbHOrO NpaBa.
[IpaBoMipHa noBeJjiHKa NpU 1I1bOMY BHUCTYIAa€ He NMPOCTO fK I03BOJIEHA, a U AK Bij-
NOBiZla/ibHa NMOBE/[iHKA, Ta ¥ TaKil SKOCTi CXBaJIIOETHCA YU 3a0X0UYETHCS COLiyMOM
i AepkaBoto. IHakIIe 6YTH He MOXe, OCKIIBKUA CyTHICTIO BCTAHOBJIEHHSI IPaBOBUX
BiZJHOCHH € peryJiloBaHHsI caMe NMOBEeAIHKH JIIoZlel, a He Yorocs iHmoro. [Ipy ubomy
He CTBOPIOIOTHCS HOBIi CycHisibHI BiITHOCUHH, a JiMIlle HAZAEThCS IpaBHUYA popMa
BXKe icHytouuM [12, c. 136].

KpiMm Toro, 060B’sI30K He BYMHSTH KPUMiHaJbHO-NPOTUIIPABHI [iTHHA He
MO>Ke iCHyBaTH M03a 3anobiXKHUMHU KPpUMiHAJbHO-IPaBOBHMMHU BiJJHOCUHAMU, K He
MOXKe iCHyYBaTH 3000B’si3aHOro Cy6’eKTa 6e3 yrnoBHOBaXkeHOro, i HaBmaku. [IpaBa
11 060B’SI3KH Cy0’EKTIB € I[EHTPAJbHUM eJIeMEHTOM 6yAb-sIKUX MPaBOBiTHOCHH, CTa-
HOBJISITh iX 3MicT. By/ib-siki npaBoBi ¢peHOMEeHH, y TOMY YHCJIi IpaBa U 060B’I3KU
Ccy0’eKTiB mpaBa, 3aBJaHHs, GYHKIII nMpaBa, icHyI0Th (peasisyroTbcs) JMile B Npa-
BOBI/ITHOCUHAX, fIKi BU3HAIOTbCA GOPMOI0 iX IPABHUYOTO KUTTH.

3 oriAAy Ha Te, 10 QYHKLIIMU € HAIPSAMU aKTHUBHOI /1ii NpaBa, CTa€ MOXKJIMBUM
BUpIillleHHS1 HU3KU MUTaHb, y TOMY YMCi: 1) BUSBJIeHHS CNiBBi/HOIIEHHS i B3aEMO-
3B’s13KiB MiK 3araJibHOIPAaBOBHUMHU i KpUMiHaAJbHO-NIPABOBUMH QYHKIIiISIMY, 1110 MAIOTh
neBHi 0CO06JIMBI XapaKTEPUCTUKH, CyTHICTb SIKUX IOJISITA€E B cieniMdpiuHOMy Habopi 3a-
C006iB peryJ04oro BIJIMBY Ha BiJHOCHMHH, 11J0 BUHUKAIOTh y 3B’A3KYy 3 OTEHLIHHOI0
MOKJIMBICTIO BUNHEHHS 3JI0YMHY 3 MOMEHTY IPUUHATTS i BBEJJeHHS B /1i10 HOPMU KpH-
MiHaJIbHOTO IpaBai3 peaJlbHUM HOT0 BUMHEHHSM; 2) 10Ci/IP>KeHHS B3aEMO/Iii GyHKIIi i
HOPM KPUMiHaJ/ILHOTO ITpaBa i3 MpaBaMu il 060B’s13KaMU Cy6'EKTIB YKa3aHUX BiZJHOCHH.
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[IpaBoMipHa noBejjiHKa 3HaXOAUTb CBOE BiZjo6pakeHHS HacaMIepes y 3amo-
O6KHMX KpUMiHa/JbHO-NPaBOBUX BifHOCHHaX. OG0B’A3Ky Cy6'EKTAa He MOPYIIyBaTU
KpHUMiHa/IbHO-IPAaBOBi 3a00POHU KOpPECHOH/IyE NPaBO Jep>KaBU BUMaraTu JOTPU-
MaHHSI HOPM KpuMiHaJibHOTO MpaBa i i 0608’30k He 3anyckaTu MPKB y pasi Bia-
MoBia/bHOI MpaBOMipHOI MOBeiHKU. Peanidyioun nepepbadyeHe KoHCTHUTYyIi€r0
YKpaiHu npaBo BCTAaHOBJIIOBATH LIJIIXOM BU/AAHHS HOPM KpUMiHaJbHOIO MpaBa 3a-
60pOHY Ha BUNHEHHS CYyCHiJIbHO Hebe3NeYHUX JisiHb, /lep>kaBa NOKJIaJjla€ Ha rpoMa-
JIsIH 000B’SI30K yTPUMYBAaTHCA BiJj BAMHEHHS Nlepej0ayeHUX ¥ 3aKOHI BU/IiB CyCisib-
HO HeGe3neuHoi noBeAiHkM [12, c. 136].

BHCHOBKHY Ta nNepcoeKTHBH NOAAJIBIINX A0CaiJXKeHb. [lincyMoByto4yH, Mo-
»)KeMO KOHCTATyBaTU HaCTYIIHE.

1. HopMu KpuMiHaJbHOTO MPaBa, 110 BCTAHOBJIIOIOTH IOKapaHHS 32 BUNHEHHS
KpHUMiHaJIbHOT'O PaBOMOPYILEHHS, BUKOHYIOTb JIBi F0JIOBHI QYHKIIil — 3a106KHY i
BiZIHOBJIIOBAJIbHY.

2. BuokpeMJsieHHs1 iHIIUX QYHKI[IM HOCUTh AOMOMDKHUNM XapakTep, aje oc-
HOBHHUM IpH iX 3’siCyBaHHI CJif BM3HATU BUKOHaHHS 3aBJaHb 3nKB i xapakTep
KpHUMiHa/IbHO-NIPABOBOTO pery/loBaHHA. B iHLIOMy Bumaaky Takuail mifxin moxe
MPU3BECTU 10 BUOKpEMJIEHHS QYHKIiN, Ki HOpMaM KpUMiHa/JbHOTO NpaBa He
npuTaMaHHi. Hanpukiaj, HopMaM KpUMiHaJbHOTO MpaBa MPUIMCYETHCSA BUXOBHA
dyHKuis, ane cBoro yacy K. Kysnbyap BkasyBaB Ha Te, 110 ii BUAIIAIOTH y KpaiHax
i3 couiasliCTUYHUM YCTPOEM CYCHIJIBHOTO XUTTH. | Lle 3p03yMisio, OCKIJIbKH METOI
MOKapaHHSA B paJsAHCbKi Yach BU3HABaJIOCA Y TOMY UYMCJ/i i IepeBUXOBaHHS 3acCy/l-
»KeHHUX Y JIyCi YeCHOTO CTaBJIEHHA /|0 Mpalli, TOYHOI0 BUKOHAHHS 3aKOHIB, IOBaru 0
MpaBMJI COLiaJIiCTUYHOTO CIiBiCHYBaHHS.

3. llopanbiui HaykoBi po3po6KU L0A0 Teopil PyHKIIA HOPM KPUMiHAIBHOTO
npaBa MOXJIMBI Yepe3 MUPOKe HAyKOBE 06TOBOPEHHS OKPeCJeHUX HaMU NPO6JIeM.
[Ipu 1bOMY, Ha Hallly AYMKY, CJIi/l BUXOAUTH i3 LIMBi/li3aniiHOr0 MiAX0AY, @ HE «TST-
HYTHU» 3 PaJISHCBKOTO MUHYJIOTO i/1e0/10reMy KOMYHICTUYHOI0 PeXXUMY, HaJiJISI04U
KpUMiHa/IbHe NMpaBo QYHKIISAMH, IKi aHi 32 Cy4YacHUX YMOB, aHi 32 YMOB PO3BUTKY
KpaiHu B XX CT. He BUKOHYBaJIMCs Ta U He MOTJIU Oy TH peasii3oBaHi.
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YIOJIOBHOI'O IIPABA

AHaau3upyromcsi npobaembvl YHKYULl HOPM y20/108HO020 Npasd vepe3 CONo-

cmasJieHue ux codepicausi ¢ npagosoli npupodoli Memodd y20/108HO-NPABOBO20 pe-
eynuposaHusi. [leaaemcs 8b1800, Ymo PyHKYUU HOPM y20/108HO20 NPABA HEBO3MONiC-
HO uzyyams 6e3 yuéma 3a0a4 ompacau hpasd u Memodd npago8ozo pezyaupo8aHUsl.
KoHcmamupyemcsi, umo HOpMbl Y20108H020 NpAsd, YyCMAaHA8/AU8awujue HaKa3aHue
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3a cogepuieHuUe y20/108H020 NPABOHAPYUIEHUS], 8bINOIHSIOM d8e 2/1a8Hble PYHKYUU -
npedynpedumeibHy0 U 80CCMAHOBUMENLHY .

Kamouessie cnosa: npasosasi yHKyusi, mMemod npagogozo pezyauposaHus,
y20/108HO-NPABOBOE pezyAuposaHue, hpedynpedumeabHas @YHKYUs, Y20/108HO-Npa-
808ble OMHOWEHUST, B0CCMAHOBUMENbHAST DYHKYUSI.

Oleksii M. LYTVYNOYV,

Doctor of Law, Professor, Honored Worker of Education of Ukraine

(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine);

Igor 1. MYTROFANOYV,

candidate of law sciences, associate professor

(Kremenchuk Mykhailo Ostrohradskyi National University, Kremenchuk, Ukraine)
METHODOLOGICAL APPROACHES TO SOLVING PROBLEMS OF THE CRIMINAL LAW
FUNCTIONS

Problem’s setting. Particularly acute today is the issue of the social purpose
of criminal law, which occupies the most important place in the system of Ukrainian
law. This is due to its hierarchy in this system and to the performed functions, as if
the regulation of other branches of law stops, then the criminal and legal regulation
begins. However, today there are a number of unresolved aporia, through which the
science of criminal law can not exist without the ideology of the Soviet legal tradition.
Approaches to determining the definition of the function and their types, attributing
criminal law with the ideological, educational and other functions, can not get rid of
the Soviet past.

Analysis of recent studies. The problems of determining the function are under
the scope of such scholars in the field of forensic science as: D. I. Anisimov, M. I. Baitin,
V. K. Duiunov, L. E. Zvecharovskyi, M. I. Kovalov, S. V. Maksymov, V. V. Maltsev, R. I. Mykhie-
iev, A. V. Naumov, P. P. Osypov, A. S. Otsiatsia, M. I. Panov, A. A. Piontkovskyi, V. S. Prokhorov,
B. T Razhildiiev, V. H. Smyrnov, V. Ya. Tatsii, P. A. Fefelov, V. D. Fylymonov, V. V. Shablystyi
and others. However, the overall degree of discussions has not been decreased, but
otherwise, the problems of functions of the criminal law norms continue to cause great
interest among scholars in the field of forensic science, expanding the range of discussed
issues and increasing the breadth of the discussion field.

The objective of this study is to outline the approach to study the functions of
the criminal law norms on the foundation of the tasks of the law branch and the method
of criminal and legal regulation.

The main part. The author has analyzed the problems of criminal law functions
through the comparison of their content with the legal nature of the method of criminal
and legal regulation. The problem is in the compliance with the requirements of formal
logic in determining the definition of regulatory (regulating) function of criminal
law, which is applied together with the definition of criminal and legal regulation.
Therefore, considering the mechanism of criminal and legal regulation while allocating
the regulatory function is meaningless, as there is unwanted contamination of these
criminal and legal phenomena. However, the functions of law should be regarded
as independent main areas of criminal and legal regulation. That’s why the name
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“regulatory” for the function makes it impossible to understand the content of
the definition of legal regulation, but only gets a researcher to a dead-end of the
cognition of criminal and legal matter.

The specificity, nature and character of performing the functions of criminal and
legal regulation are defined by the method. The latter enables the accomplishment
of the tasks of criminal law, ensuring the appropriate level of the implementation of
the rights and execution of the duties by the subjects of criminal law. The action of
criminal and legal method is associated with such special means of influence, when
the main legal consequence is imposing prohibitions and obligations, but not giving
a certain right to the subjects. In other words, the legal prohibiting orientation and
and influence - are the most significant characteristics of criminal law and its method.
The duty of the subjects of criminal law not to commit acts prescribed by the norm of
the Special Part of the Law on criminal liability is the result of the legal prohibition
by the will of the state; this duty derives from the constitutional one - to observe
the regulations of the laws and the Constitution of Ukraine.

Thus, the specificity of the method of criminal and legal regulation allows the
statement about the diversity of the concepts of the function and method in the context
of criminal law and in any case, they can not be identified, because it would lead to
an incorrect understanding of the mechanism of criminal and legal regulation.

Conclusions. Thus: 1. The norms of criminal law establishing the punishment
for a criminal offense, perform two main functions - preventive and restorative.
2. Allocation of other functions has an additional nature, but the main one we have
to admit the accomplishment of the tasks of criminal law and the nature of criminal
and legal regulation while clarifying them. Otherwise, this approach may lead to the
allocation of the functions that are not inherent to the norms of criminal law. 3. Further
scientific developments of the theory of functions of criminal law norms are possible
through a broad scientific discussion of the outlined by us problems. However, in our
opinion, we should consider civilized approach, rather than to “pull” out of the Soviet past
by the ideological communist regime, providing the criminal law with the functions that
were not performed and could not be implemented either under the current conditions
or under the conditions of the country’s development in the XX century.

Key words: legal function, method of legal regulation, criminal regulation,
the preventive function, criminal and legal relations, restorative function.
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