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HPUHLIUII TAEMHOI'O I'OJIOCYBAHHSA B ACIIEKTI
3JIOB’)KUBAHHS BUBOPYUMMU ITPABAMMU

[IpuHIMTT TAaEMHOTO TOJIOCYBaHHS € IHCTUTYUIHAHUM TMPUHIIMIIOM
BuUOOpUyoro mpaBa. BiH 3akpiIUIIOEThCS a  aKTaxX  HAI[lOHAJIBHOTO
3aKOHOJIAaBCTBA, a TaKOXk, BU3HAETHCS OJIHUM 3 MDKHAPOJHUX CTaHIApTIB B
chepi BuOOpuoro mpaBa. KpiM TOro, MNpHUHIUII TAEMHOTO TOJOCYBaHHS
BUCTYNA€ OJTHUM 13 MEXaHI3MiIB 3a0e3MeUeHHs BUIBHMX Ta YECHUX BUOOPIB.
3okpema, Benemiiicbka kowmicisi BBaxae: «lIpaBo BHOOpIIB Ha TaeMHE
rOJIOCYBaHHS SIK OJIMH 3 acCHEKTIB CBOOOIM BHUOOPIIIB HE MOBUHHO >KOJHUM
YHHOM OOMeXyBatucsi abo mopyuryBatucs» (4, c¢. 193). 3 ormsagy Ha
3a3HAUCHE aKTYal13ye€ThCsl HEOOXITHICTh JOCIHIKCHHS MPUHIUIY TAEMHOTO
TOJIOCYBaHHS B acleKTi 3JI0BXKMBaHHS BUOOpPYMMH TIpaBaMH, 3 METOIO
BUSIBJICHHSI TIPOOJICMHHMX THTaHb Ta iX YCYHEHHS IIJISIXOM BJIOCKOHAJICHHS
HaIllOHAJIbHOTO 3aKOHOJABCTBa ISl 3a0€3MEUeHHS peaiizamii W 3axXucTy
TAEMHOTO TOJIOCYBaHHSI, BUIbHHX Ta YECHUX BUOOPIB 30KpeMa.

Ilogo mnuTaHHS, MO X CHiJ PO3YMITH M 3JIOBXHUBAHHSAM TPABOM
CTOCOBHO (hopMm Oe3mocepeHboi JAeMOKparTii, TO B HayKoBa JiiTepaTypa
aKIICHTY€ yBary Ha TaKMX MOMEHTax, K «CHPSMOBAHICTh Ha 3JIHCHEHHS
HaMipiB, IO CynepeyaTh el KOHCTHTYIIHHOTO mpaBomopsaky» (6, c. 33),
(GIIWCHEHHS TMpaBa B MPOTHpiudi 3 Horo mnpusHaueHHsM» (7, c¢. 39),
«BUKOPWCTaHHS TpaBa 3 BHHATKOBOIO METOIO 3aBAATH IHIIOMY IIKOAY» (8,
c.115). Sk wnaromomryBa B. II. I'pubaHOB, rImMOOKMiA 3HABElb Ili€l
npoOieMaTHKy, MiJ 3J0BXKHUBAaHHSAM IMPABOM CIIIJl PO3YMITH «BUKOPUCTAHHS
YIOBHOBRXEHOIO 0CO00I0 HEJO03BOJICHMX (OpM TOBEOIHKM B Mexax
JI03BOJICHOT HOMY 3aKOHOM 3arajbHOro THITYy MOBEAIHKI» (5, ¢. 55).

Sx Bupmaerbcs, nii  cyO’€kTiB BUOOpPYMX TMPABOBIAHOCHH, IO
3MIMCHIOIOTHCS B MEXKax HaJaHWX iM TpaB, ajie 3 TOPYIICHHSIM iX MEKX,
MPaBOMIPHO OXapakTEPU3yBaTH SK 3JIOBKMBAHHS BHOOPUYMMHU TIPaBaMHu.
OcHoBHa #oro crenudika mojsirae B TOMy, IO Aii MOpYyIIHUKA (HOpMAaIBHO
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CIHUPAIOTHCS Ha HAJIEXKHE oMY MpaBo, OAHAK MPU KOHKPETHIM oro peanizarii
BOHU HaOyBalOoTh Takoi (OPMH 1 XapakTepy, 110 NPU3BOAUTH J0 MOPYILIECHHS
IpaB Ta OXOPOHIOBAHMX 3aKOHOM IHTEpECiB 1HIMX 0ci0. TakuM YHUHOM,
TEPMIHOM  «3JIOBXKMBAaHHA BHOOpPUYMMH TIpaBaMU» MOXHA [O3HAYUTU
3acTOCyBaHHA (POpMaIbHO HE 3a00POHEHUX YUHHUM 3aKOHOJIABCTBOM METO/IIB
1 TPAaKTUK, MO0 MOPYIIYIOTh BUIbHE BOJICBUSBIEHHS T'POMAJsH Ha KOPUCTbH
OJIHOTO 3 KaHJIuJaTIB ab0 MepelKo/KalTh Horo 3iailicHeHHI0. OTXe, Mpo
3JIOBKMBAHHS BHOOPYMM IIPAaBOM MOKHA BECTH MOBY JIAIIE TOMi, KOJIH:
a) B 0COOM € BIJIMOBITHE TIPAaBO; 0) BOHO 3IHCHIOETHCSI BUKIIOYHO 3 HAMIPOM
3aMoMAIsITH IIKOAY 1HIIN 0c0o01 a00 MEepelKOAUTH BUIBHOMY BOJIEBHUSBICHHIO
TpOMaJIsiH; B) BITHECEHHS 10 3JIOBKMBAHHS MpaBaMH HE 3aCTOCOBYETHCH,
SKIIO 3aKOH MICTHTh HOPMH, IIPSIMO pO3paxoBaHi Ha MOAIOHI CUTYyaIlii.

Crin 3ayBayKWTH, 0 B TIEPEBAKHUX BHUMAAKAX MEKa MK 370BKHBAHHSIM
IpaBOM 1 TMPaBOMOPYIICHHSIM € HAJA3BMYaiHO TOHKOIO 1 PYyXOMOIO.
Sk cripaBeyBo 3ayBakuB [. B. CoBETHIKOB, «OUIBIIICTh JisiHb, CHOTOIHI
3a00pOHEHUX 3aKOHOM, KOJIMCh OYJIM 3JI0BKMBAHHIMU MpaBoM. ChOTOAHINIHI
3JIOBXKMBAHHS — 3aBTpAIllHI MPaBOMOPYIICHHS, $KI TIOBUHHI OYyTH B
Mai0yTHROMY 3a00pOHEHI B 3akoHI» (9, ¢. 45).

3 mi€i TOYKM 30py 3 OISy Ha HEOJHO3HAUHICTh TOJIOKEHb
3aKOHOJIAaBCTBA Ta BIJICYTHICTh CYJOBOi MPAKTUKH aKTYyalli3ye€TbCS MUTAHHS
Ipo Te, AK1 caMe [I1i Ta 3 O0KY AKUX came Cy0’€KTIB € MOPYIICHHSIM IPUHLIUITY
TAEMHOTO TOJIOCYBaHHS. 3arajlbHONPHUHATOI € JAyMKa, IO 3MICT IIhOTO
MPUHLKUIY O3Ha4Yae 3a00pOHY KOHTPOJIIO 3a BOJIEBHUSBICHHSM BHOOPIIB.
30kpema, HaliOHaIbHE BHOOpYE 3aKOHOJABCTBO PO3KPHBA€E 3HAYCHHS
TAEMHOTO TOJIOCYBaHHS SIK 3a00pOHY KOHTPOJIIO 32 BOJICBUSBICHHIM BHOOPIIIB
(ct. 7 3akony Ykpainu «IIpo BuGopu Ilpesuaenrta Ykpainu», cT. 7 3akoHy
VYkpainu «IIpo BuOOpM HapogHMX JenyTariB YKpaiHu» Ta cT. 7 3akoHy
VYkpainu «IIpo micueBi Bubopu»). Onnak, 3axkoH Ykpainu «IIpo BuOOpH
[Ipesunenta Ykpainu» ta 3akoH Ykpainu «I[Ipo mMiciieBi BUOOpU» 101aTKOBO
3aKpITUTIOI0TH 3a00poHy (oTorpadyBaHHs, Bieodikcailii B Oyap-aKuil crocio
pe3yNbTaTiB BOJEBUSBICHHS BUOOPIIIB B KaO1HI JJIsl TAEMHOTO TOJIOCYBaHHS, a
TaKOX JEMOHCTpAIliI0 BUOOpIIEM pe3ysIbTaTiB BOJIEBUSIBJICHHS Y MPUMIIICHHI
JUISL TOJOCYBaHHS 1 BHU3HAYAIOTh BKa3aHl [ii MOPYIICHHSM Ta€MHHUIII
rOJIOCYBaHHS.

[TopymmieHHss TaeMHHWIII TOJIOCYBaHHS € 3JIOYMHOM, Tepea0aYeHUM
crarrero 159 KpuminaneHoro kojekcy VYkKpaiHu, sika 3 ogHOro OOKy, 3a
3araJIbHONPUMHATUM PO3YMIHHSAM BHKJIIOYAaE 3 KOJa CYO’€KTIB 3JI0YUHY
caMoro BHOOpIIS, a 3 1HIIOTO B CYKYIMHOCTI 13 3a3HAYEHHUMHM TMOJIOKEHHIMHU
3akony Ykpainu «IIpo BuGopu Ilpesunenta Ykpainu» Ta 3akoHy YKpaiHu
«IIpo wmicueBi BuOOpW» NOIMyCKae W 1HIE TIyMadeHHs, SKe mepeadadae
MOKapaHHs 1 JJisi camoro BUOOpI (B Tod ke yac 3akoH Ykpainu «IIpo
BUOOpU HAPOJHUX JCMYTATIB YKpaiHW» TAKUX TOJI0KEHb HE MICTUTH). TakoxX,
3QIMIIAETHCSA BIAKPUTUM IMHTaHHSA TPO Te, IO BigmoBigHO A0 cT. 159
KpuMiHaJIBHOTO KOJEKCY MOPYIIEHHSM TAEMHUIll TOJIOCYBAaHHS BBAKAETHCS

20



KhNUIAIR(Institutional Repository of KhNUIA)

Iis, SIKa BHUSIBUJIACS Yy PO3TOJIONICHHI 3MICTY BOJICBUSIBICHHS T'POMaJsHUHA,
TOOTO, 4un Oyze B IIbOMY BHUIIAJIKy 3JOUYMHOM cama Jiis ¢oTorpadyBanus abo
Bijieoikcarlii 3a yMOBH 30€peKeHHS BIAMOBIIHUX BIJOMOCTEH B TaEMHHUIII.
Kpim TOro, 3amuimaroThCs HEBPETYJILOBAHUMH M 1HINI MOXJIMBI BapiaHTH
MOBEAIHKYA BUOOPIIS 1100 PO3TOJIOIIEHHS PE3YJIbTATIB CBOI'O BOJIECBUSBIICHHS.

Otxe, momiOHI HETOYHOCTI B 3aKOHOJABCTBI M BIAKPUTI THUTAHHS
3aJIMIIAIOTh MICHE VIS 3J0BXXHBaHb BHOOPUMMHM MpaBaMu, IO SK HACTIAOK
MPU3BOJATH 10 TIOPYIICHh TAEMHUIN  TOJIOCYBaHHS Ta  CBOOOIU
BOJICBUSBIICHHS, 30KpeMa. ToMy, ChOTOJHI B aCHEKTi MPUHIIUITY TAEMHOTO
rOJIOCYBaHHS  ICHy€ HEOOXITHICTb TPOBEAEHHS UITKOI MeEXi  MiXK
3JIOBKMBAHHSIM TPABOM 1 TIPABOMOPYIIEHHSM, a came: 3aKpiuTH B
HaIllOHAJTFHOMY BHOOPUYOMY 3aKOHOJABCTBI MPUHITUIT TAEMHOTO TOJOCYBaHHS
HE TUIBKH SIK MTPaBO BUOOPIIS, CIPSIMOBAHE HA 3aXHCT HOro BUOOPUYUX MpaB Ta
3aKOHHHUX I1HTEpEeCIB, ajle 1 K MOro OOOB’S30K, CIPSMOBAHUN Ha 3aXHCT
CYCIUIBHUX 1HTEPECiB, a TaKOoX, IOTPIOHO BHECTH 3MiIHM 10 cT. 159
KpumiHaJibHOTO KOJIEKCY, KOHKPETHU3YBABIIIH CKJIaJl epea0auyeHOro 3JI0UHHY.
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