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AKTyanbpHI TUTaHHS 320€3MeYeHHS IPABOBOI TOMOMOTH B KPUMIHAJTLHOMY
MPOBAHKEHHI1

3axucT mpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB OCOOM Yy KPUMIHAIBLHOMY
MPOBAKEHHI € OJHUM 13 MPIOPUTETHHX 3aBAaHb, 3akpimieHux y cT. 2 KIIK
Vkpainu [1]. YV mnonoxennsx 1iei crarri KIIK VYkpainu 3akpimieHo, 1o
KpUMIHAJIbHE TPOBA/KEHHSI CIPSAMOBAHE HAa 3aXHUCT OCOOHM, CYCHUIbCTBA Ta
JIep’KaBU B1J KpUMIHAJIBHUX TPABOMOPYIIEHb, OXOPOHY IpaB, CBOOO 1 3aKOHHHX
IHTEpECIB YYaCHUKIB KPUMIHAJIBHOTO MPOBAKEHHS, a TAaKOX 3a0€3MeUeHHs
HIBUIKOIO, MMOBHOTO W HEYNEPEIKEHOI0 PO3CIIAYBaHHS Ta CYIOBOIO PO3IJISIAY,
o0 KOXXKHUH, XTO BUMHHUB KPUMIHAJIBHE MPABOMOPYIICHHS, OYB MPUTATHYTHHA 10
BIJIOBIJIAJILHOCTI B Mipy CBO€i BUHH, KOJICH HEBUHYBAaTHil HE OyB 0OBMHYBaUeHUI
abo 3acykeHuHM, KonHa ocoba He Oyna mignaHa HEoOIPYHTOBAHOMY
MpOIECyaIbHOMY TIPUMYCY Ta 00 [0 KOXXHOTO YYacHHMKa KPHUMIHAJIBHOTO
IPOBa/IKEHHA OyJia 3aCTOCOBaHa HaJjeXHa IPaBOBa MPOIeaypa.

3aBgaHHS IWIOJO0 3AIMCHEHHS 3axXUCTy OcoOM 3 HaJlaHHAM MPaBOBOI
JIOTIOMOTH € TIEPIIOYEPTOBUM TIiJ] Yac 3MIMCHEHHS KPUMIHAIBHOTO MPOBAJKEHHS.
OnHaK BOHO YCKJIAJIHIOETHCA THM, IO BHACIIJOK HEIOCTATHOCTI JOCTOBIPHOT
iHopmalli Ha mepmoMy €Tami  IPOBEIEHHS JIOCYIOBOTO  PO3CIiAyBaHHS
KPUMIHAJILHOTO TIPABOIMOPYIIIEHHS TI€BHA YacTHHA TMPOIECYalbHUX PIIIECHb
CJIITYOTO, MPOKYypOpa IPYHTYIOThCS Ha HMOBIpHUX BimomocTsx. Iloctae peanpHa
3arpo3a HEOOIPYHTOBAHOIO, XO04Ya M THUMYACOBOTO, OOMEXKEHHs MpaB, CBOOOI 1
3aKOHHHUX 1HTEPECIB 0COOM, a TAKOX 3aMOISIHHS KO OXOPOHIOBAaHUM 3aKOHOM
mpaBaM Ta iHTepecaM. ToMy, KO0 HE BUABHUTH MPOIIECYaIbHI TIOPYIIEHHS BXKE Ha
MOYaTKy KPUMIHAJBHOTO MPOBAKEHHSI, MOJAJbIIe 3a0€3MEeUCHHs 3aXUCTy IpaB
0co0M, 1I0JI0 AKOi BUMHEHO KpHUMIHAJIbHE MPABONOPYIICHHS, MOXXE MPUBECTH 10
NEBHUX HETaTUBHUX IOpUIWYHUX HachiakiB. [lonpu ne, y unnnomy KIIK Ykpainu
HEMa€ 3aKOHOJIaBUOTO BU3HAYEHHS MOHATh «3a0€3MeUYeHHs MPaBOBOI JOMIOMOTH,
«BaXHCT», «IIPaBO HA 3aXHUCT». TakoXK MO3UIli HAYKOBIIIB CTOCOBHO TIyMaudCHHS
WX TIOHSTH PI3HATHCS, IO CYTTEBO YCKIIAJIHIOE peaji3aililo MpaB 1 3aKOHHUX
IHTEpECIB YUaCHUKIB KPUMIHAIBHOTO MTPOBAKEHHSI.

VY 3B’s3ky 13 3anpoBamxkeHHsM y KIIK VYkpaiam 2012 poky 3HauHOi
KUIBKOCT1 HOBEJI, TTIOCTa€ HEOOXIAHICTh OOpaHHS KOHIIENITYaJlbHO HOBOTO IMiIXOIY
0 11X TEOPETUYHOTO TEePEOCMUCIEHHS Ta MPaKTUYHOTO 3acTOCyBaHHsS. 3a
pe3yibTaTaMu JTOCTIIKEHHS, TOHATTS «3aXUCT» BU3HAYEHO JIMIIE B MOJIOKEHHI 1.
5 cr. 1 3akony VYkpainu «IIpo anBokaTypy Ta aJBOKATChKY MisUIBHICTHY [2].
30Kpema, 3a3HAYCHO, 110 HAJaHHS MPaBOBOI JOMOMOTH — II€ BUJ aJBOKATCHKOI
JUSTBHOCTI, SIKMM ToJiArae B 3a0e3leyYeHHl 3aXHCTy IpaB, CBOOOA 1 3aKOHHHX
IHTEpEeCIB  MIJ03pIOBAHOTO, OOBHHYBAaYEHOTO, IMIJCYJHOIO,  3aCy[KEHOTO,
BUIIPABJIAHOTO, OCOOU, CTOCOBHO SIKO1 MepeAdavaeThCsl 3aCTOCYBAHHS TPUMYCOBHUX
3aX0/lIB MEIMYHOTO YU BUXOBHOI'O XapakTepy a00 BUPIIIYETHCS MUTAHHS MPO iX



3aCTOCYBaHHS Yy KPHMIHAJIBHOMY TPOBAKEHHI, MO0 OCOOM, CTOCOBHO SIKOT
pO3TIAIA0Th MUTAHHS MPO BUJA4Yy 1HO3EMHIM JeprkaBi (EKCTpaIuIliio), a TaKOX
0ocoOHU, sIKa TPUTIATAETHCA JO aAAMIHICTPATUBHOI BiAMOBIJAIBLHOCTI IMiA dac
O3Sy CHpaBH MPO aIMIHICTpATHUBHE MpaBonopylieHHs. Bongnovac y m. 2 cr. 1
Or0 3aKOHY BCTAHOBJICHO, IO aJBOKATChbKa [ISUIbHICT — 1€ HEe3aJeKHa
npodeciifHa OISUTBHICTH — aJBOKaTa IIOJ0 HaJaHHSA IPaBOBOi  JOTOMOTH,
MPEAICTaBHUIITBA Ta HA/IAHHS IHIIWX BUIIB IPABOBOi JIOMOMOTH KIIIEHTY. Y 1. 7
Ii€1 CTATTI BU3HAYEHO, IO KITIEHT — 1ie (pi3nyHa abo ropuandHa ocoda, IepxKana,
OpraH Jep>KaBHOI1 BIIaJM, OpraH MICIIEBOTO CaMOBpSAYBaHHS, B 1HTepecax SIKUX
3IIHCHIOETECA aIBOKATChKA MISUIbHICTh. AHAJOTIYHUNA IMAXIJ 3aKOHOAABIL MU
crioctepiraemo i1 B monoxkenHi 4. 1 ct. 20 yunHoro KIIK Ykpainu «3abe3neueHus
IpaBa Ha 3aXHUCT», JIe BCTAHOBJICHO, 1[0 MPAaBO Ha 3aXHCT MAIOTh Ii103PIOBAHUH,
OOBUMHYBAau€HUM, BUIPABIAHUM, 3aCy)KEHUMN, K€ OXOIUIIOE MOXKIIMBICTh HANATH
yCcHI ab0 MUCHMOBI TOSICHEHHS 3 TPUBOJY MiJO3pU YM OOBUHYBA4YCHHS, IPABO
30MpaTd 1 ToJaBaTH JoKa3u, OpaTd OCOOUCTY y4acThb y KPUMIHAIBHOMY
MIPOBA/IPKEHHI, KOPUCTYBAaTUCA TIPABOBOIO JOTMOMOIOI0 3aXHMCHHUKA, a TaKOX
peanizoByBaTH 1HIII IpolecyaibHi mpasa, nepeadauveni KIIK Ykpainu. YV mpomy
KOHTEKCTI MO>KHA HABECTU MPUKIIAIA 3aKOHOAABYOTO BPETYJTIOBAHHS MOHATIHHOTO
amapary 3 aHaJli30BaHUX MMUTaHb B 1HIIMX KpaiHax. 3okpema, y . 7.0.27 ct. 7 KIIK
AzepOaiixaHy 3aKkpilyieHoO, 10 HAJaHHS MPaBOBOi JOMOMOTH — 1€ MPOoIeCyalibHa
JUSATBHICTh, $IKY 3A1MCHIOIOTH 3 METOK CIPOCTYBaHHS a00 TOM’SIKIIEHHS
OOBHHYBAU€HHS, BHUCYHYTOI'O TPOTH OCOOM, TIJO3PIOBAHOI B YYHMHEHHI
nepea0ayeHoro KpUMIHAJIBHUM 3aKOHOM JIsSIHHA, 3aXHCTy ii mpaB 1 cBOOOM, a
TaKOXX BIJTHOBJICHHS TOPYIIEHHX MpaB Ta CBOOOJ 0COOM, HE3aKOHHO IiJIJIaHOi
KpUMIHAJIbHOMY TiepeciiayBaHHio [3]. Ha migctaBi mpoaHani3oBaHUX MOJIOKEHb
yuHHOro KIIK Ykpainu 70X0IMMO BUCHOBKY, 1110 Y KPUMIHAJIbHOMY MPOBAJIKEHHI1
3a0e3MeUeHHs TIPABOBOI JIOMOMOTH Ta MPaBO HAa 3aXUCT MAIOTh TUIbKU YYaCHHKH,
AK1 Oe3nmocepeHbO BH3HAaueHI B #oro Hopmax. Cmijg 3’dcyBaTh, 4u Mae
NOTEepPIUINH, MopuUaMYHa ocola, JepkaBa, OpraH JIep>KaBHOI BIaIW, OpraH
MICIIEBOTO CAMOBPSTyBaHHS Ta 1HIII TIPABO HA 3aXHUCT.

[IpoTsiroM  ocCTaHHIX JBaIsATA POKIB  3aKOHOJABEIb  IIKIIyBaBCH,
31e01IBIIOr0, JIMIIE 3aXHWCTOM IPaB IMiI03PIOBAHOTO, OOBHHYBaueHoro. HapiTh
nicas npuiHATTA ynHHOTO KIIK VYkpainu 2012 poxky nmuTaHHS 3aXUCTY OKPEMHX
YYAaCHMKIB KPUMIHAJIBHOTO MPOBA/KEHHS 3AJIMIIMINCS HEBUPIIICHUMH, 30KpEMa,
IIe CTOCYEThCA 3aXUCTy Ta 3a0e3meueHHs] IPaBoOBOi JOMOMOTH ToTepmiiomy. Taxk,
3a0e3MevyBaTd MPaBOBY JOTIOMOTY MOXE HE 3aXMCHHK-3JIBOKAT, a 3aXHUCHUK-
NPEICTaBHUK, IO 3HAYHO 3BYXY€ MpaBa W OOOB’S3KM B TMHTAHHAX 3aXUCTY
notepnuioro. CtocoBHo gociipkyBaHoro nutands H. B. MuxaiinoBa 3ayBaxkuia,
[0 3aXMCT MOTEPIIOr0 CTAHOBUTh CEHC KpUMIiHAJIBHOTO mporecy [4, c. 203].
CyuacHe KpHUMIHAJbHE TMPOBA/KEHHS € JOCUTh CKJIAQJHOK  CHCTEMOIO
MpoleCyaTbHUX MPABOBITHOCHH 1 TIPOLIECYATBHUX JiH, 10 MOTpeOye MOAAIBIIOTO
BJIOCKOHAJICHHS.

Ha mincraBi 3a3HayeHOro JOXOJMMO BHUCHOBKY, IO IIPOaHali30BaHi
nojiokeHHs1 cymnepedats 4. 1, 2 cr. 24 Koncrutyuii YkpaiHu, y sKiil 4iTKO
BU3HAUEHO, L0 FPOMAJSIHM MalOTh PIBHI KOHCTUTYILIWHI MpaBa W cBOOOAM Ta €



pPIBHUMHU Tepes 3aKOHOM, a Takoxk il cT. 129, nme 3akpiluieHO pIBHICTH YCiX
YYaCHHUKIB CYyZOBOTO MPOIIECY Tepes 3aKOHOM 1 cyJioM. Taka piBHICTh 3aKkpirjieHa
mie iy 1. 3 cT. 7 «3araibHi 3acajyi KpUMIHAJIIBHOTO NMpoBakeHHs» ynHHOro KITK
VYkpainu. 3azHaueHe MIATBEPIKYETbCS W MIKHAPOAHUMHU TPABOBUMH aKTaMHU.
3okpema, y cr. 7 3aranpHOi JeKiaparlii mpaB JOAUHU [S] mepeadadyeHo, 1o BCl
JIOA PIBHI MEpe 3aKOHOM 1 MaloTh OJHAKOBE IPaBO Ha PIBHUM 3aXHUCT iX
3aKOHOM, a B CT. 8 3aKpIIUICHO, IO KOXKHA JIIOJAMHA Ma€ MpaBo Ha edEeKTUBHE
BIIHOBJICHHS B TIpaBaX KOMIICTCHTHHMH HAIIOHAJILHUMH CyJAaMH Y BHUIIQJIKax
NOpylIeHHsT 1i OCHOBHUX TMpaB, HadaHux KOHCTUTYIIEI0 YH 3aKOHOM.
MixHapoIHUN MaKT TPO TPOMAASHCHKI Ta TOMITHYHI mpaBa [6] 3000B’s3ye
nepkaBy 3abe3neynTu Oyab-akiii 0co01 epeKTUBHUN MPaBOBUM 3aXUCT y pasi
nopyuieHHsi ii mpaB 1 cBo6ox. [IpaBo Ha 3axucT Oyab-KOi 0COOH, fKa IIHOTO
noTpedye, 3a0e3MeUyroTh JepKaBa, il KOMIETEHTHI 3aKOHO/aBul, aAMIHICTPATUBHI
Yy CyJOBI OpraHu. 3a0e3Me4yeHHs MPaBOBOI JOMOMOTH 1 MOCWJIECHHS MPaBOBOTO
3aXMCTy OCOOH, PO3IIMPEHHS Ta 3MIIHEHHS MIPABOBUX TapaHTIH i1 mpaB 1 cBOOO/ B
yMOBaX PO3BHUTKY JIEMOKpATii, a TAKOXK YTBEPKCHHsI HE3aJISKHOI CYJI0BOi BiIaJIv
SK BU3HAYaJIbHOTO TapaHTy LMX MpaB 1 cBOOOJ, CIPaBeUIMBOCTI W 3aKOHHOCTI €
HEOOX1IHOI0O YMOBOIO (DYHKIIOHYBAaHHS JIEMOKPATUYHOI IIPaBOBOI JI€p’KaBH.
3akpimieHi 3acagu  (MPUHIMIM) MaOTh BaXXJIMBE 3HAYEHHSA, OCKUIBKH 1€
BU3HAYAJIbHI, (PYyH/IAMEHTAJIbHI ¥ IMIIEpaTUBHI MOJOKEHHSI BCbOI'0 KPUMIHAIBHOTO
IIPOBA/IPKEHHS, MOKJIMKaH1 3aXMILATH MpaBa, CBOOOIM 1 3aKOHHI ITHTEPECH KOXKHOTO
y4acHUKa KPUMIHATBHOTO TIPOBAKECHHH.

VY cywyacHuX ymoOBax OJHHMM 13 MNpPIOPUTETHUX HAINpPSMIB € 3aKOHOAABYE
3aKpiMieHHs Ta 3a0e3MeueHHs] HAJIeKHOro W e(EeKTHUBHOTO MPABOBOTO 3aXHUCTY
npaB 1 3aKOHHUX IHTEPECIB 0COOM, HaJlaHHA MPaBOBOi JomoMoru. [lepkaBa mae
BUPILIUTHU MPOOJIEMHI MUTAHHA MO0 3a0€3MeYeHHs] MPaBOBOi JOMIOMOTH 3 METOIO
3aXMCTy MpaB, CBOOOJ 1 3aKOHHHUX i1HTEpeciB ocobu. Ha 3akoHomaBuoMy piBHI
JIOIUTBHO 3aKPIMUTH TOJOXKEHHS, 3TIHO 3 SKUM 3aXUCT Y KPUMIHAIHHOMY
MIPOBA/PKEHHI MOJISITaE B MPOIMOPIIIHHOMY 3a 00csroM 3a0e3nedeHH] Ta peanizalii
mpaB, cBOOOJ 1 3aKOHHUX IHTEPECIB YCIX YYacCHHWKIB, SIKi 3allydeHi 70 cdepu
KpPUMIHAJIBHOI TIPOIECYallbHOI MIsUTBHOCTI, M0 OyJae BIAMOBiAaTH BHUMOTaM
MDKHApOJIHUX TPABOBUX CTAHJAPTIB Ta 3acajaMm (IPUHIMIIAM) HalliOHAJIBLHOTO
KPUMIHAJILHOTO MPOLIECYATbHOTO ¥ 1HIIIOTO 3aKOHOJJAaBCTBA Y KpaiHH.
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