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MMPABOBOI CTATYC YUYACTHHUKA
YI'OJIOBHOTI'O ITPOLECCA,
HPEJOCTABJIAIOLIEI'O ITPABOBYIO
nmomMomb B YI'OJIOBHOM ITPOU3BOACTBE

Enena MAPTOBHUIIKAS,
KaHAWUAAT IOPHINYECKUX HayK,
JIOLIEHT Kaeaphl YTOJIOBHOTO MPOIECcca M OPTaHU3aLUH JOCYIeOHOTO CIEICTBHUS
XapbKOBCKOTO HAIIMOHAIBHOTO YHUBEPCUTETA BHYTPEHHHX JEIT

Auexcanap FOXHO,
JIOKTOP IOPUANYECKHX HayK, podeccop, 3aBeyronuii kadeapoii yrolroBHOTO
npolecca U OpraHu3aliy JOCyeOHOro pacciaeaoBaHus
XapbKOBCKOTO HAallMOHAJIBHOTO YHHUBEPCUTETA BHYTPEHHUX JIE]T

AHHOTADIUSA

B crarbe npoBoauTCs TEOpEeTHUECKOE UCCIEOBAHUE 3aKOHOAATENbHBIX, HAYIHBIX U
MPUKIIAJHBIX TOJI0KEHUH 10 BOIPOCaM MIPAaBOBOTO PETYIMPOBAHUS CTAaTyca yJacTHUKA
YTOJIOBHOTO TIPOIECCA, KOTOPBIN MPENOCTABIIAET IIPABOBYIO IMTOMOIIE B XOJIE€ YTOJIOBHOTO
npousBozcTBa. [Ipu 3ToM IpoaHanIu3MpPOBaHbI Pa3INYHbIE HAYYHBIE TOUKU 3PEHHS 110 HC-
CJIeIOBaHHBIM BONIPOCaM M MaTE€PHaIIbl IPABOIIPUMEHUTENBHON MPAKTUKHU, B OTHOIIEHNT
KOTOPBIX M3JI0>KCHBI Hay4yHbIC TIO3UIUM aBTOPOB. I10 pe3ynbraram HAy4HOTO HU3y4eHUs
BBISIBJICHB! HEKOTOPBIE POOEIbI M MPOOJIEMHbIE BOIPOCH! B ACHCTBYIOIEM HALIOHAIIb-
HOM YTOJIOBHOM IIPOIECCYalIbHOM 3aKOHOJATENLCTBE. BHECEHBI KOHKPETHBIE MPEIIONKE-
HUS [0 YCOBEPILIECHCTBOBAHUIO OTJEIIbHBIX IOJIOKEHUN YTOJIOBHOTO IPOLECCYAIbHOIO
KoZieKca YKpauHbl ¥ NPaBONPHUMEHHUTENBHOM MPAKTUKY 10 UCCIIEA0BAaHHBIM BOIPOCAM.

Kirouesble ciioBa: nocyneGHOe pacciieloBaHUE, YTOJIIOBHBIM IpoLecc, MpaBoBas
MOMOILb, aJBOKAT, 3AIIUTHUK, YYACTHUKU IPOU3BOACTBA, CTATyC, IIOJIOKEHHUE, 3aKOH,
npoleccyaibHble IPAaBOOTHOIIECHHS, MEXIyHAPOAHBIE AKThI, 3alUTA, CyOBEKTHI, (DYHK-
LS, Hay4qHas MO3ULIHS.
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SUMMARY

The article deals with a theoretical research of legislative, scientific and applied
provisions on the issues of status legal regulation of a participant in criminal proceedings,
who provides legal assistance during criminal proceedings. At the same time, various
scientific beliefs concerning studied issues and the materials of law enforcement practice
are analyzed. According to the results of the scientific study, some gaps and problematic
aspects in the current National Criminal Procedure Code are identified. Specific
proposals to improve certain provisions of the Criminal Procedure Code of Ukraine and
law enforcement practice on the studied issues have been made.
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ITocranoBka npo6iaemsbl. CocTostHUE
3aIIUTHI TPaB, CBOOOJ U 3aKOHHBIX MHTE-
pPECOB JTMYHOCTH B JIIOOOM TOCYHZapCTBE
SIBJISIETCSL OJHOM W3 COCTAaBJISIONIUX €€
npaBuiabHON nonuThku. B Koncrutynun
YKpauHBbI 3aJeKiIapupoBaHa 00I3aHHOCTh
rocymapcTsa o0ecrednBaTh IPABOBYIO
3alIUTy CBOMX Tpa)KIaH, W ITOT MOCTY-
JIaT BBIBEJCH IMepBeHIneil 00sS3aHHOCTHIO
U3 BCEX 3aKPEIUICHHBIX B Hell. Jnurens-
HOE BpeMsl HEeIOCTaTKH B OOecCreYeHUH
3aIIMTHI [IPAB CBOUX TPAXIaH ObLIH Mpe/-
METOM OCTPOU KPUTUKHU CO CTOPOHBI MEXK-
JIyHapOAHOH! OOIIECTBEHHOCTH B UENAX
HEIONMyILIeHUs B JallbHEHIIeM pempec-
CHBHOCTH B JICSITEIbHOCTH CJICJCTBEHHBIX
oprasoB u cyaoB. [loanucas psig ocHOBO-
MOJIATAOMINX JIOTOBOPOB C MEKIYHAPOI-
HBIMHU MHCTHTYLUSIMH, YKpanHa B3sila Ha
cebs1 00s13aHHOCTH IO COBEPIIEHCTBOBA-
HUIO JAHHOTO IIPaBOBOTO HAIpaBJIECHUS,
U, KaK CJIEACTBHUE, YCIENIHO peayn3yeT
UX B 3aKOHOZATEIHHOW W TPaBONPUMEHH-
TEJNBHOU AeATeNbHOCTH. B TO ke Bpems,
ke TOCJe TPHHATHS JEHCTBYIONIETO
YroI0BHOTO MPOLIECCYAILHOTO KOJeKca
(manee — YIIK) YkpauHbl C ero HOBel-
mamu B 2012 rogy U BHECEHHEM IHoOcie
atoro Gonee 570 M3MEHEHHUH, MOMPABOK
U JIOTIONHEHUH K HEMy, BCE K€ Cylle-
CTBYIOT MPOOJIEMHBIE BOMPOCHI, KOTOPbIE
HE TO3BOJISIFOT B IOJIHOM 00BbeMe obecrie-
YUBaTh 3aIUTy MpPaB BCEX yYACTHHUKOB
YTOJIOBHOTO TPOM3BOJICTBA W B IEIOM
YTOJIOBHOTO Tpoliecca. BrImeyka3anHoe
TOBOPUT O HEOOXOMUMOCTH JANBHEHIIINX
HCCIIEJIOBAaHUH ¥ yCOBEPIICHCTBOBAHMS
YTOJIOBHOTO MPOLECCYaIbHOTO 3aKOHO/A-
TENBCTBA YKpaWHEL

AKTyaJIbHOCTH TeMBI HCCJIeI0Ba-
Husi. CyIlecTByromas CHCTEMa 3allUThI
JIUILI, KOTOpBIE IOMajiu B cepy yrojos-
HBIX MPOILIECCYAIbHBIX OTHOIICHUH, SIBIIS-
eTcs Ha CErOHAIIHMM JeHb €Ile HeCOo-
BEpPIICHHOH, HECMOTPs Ha IPUHSITHIC
HoBequtbl B YIIK VYkpaunwsr 2012 rona.
B neiictByromem VYIIK Vkpaunsl pac-
IMPEHBl HEKOTOPhIE MpaBa yYaCTHHUKOB
YTOJIOBHOTO TIpoIlecca MO 3alluTe WX
mpaB, CBOOOJM M 3aKOHHBIX HHTEPECOB,
OJIHAKO €Ill¢ He B JOCTAaTOYHOM OOBbeMe,
YTO BBI3BIBAET HAPEKAHUS OT yYAaCTHHKOB
YTOJIOBHOTO IIPOM3BOACTBA M TEX JIHII,
KOTOpbIE TPH 3TOM OCYIIECTBIISIIOT HX
3alIUTy KaK CO CTOPOHBI OOBUHEHUS, TaK
U CO CTOPOHBI 3alIWTH. BrImensnoxeH-
HO€ CBHJETENBCTBYET O HEOOXOIUMOCTH
WCCIIEIOBAHHS ITOTO HANpaBIICHHUS YTo-
JIOBHOTO Ipoliecca YKpauHbI.

Cocrosinue uccaegopanus. K 3arpo-
HYTBIM B CTaTbe BOIPOCAM y4eHbIE 00pa-
mamics eme Bo Bpems pedictems YIIK
VYipannsr 1960 roma, onHako B CBS3H C TIPH-
natuem YIIK Vipaunsr 2012 roga u ero
HOBEJUT HCCIIEZIOBAaTel 3TOTO HarpasJie-
HUS TIPOZIOJDKAI CBOW M3BICKaHWS. OTH
BOIPOCHI oTpaxkeHsI B padorax: C.E. Abmam-
ckoro, AM. bannypku, 1O.B. baymuna,
B.II. boxsera, B.W1. bopucosa, T.B. Bap-
¢onomeesoit, 5.JI. Bamyk, B.J. I'anarana,
W.M.T"anbnepuna,J1.B.T'onosko,B.1.T'onya-
peuxo, FO.M. I'poreoro, H.W. ['omosckoro,
E.B. unenxo, M.B. lyxosckoro, B.B. Epo-
xuHa, SL.I1. 3efikana, J[.}O. KaByna, O.A. Kan-
ranoBa, O.B. Karmmnoi, I'K. KoxeBHuKkoBa,
A.®. Kouu, B.B. Jlbicenko, JI.JI. Koxo-
peea, HU. Kmamenko, O.I1. Kyumnckoid,
AA. Kouypsr, B.I. JlykameBuua,
E.JI. JlyxkesiHuukoBa, B.T. Manspenko,
A.B. Menpanueako, M.M. MuxeeHko,
T.B. Omensaenko, B.T. Hopa, H.A. Tloro-
petxoro, T.U. Ilpucsokarok, B.M. Casni-
xoro, H.B. CenaropoBa, M.C. Crporo-
Buya, B.M. Teprumnuka, JI.JI. Yoanosoi,
NS Potinwrixoro, T.IdomrHoi, [ 1.B. L [umbara,
B.II. Iu6uku, O.I. Iuno, H.E. Llymuro,
A.A. OxHo, FO.I1. SIHoBuua u np. Ilocne
2012 roma Ha ypOBHE KaHAWAATCKOW IHUC-
CepTallii 3TH BOIPOCHI HCCIIENOBAIHICH
C.E. Abnamckum «3aiura npaB U 3aKOH-
HBIX HHTEPECOB IOTEPIEBIIETO B yIOIOB-
HOM mnpomsBorcTBe» (2014 1), KaBynom
JLYO. «YronoBHO-TIponiecCyanbHBI Mexa-
HIBM OOeCIiedeHrs] TpaB ITOTEPIEBILETro
(dbmznyeckoro nmia) npu AocyneGHOM pac-
crenoBaaum» (2016 1), Menpanuenko A.B.
«O0ecreueHre TpaB JIMYHOCTH Ha I0Cye0-
HOM paccienoBanum» (2018 1), Ha ypoBHE
MOHOrpauu 3TH BOIPOCH! H3ydach Epo-
xunpiM B.B. (2018 1), a Take dparmen-
TapHO JPYyrUMH YYeHbIMH. B TO ke Bpemst
3a mepuon JneiictBus HbiHemHero YIIK
VKpauHbI B HEro, M0 COCTOSHHIO Ha KOHeIl
2018 roxa, 066110 BHECEHO OOsIee 570 M3Me-
HEHWH, TOTIOTHEHUH U TIOMPaBOK, KOTOPBIE
elle He HAlUIM CBOETO OTPAKCHHS B Hayd-
HBIX paboTax 3TOi TeMaTHKH, U, KaK CJel-
CTBHE, TPEOYIOT OTJEIBHOTO HCCIICIOBAHNSL

Ilenn w 3amaum crarbu. HeoOxo-
IUMOCTb JalbHEHIIEro HCCIICIOBAHMUS
MPaBOBOTO CTATyCa YYaCTHUKOB YTOJOB-
HOTO TIpOIiecca, KOTOPBIE TPEOCTABIISIOT
MPaBOBYIO ITOMOIIb B YTOJOBHOM ITPOU3-
BOJICTBE, BBI3BAHO HECOBEPILUCHCTBOM, a
B OTJEJbHBIX CIydasx, U HE CHHXPOHH-
3anueil Mexay co0ol 10 3THUM BOIPO-
caM JICHCTBYIOIIETO YroJIOBHOTO MPOLEC-
CyaJIbHOTO 3aKOHOJATEJIbCTBA YKPaUHBI
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U OTAENBHBIX 3aKOHOB, a TaKXKe IIpaK-
TUKOW ero npuMmeHeHus. B memsax Hapa-
OOTKH MPEATIOKEHNH ¥ PEKOMEHIALHI 11O
BHECCHHIO COOTBETCTBYIOIINX IOIOJNHE-
HU#l 1 u3MeHeHuil B neiictByromuid YIIK
VYKpauHBI IIepesi aBTOpaMH 3TOW CTaThbU
W TTOCTaBJIeHa Takas 3ajaya.

N3noxenne 0CHOBHOTO MarepmaJa.
B nay4Holi TuTEpaType y4eHBIMH HEOAHO-
KpPaTHO OTMEYaJloCh U OTMEYAaeTCsl, YTO
YTOJIOBHOE CYJIOMPOU3BOACTBO SIBIISIETCS
CIIO)KHOM U MHOTOCTOPOHHEW JesTellb-
HOCTBIO MHOTHX OpPraHOB U JIUI, Kpyr
KOTOPBIX OIpenesieH 3akoHOM. Kakiprit
U3 YYaCTHHKOB BBINOJNHIET pa3lINuHbIC
YIOJIOBHBIE TIpOLieCCYyaIbHbIe (YHKIMH,
B CBS3U C YeM OHM HAJEIeHBI 3aKOHOM
pa3HBIMH MO XapakTepy W 00beMy Ipa-
BaMH, a TaKXKe Pa3HBIMH OOS3aHHOCTSIMHU.
Opnnako OOIMM IS KaXKIOTO Y4acTHHKA
YTOJIOBHOTO TIPOHM3BOJCTBA SIBISETCS TO,
YTO BCE OHH, TEM WITH HHBIM 00pa3oM, TIpH-
HUMAIOT yYacTHE B YTOJIOBHOM TPOM3BOI-
CTBE, BCTYNAIOT MEXIy COOOH B yroioB-
HBIE TIPOLECCYaNbHBIE MPAaBOOTHOLICHHS
B coOoTBeTCcTBHM C aedctByroummM YIIK
Vkpaunbel. OTHEM U3 TaKUX yYaCTHUKOB
YTOJIOBHOTO  IIPOM3BOACTBA  SIBIISIFOTCS
UMEHHO JIHIA, KOTOpbIE MPENOCTABISIOT
MpaBoBYI0 NMoMoIllb. Tak, OCHOBHbIE TPUH-
IUIIBI, KaCAIOIHECs] POJIU IOPUCTOB B yTO-
JIOBHOM TIporiecce, npunaTsie Konrpeccom
OOH 27 aBrycta u 7 cenrsiops 1990 rona,
MPEeyCMaTPHUBAIOT, YTO KaXKIBIH YETOBEK
HMEeT MPaBO 00pPaTUTECS K JIF0OOMY I0pH-
CTy 3a IIPaBOBOH ITOMOIIBIO IO 3aIHTE, a
TakKe OTCTAaWBAHUIO CBOMX ITIPaB Ha BCEX
CTaUsAX YTOJOBHOTO CYHOIPOHM3BOICTBA
[1]. Kpome Toro, MexnyHaponHslii makt
«O TpaXNaHCKMX M HOJUTHYECKHX IIpa-
Bax» B cTaTke 14 MpoOBO3MIAIIAET MPaBO
Ka)KJIOr0 4eJioBeKa B Cily4yae ero oOBH-
HEHUSl B COBEPIICHUU IIPOTHUBOIPABHOIO
JEHCTBHS 3allfIiaTh ceOs JIMYHO WIIH
UCTIONB30BaTh MPABOBYIO ITOMOIIb 3alUT-
Huka [2]. JonomHutensHo, B MexnyHa-
porHOM mnakTe «O TpaxTaHCKHX H MOIH-
THUYECKHX TIPaBax» YKa3aHO, YTO KaXJIbII
OOBHHSICMBIil B COBEPILEHHH YrOJIOBHOTO
MPaBOHAPYIICHUS HMEeT KaK MHHUMYM
TaKkye TIpaBa, B YaCTHOCTH, 3aIlUINATh
ceOs IMYHO WM HEMOCPEICTBEHHO Yepes
IOPAANYECKYI0  TIOMOIIb  3alUTHHKA,
BBIOPAaHHOTO TI0 CBOEMY YCMOTPEHHIO.
Kak ormermn HO.I1. SIHOBWY, 3alUTHHK-
IOPUCT — 3TO aKTHBHBIM YUaCTHHK yTOJIOB-
HOTO MpoLEcca, Ha KOTOPOTO BO3JIOXKEHA
(yHKIMSA 3aILUTHL, U B CHITY 3TOTO OH 0051-
3aH HCIOJIb30BaTh BCE YKa3aHHBIE B 3aKOHE
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CPEZCTBA U CIIOCOOBI C HENbI0 BELICHEHUS
0OCTOSITENBCTB, KOTOPHIE ONPABIBIBAIOT
MO/3AIIUTHOTO MM CMSTYAIOT €r0 OTBET-
cTBeHHOCTH [3]. B yromoHoit mporneccy-
NBHOH JIMTEpaType €cTh TOUYKH 3PeHHS,
COIVIACHO KOTOPHIM YYacTHHKaMH 3aIllUThI
SBISIIOTCSL TakWe CYOBEKTHl YTOJOBHOM
MIPOLIECCYANbHOI JEATETBHOCTH, KOTOPBIE
Onaronapsi CBOeMy IPaBOBOMY IOJIOKEHHIO
CIIOCOOCTBYIOT peajM3alliy 3ajad yro-
JIOBHOTO TIPOU3BOACTBA, OCYIIECTBIISIOT
¢byskmio 3ammThl. Ha ocHOBaHMU 3TOrO
IO.M. TIpormieBoil mpemnaraeT BbIIENIATH
CyObEKTOB MPSIMOH M KOCBEHHOH (yHK-
nuoHanbHOM 3ammTel [4]. Ilo ero mmue-
HHIO, K IPSIMOit DYHKIIMOHAJIBHOM 3aIuTe
ciemyer OTHeCTH: 1) CyObeKToB Hemo-
CPeICTBEHHOH 3amuThl  (OOBUHSAEMBIN);
2) cyOBEKTOB OIIOCPETOBAHHON 3aIIUTHI
(3aIMTHUK, 3aKOHHBIA TIPEACTABUTEINb).
B cBoto odepenp kK cyObeKkTaM KOCBEH-
HOH (DYHKIMOHAJBLHOW 3aIlWTHl yYEHBII
OTHOCHT: a) CyOBEKTOB TrOCYJapCTBEHHO-
BJIACTHOM 3alIUTHI (OpraHbl M JOIDKHOCT-
Hble JIMLA, KOTOpbIE BEIyT IPOLECC);
0) CyOBeKTOB OOIIECTBEHHOW 3allUTBI;
B) CYOBEKTOB HMYLIECTBEHHOW 3allUThI
(rpaXkJaHCKUH OTBETYMK W IIPEJCTaBHU-
tenb). B cBoro ouepens M.S. HuxoneHko
OTMeYaeT, 4To Oy/eT OIUOKOH CYUTATh TO,
YTO 3alIMTy OOBHHSEMOIO OCYILIECTBIISCT
TOJBKO afBoKar. 1o MHeHHIO aBTOpAa, «BCE
OpraHsl, OT KOTOPBIX B TOW WJIX UHOH CTe-
TIEHH 3aBHUCHUT CyIb0a 0OBUHSAEMOTO (Opran
JOCYAeOHOTO CIeCTBHS, IPOKYPOP U CYX),
JIOJDKHBI HE TOJIBKO BBITIONHATE CBOE HEMO-
CPE/ICTBEHHOE JIeI0, HO U 00ecHevYnBaTh
peaibHOE OCYIIECTBICHHE OOBHHIEMBIM
CBOMX TIpaB M 3aKOHHBIX WHTepecoBy. [1o
HallleMy MHEHHIO, KacaTelbHO y4YacTHH-
KOB TOCYAapCTBEHHO-BIIACTHOM 3allMTBHI,
K KOTOPBIM y4YEHBIE OTHOCST OPraHbl, KOTO-
pBIE BEAYT MPOLECC, TO UX HUKAK HEIb3sI
OTHOCUTH HH K TIPSIMOM, HU K KOCBEHHOM
¢dyHkumoHanbpHOU 3ammTe. [Ipexe Beero,
9TO HE3aBHCHUMBIE YYAaCTHUKH, KOTOpBIE
MPU3BaHbl 00ECHEUYUTh OBICTPOE, MOJIHOE
U HETPEAB3ATOE PACCIEAOBAHHE YTOJIOB-
HOTO TIPOM3BOJICTBA U CyleOHOE pa3dupa-
TeNbCTBO. IMEHHO 1O 3TOM NpU4MHE U HET
OCHOBAHMH MPU3HABATh MX TaKMMH, KOTO-
pBle TIpHU3BaHBI OCYIIECTBISTH 3aIUTY.
Crnemyer aKIeHTHpPOBaTh BHUMaHHE Ha
TOM, 4TO comtacHo cT. 20 mefcTByromero
VTIK YkpauHbl 1ogo3peBaeMsblii, 00BHHsE-
MBI IMEET MPaBO MOJb30BATHCS PABOBOIL
noMolpio 3amurHuka. B VIIK 3akpennen
paszzen Il «Cropona 3amutel». B yactHO-
cti, B cT. 45 VIIK 3akperuieHo, 4To 3aimr-

HHUKOM B YTOJOBHOM IIPOW3BOJICTBE SIBIISI-
€TCsl IMEHHO a/IBOKAT, OCYIIECTBIISIOMINH
3aIIUTY TOA03PEBAEMOr0, OOBHHIEMOTO,
OCY)KIEHHOTO, OIPABJAHHOTO, a TaKxkKe
JIAI0, B OTHOIIEHHH KOTOPOTO IIPEATO-
jaraeTcs NMPUMEHEHHE NPHHYIUTEIBHBIX
Mep MEIUIMHCKOTO WIIM BOCTIUTATEIEHOTO
XapakTepa, WINM pelIajics BOIpoc 00 HX
HPUMEHEHHH.

B ommume or mpenpinymero VYIIK
Vkpaunsl 1960 roxa (ct. 44), B neiictBy-
tomeM YIIK HCKITIOUEHO HMOHATHE <«JIpYy-
THe CHEeLMAJIMCTl B 00acTH Impasay.
HecmoTpss Ha CyIIECTBYIOIIYIO JIHCKYC-
CHIO, CJI/IyeT NMPHU3HATh JJAaHHOE M3MEHe-
HHE TIOJIOKHTEIILHBIM, YYUTHIBAs TO, 4TO
JI0 CUX IOp HE OBLIO YETKOTO pa3bsiCHEe-
HHS, KTO TaKHUe CHELUAIHMCTHI B 00J1aCTH
1paBa, KaKUMH JOKyMEHTaMH JOJDKHA
MOATBEPXKIATHCS WX  KBAJIM(HKAIS,
U YeM HeOoOXOIMMO pPYKOBOJICTBOBATHCS
cienoBarento. Kpome Toro, moiaoKuTens-
HBIM PE3yJBTaTOM BBEIECHHS 3TOH HOPMBI
ABJISCTCS U BOSMOXKHOCTB I'PAXK/AH I10JIy-
YUTh JEHCTBUTENILHO KBaJIU(UIMPOBAH-
HYI0 IIOMOLIb OT a/IBOKaroB, KOTOpbIE
HaJUIeKaluM 00pa3oM IONTyYHIN CBUJIE-
TEJILCTBO Ha MPABO 3aHATHS aJBOKATCKOM
JeATEeIbHOCTBIO, TO €CTh ITOATBEPIMIH
HaIM4YMe y HUX HPAKTUYECKOIO ONbITa
NPUMEHEHHs] 3aKOHO/ATEeNIbCTBA U HAlH-
YHsI OTIPEIETICHHOTO YPOBHS 3HAHUI.

B 10 xe Bpems B u. 2 ct. 45 VIIK
VYKpauHBl yKa3aHO, YTO 3aI[UTHHKOM HE
MOXKET OBITH a/IBOKAT, KOTOPHIii HE BHECEH
B EnuHBIN peecTp aZBOKaTOB U aJBOKAT-
CKMX OOBEIMHEHWI WIM WCKIIOUeH W3
Hero. [lo COCTOSHWIO Ha CETORHSIIHUMA
JICHb 3TOT PEECTpP CYIIECTBYET Ha cailTe
Bricmeir kBanuQuKamoHHOW KOMUCCHHT
anBokarypel (BKKA). Ho Bo3nmkaer
BOIIPOC, KAKUM 00pa3oM aJBOKaT JOJKEH
Oyzner JoKa3aThb CIIElOBAaTelio, IPOKY-
pOpY, CIEACTBEHHOMY Cynbe, cyabe (akr
HaJIM4Ms ero JaHHbIX B EnuHOM peectpe
a/IBOKATOB M aJIBOKATCKUX OOBbEIUHEHHUI.
B cootBerctBuu co ct. 50 YIIK Ykpaunst
MOJIHOMOYHMS 3alIMTHUKA Uil y4acTHs
B YTOJIOBHOM IIPOHM3BOJACTBE IMOATBEPXK-
JTATOTCS: BO-TIEPBBIX, CBHUIETEIHCTBOM O
IIpaBe HA 3aHATHE aJBOKATCKOH AEATENb-
HOCTBIO B YKpauHe, BO-BTOPBIX, OPAEPOM
YCTaHOBJIEHHOr0 00pasia, IOopy4YeHHEeM
LEHTpa 10 NPEJOCTABICHUIO Oecruiar-
HOIl IpaBOBOH IMOMOIIM WJIM JJOTOBOPOM
C T0/I03pEBACMBIM, OOBHUHAEMbBIM HJIN
JIpYr'uM JIMIIOM B HHTEpecax I003pe-
BaeMOro, OOBHHJEMOro. YCTaHOBJIEHHE
KaKuX-JIMOO JIOTONHUTENBHBIX TpeOoBa-

HUM WM YCJIOBHM 71l TOATBEPKACHUS
MTOJTHOMOYHMH 3alIUTHUKA WU JUIS €ro
MIPUBJICYEHNSI K YYacCTHIO B YTOJIOBHOM
MIPOM3BOJACTBE HE JOIMycKaeTcs. besyc-
JIOBHO, TIOJIOKUTEIBHBIM ~H3MEHEHHEM
SBISIETCSl OECHPENSITCTBEHHBIH JOCTYI
aZiBOKaTa K CBOEMY IOA3aIUTHOMY. Tak,
comtacHo 4. 5 cr. 46 VIIK Vkpaunsl,
3aIUTHUK MMEET MPaBO MPUCYTCTBOBATH
BO BpeMs JONpOCa M HUHBIX IPOLECCY-
aJbHBIX AEUCTBUM, KOTOpBIE MPOBOAATCS
C y4YacTHEM II0/103pEBacMOro, OOBHUHsIC-
MOTO0, 70 MEPBOTO JOMpoca MoJo3peBae-
MOTO MMEThb C HUM KOH(HICHLIUAIbHOE
cBujaHue 0e3 paspeleHus ClefoBaTes,
MPOKYpopa, CyAa, a IOCle IIEpPBOIo
Jompoca — CBHIaHMS 0€3 OrpaHHYeHUs
KOJIMYIECTBA U IMPOAOKUTEIILHOCTH.
Taxke cpenu HOBOBBEACHUH cClle-
IyeT OTMETUTh, YTO B COOTBETCTBHH CO
ct. 51 VIIK VkpauHBI JOTOBOp C 3amIuT-
HUKOM JUI 3aIUTHl HHTEPECOB IIOJO-
3peBaeMoro, OOBHHSEMOTO HMMEET IPaBO
3aKJII0YUTh KaK OH JIMYHO, TaK U JpYyTHE
JIULA B €r0 MHTEPECAX C MOCIETYIOIUM
conlacMeM  I10/103peBaeMoro, OOBHHsC-
moro. B coorBerctBum co ct. 47 VIIK
YKpauHbl 3aIIUTHUK PUITIAIIAETCS MO0~
3peBaeMbIM, OOBHHSEMBIM, MOACYIMMBIM
WM OCYXKAEHHBIM, UX 3aKOHHBIMHU IpeJ-
CTaBUTEISIMHU, a TAaKXKe JPYTMMH JIUIAMHI
o mpocsbe MM ¢ comtacust Momo3pe-
BAaeMOro, OOBHHIEMOTO, MOJACYAHMOTO,
OCY)KAEHHOTO, OJHAKO B IIOJIOKEHHSIX
4. 3 c1. 46 YIIK Ykpauusl 3aKoHOATEIh
YEeTKO OIPaHNYMBAET KOJIMYECTBO 3aIIUT-
HUKOB OOBMHSIEMOTO MaKCHMyM [0 IISITH.
Ha npakTrke BcTpedyaroTcst HepeaKHe Ciy-
Yay, KOTJ]a MpaBO Ha BBIOOp 3aIIUTHHKA
B YTOJIOBHOM ITPOHM3BOJICTBE OrPaHHYHBA-
€TCsl, MOCKONIBKY YINOJHOMOUYEHHBIE JIHIA
HE JIOMYCKAIOT K 3alUTe IOPHCTOB, KOTO-
pBl€ HE UMEIOT ONPEAEICHHBIX JOKYMEH-
TOB JUIsl IIPEAOCTABICHUSI TAKOH ITOMOIIH,
T€M caMbIM HapyHIaloT MIPaBO JMIA Ha
cBOOOMHBII BHIOOp 3atuTHHKA. HecMoTpst
Ha TO, 4to EBpormeiickuii cyn mo npaBam
yenoBeka (manee — ECIIY) monTBepaun
[PaBO «CIICLMAIKMCTa B OOJNACTH IIpaBay,
KOTOpPBI HE MMEET aJBOKaTCKOTO CBHUjE-
TEJBCTBA, BCE XK€ BBHICTYIIATh 3 THUKOM
B YTOJIOBHOM IIpoLlecce, TO AEHCTBYIO-
M YIIK Ykpaussl 3T0 He 3aKperuieHo.
Hanpumep, 24 nos16ps 2011 rozxa (o npu-
Hatust peicteyromero YIIK Ykpaunsr),
EBponeiickuii cynq mo mpaBaM uenoBeKa
00HapooBaJl pelIeHHe Mo Jeny «3aro-
pOAHUM TPOTHB VYKpauHbBD), KOTOPBIM
YCTaHOBIIEHO, YTO HEAOMYCK B YTOJIOBHOM



IpoLecce B Ka4eCTBE 3aLUTHHUKA IMOJCY-
JIUMOTO «CTICTIHAIACTA B 00JIACTH TIpaBay,
HE MMEIOIIETO aJBOKATCKOTO CBUICTEIh-

CTBa, SABIAETCS HapyIIeHWEM IpaBa Ha
CIpaBEIINBEIA Cyll, TPEIyCMOTPEHHOTO
1. 1 u 3 ct. 6 KoHBeHImy o 3ammuTe rnpas
YeNoBeKa M OCHOBHEBIX cBoOOx. [1p aToM
Cyn oTMeTHII, 4TO Takas CHUTYyalUs Heco-
BMECTHMA C NPUHLMIIOM IIPABOBOH Olpe-
JIETICHHOCTH, KOTOpasi, B CBOIO OYepelb,
SBJISIETCS COCTABHOM IIPUHIUIIA BEPXOBEH-
CTBa NpaB. B To ke BpeMs 3TOT MPUHILMIT
naHHoil EBpomelickoll WHCTUTYLUUH He
MOXET OBbITh peaJIn30BaHHBIM, HOCKOJIBKY
VIIK VkpauHbI IPUHSAT OCTIE BHIHECEHHS
JTAaHHOTO aKTa, ¥ 10 HEMY OCYILECTBIEHA
COOTBETCTBYIOIIAas MOJIOXKHUTEIbHAS JKC-
neprusa Benenuanckoil komuccuei.

Ha mnpaktuky npuMeHEHHS II0JIO-
sxennit KIIK Ykpaunsr 1960 roma Bep-
xoBHBIE Cyn VYKpauHbl OTpearupoBal
B cBoeM IlocraHoBnenun ot 7 ur0IA
1995 roma Ne 10 «O npuMeHeHHH 3aKOHO-
JIaTeNbCTBa, 00eCcreynBaronero oOBHHA-
€MOMY, I10[J03PEBAEMOMY, IIOJCYIUMOMY
NpaBO Ha 3aIlUTy», B KOTOPOM pa3bsic-
HHJI, YTO TIOJTHOMOYMS 3aIIUTHUKA MOTYT
OBIT TOATBEPXKAEHBI: Ul aJBOKATOB,
KOTOpbIE 3aHUMAIOTCSl aJIBOKATCKOH Jies-
TELHOCTHIO MHANBUIYAILHO WM B 00b-
€IMHEHUSIX — COOTBETCTBYIOIUM CBHJIE-
TEJBCTBOM, a TAKKe OPAEPOM Ha HaJININe
COITIACHSI MJIH COTVIACHS Ha y9acTHe B Jeje
ONMM3KMX  POACTBCHHUKOB, OIIEKYHOB,
MOTICUNTENNEH; 3asBICHHEM  MOACYIH-
MOTO Ha OCYIIECTBJICHHE 3TUMH JHIAMH
€ro 3aIUTHI, a TAKXKE ITOPYIUTEIHCTBOM
U COOTBETCTBYIOIIMMH JOKyMEHTaMH,
KOTOPBIE SIBIISTIOTCSI OCHOBaHUEM JIJISI y4a-
cTus ux B fene. ITockonbKy 3aKOHOM He
OrpaHUYCHO KOJIMYECTBO 3AIUTHHUKOB MO
NPUITAIICHAI0 OOBHHAEMOrO, I0A03pe-
BaeMOI0, IOJCYIMMOIr0, €ro PpOACTBEH-
HHUKOB, 3aKOHHBIX IIpPEACTaBUTENEH HIN
JOPYTUX JHML, VIS Y4acTHs B Jielie MOTYT
OBITh JIONYLIEHBl HECKOJBKO 3allUT-
HUKOB. Mcxonms W3 KOHCTHTYHHOHHOTO
MOJIOKEHHUS 0 CBOOO/IE KAXKA0TO B BEIOOpE
3allUTHUKA CBOUX TMIpaB, IIOCIEIHUH
MOT OBITh TIPHIVIAIICH IT0JJ03PEBAEMBIM,
OOBHHSEMBIM W TIOICYAWMBIM, TaK e,
KakK M €ro 3aKOHHBIMHU IIPEACTaBUTEIISIMH,
POACTBEHHUKAMH M HHBIMH JIUIIAMH 110
MOPYYEHHIO HIIH TI0 TIPOCck0Oe 1moo3peBae-
Moro wik o6BuHsieMoro (4. 1 ct. 47 KIIK).
Onnako mocne 3toro IlocraHoBieHus
[IBCY u npunarus B 2012 rony nei-
ctytouiero YIIK Vkpaunsl, BepxoBHbM
cynmoM YkpauHbl He 00oOmanach cyneo-

Hasl TIPaKTHKa IO TOMHSTHIM BOIPOCaM,
XOTsI Takas HEoOXOOUMOCTb CTOUT Ha
moBectke aHA. Ilomo3peBaemsrit 1 00BH-
HSEMBIIl MOTYT B 110001 MOMEHT IPOU3-
BOJICTBA TIO JIeJTy OTKA3aThCsl OT 3aIIWT-
Huka. Takoi oTka3 momKeH OBITh TOJBKO
no6poBonbHEIM (4. 1 cT. 46 YIIK). BmecTe
€ T€M, IIPEOCTABIISAS BOBMOKHOCTD ITOJI0-
3peBacMOMy M OOBHHSEMOMY OTKa3aThCs
OT yuacTusl 3almUTHUKa, cT. 52 VYIIK
yCTaHaBIMBAaeT psjA  CIydaeB, Koraa
OTKa3 3THUX JIMI] OT 3aIlUTHUKA HE MOXKET
OBITh MPUHST, 2 UIMEHHO: 1) B OTHOIIE-
HUM JIUI, KOTOPbIE MOJO03PEBAIOTCS HIIH
OOBHMHSIOTCSl B COBEPILUECHUH YTOJIOBHOTO
MpecTyIUIeHus B Bo3pacTe g0 18 mer —
C MOMEHTa YCTaHOBICHHUsS (aKTra Heco-
BEPUICHHONETHSI WIM BO3HHKHOBEHHS
KaKHAX-TN00 COMHEHHUH B TOM, YTO JIHIIO
SBJSIETCSI COBEPIICHHONETHUM; 2) TpH-
MEHHWTEJIFHO K JIMIaM, B OTHOLICHUH
KOTOPBIX TIpEeNAIoiaraeTcsi NpUMEHEHHE
MIPUHYIUTEIBHBIX MEP BOCIUTATEIHEHOTO
XapakTepa — C MOMEHTa YCTaHOBJICHHS
(axkTa HECOBEPIICHHOIETHS WM BO3HUK-
HOBCHUS KaKMX-JIMOO COMHEHHMH B TOM,
YTO JIMLO SIBISIETCSI COBEPILEHHOIETHUM;
3) B OTHOLIEGHHMH JIUI, KOTOPbIE B CHILY
NCUXUYECKUX MM (U3MYECKUX HEeIo-
CTaTKOB (HEMble, TIyXHe, cienble U T.IL.)
HE CHOCOOHBI B IIOJHOW Mepe pean3o-
BaTh CBOM IIPaBa — C MOMEHTA yCTaHOBIIE-
HUS 3THX HEIOCTAaTKOB; 4) B OTHOLICHUH
JIUI, KOTOpBIC HE BIAJCIOT SI3BIKOM, Ha
KOTOPOM BEJETCSl YTOJIOBHOE IMPOW3BOI-
CTBO — C MOMEHTa YCTAHOBJIEHHUS 3TOTO
¢akTa; 5) NPUMEHHTENBHO K JIHIAM,
B OTHONICHWH KOTOPBIX IIpeIroara-
eTcs IPUMEHEHHEe NPUHYIUTEIBEHBIX Mep
MEIUIMHCKOTO XapaKTepa WM PEelIaeTcst
BOIIPOC 00 MX MPUMEHEHUH — C MOMEHTA
yCTaHOBJIEHHs (DaKTa HaJIW4Md y JIMIA
NICUXUYECKOr0 3a00J1€BaHUs MM JPYTUX
CBeJIEHUH, KOTOPBIE BBI3BIBAIOT COMHEHUE
B €r0 BMEHSIEMOCTH; 6) 110 peabuIuTaum
YMEpIIETO — C MOMEHTa BO3HUKHOBEHUS
mpaBa Ha peaOHIMTAlMIO yMepILero.
[Ipu sTOM B 0OSI3aHHOCTH CIIE€AOBATEN,
MPOKypopa MpH HAIWIUU YKa3aHHBIX
00CTOSITENIECTB BMEHEHO 00s3aTeIbHOE
Ha3Ha4YeHUE a/JBOKaTa, HE3aBHCHUMO OT
BOJICH3BSIBIICHHS TT0JJO3PEBAEMOT0  FIJTH
obBuHsieMoro. B cBoio ouepemp, Kak
ormetmina T.B. Bapgonomeesa, Ha ctangumn
JOCyneOHOTO paccienoBaHus KBalu(pu-
LUPOBAaHHON TOMOIIM 3allUTHHKA Tpe-
Oyer u cBugerenb. OOBIYHO CBUIETEIND
JIONpAIINBAETCSl CIEA0BATENEM OAWH Ha
omquH. M Tompko mIpu OAHOBPEMEHHOM
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Jompoce IByX M Oonblle paHee JOMpo-
HIEHHBIX JHI (TIpeXae B YKpawHEe 3TO
MMEHOBAJIOCh OYHOM CTaBKOW) ITIACHOCTH
norpoca pacmupsiercs. Hekotopere cie-
JOBaTeNH  JIOTIPAIIMBAIOT  CBHIETENEH
B IIPUCYTCTBHUU OINEPaTUBHBIX COTPYIHU-
KOB, JPYTUX CJeI0BaTeleil, YTo BPSI JH
1enecoo0pa3Ho M Co31aeT IPErsTCTBUS
B pabore. MHorma mnpucyTCTByONIHE
HPEPBIBAIOT JIONPOC C ILIENbI0 JTOHECTH
Kakyloo-nmioo HMHQOpMALUI0 B TIOJB3Y
oOBuHEHUs. Bo Bpems nonpocoB cBuie-
Tened 0e3 MOCTOPOHHMX JIML[ MU3BECTHBI
Cllyd4au ICHXOJIOTHYECKOro BO3JIEHCTBUS,
pe3kuii TOH, cmemka u Ap. B mpucyr-
CTBHHM aJBOKAaTa CIEIOBATENb, IPOKYPOP
Bpsz Jin OyAyT Takoe JoIycKars [5].
INonnepxwuBast 3Ty HayqHYIO TO3UIIUIO
B auckyccud, T.M. IlananoBa cBs3pIBacT
Takue OOCTOSTENBCTBA C TEM, UTO B CyIe
HEpEeIIKO BO3MOXKHO YCIIBIIIATh OT CBUIETE-
Jield MOTHBBI M3MCHEHHSI IMHU TTOKa3aHHUIL:
clleioBareNlb caM Harlicanl 4acTh ITOoKasa-
HUH, MOJIBb3YSACh MaTepHajlaMy JIeJa; CBU-
JIeTeN b TO/IUCAN IPOTOKOJI, HEe YNTasi ero
U3-32 HEBO3MOXKHOCTH Pa3o0parb IO4epK
ClIeZIoBaTeNsl; CBUJIETENb CaM HOINUCAI
NPOTOKONI JIONpOca, HEe BHUKAas B CYTh
HaIMCaHHOTO, IOBEPSs CIEA0BATENIO U Ip.
BriepBbie NOSIBUBLINCH B YTOJIOBHOM HPO-
Hecce, CBUIETENIb BO3MOXKHO €lle HE 10
KOHIIA TOHMMAET 3HaYCHNE CBOMX ITOKa3a-
HUH U TO3TOMY MOXET HOJIIHCATh BCE, ITO
yronHo. Takoi cBUieTeNb He 3HAET, YTO €T0
MOKa3aHUs OLCHMBAIOTCS Kak HamOolee
NpaBIvBEIe, ONMM3KHE K MOMEHTY COBEp-
IIEHWs] MPECTYIUICHNS, a MOTOMY JIOCTO-
BepHbIe [6]. [To muenuto T.M. IlananoBoii,
HEOOXOMMOCTh yJacThsl aJBOKara BO
BpeMsl ZIonpoca CBUAETENs 00yCIIOBIEHa
HE TOJIbKO YCHJICHHEM YTOJIOBHOW OTBET-
CTBEHHOCTH, HO U T€M, YTO €CTh MHOIO
JPYTUX CUTYalMi, KOT/ia MOMOIIb 3aIlHT-
HHMKa CBHUJIETETIO IPOCTO HeoOxoamma.
IMpexne Bcero, 3To CBSA3aHO C TEM, YTO Ha
CErofHALIHUH JeHb (HE 10 BUHE CIIeI0Ba-
TeJst, MPOKYPOpa) CIOKUIIACh HETaTUBHAS
MpaKTUKa JOTIpOca B Ka4eCTBE CBUACTENS
OyayIHX NOJO3PEBACMbIX U OOBHHSEMBIX,
MOCKOJIBKY Ha IIEpBOHAYAJIBHOM JTare, 6e3
MOTyYEeHUsI TOKA3aTeIbCTB B IIOJTHOM 00b-
eMe U IPEeIbsBICHNS TTOJ03PEHHs, 10TIpa-
IIMBATh TAKOE JIMI0 B Ka4ecCTBE ITOJ03pe-
BaeMoro He mosBoisiercs. [losTomy Ha
MPaKTHKE MOI03pEBAEMBIN (OOBHHSEMBIIA)
CHayaja HEOJHOKPATHO [ONpalliBaeTCs
B KauecTBE CBMAETEN, a Korna coOpaHsbl
BCE JI0KA3aTeNbCTBa, U BCEe HEOOXOMMBbIE
JAHHBIC OT HEro IOJy4eHbl, TOIJa €ro
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JONPAIIMBAIOT Kak mopo3penaemoro. Kax
CBUJIETEIb, TPAYKIAHUH 00s3aH O] CTpa-
XOM YTOJIOBHOHM OTBETCTBEHHOCTH paccKa-
3aTh BCIO N3BECTHYIO HH(OpPMALHUIO. 3aTeM
JOTpaNINBacMBbIii MMeEeT IIpaBO J1aBaTh
MTOKa3aHWs KakK M0I03peBaeMBbIi [7].

B cBoro  ouepenp, mogmepKu-
Bas JMCKYCCHUIO B 3TOM HAalIPaBJICHUH,
A.M. YabaHEHKO OTMETHJI, YTO ITOMOIIb
a/IBOKaTa Hy)KHa M CBHJETEIIO0, KOTOPbIH
ObLT OOBHUHSEMBIM MM HOJI03PEBAEMBIM,
U €0 B OTHOLIEHMH KOTOPOTO IpeKpa-
LIEHO, U OOBUHAEMOMY MO JIpyroMy Jeiy,
HO BBICTYNAIOIEMY CBHUETEJIEM B CiIydyae
pa3beANHEeHNUS Jel.

IIpn mompoce HECOBEpIIEHHONIET-
HETo CBHIETENsI B Bo3pacTe 10 14 ner, a
10 YCMOTPEHUIO ciefoBarers U oT 14 1o
16 net, mOIPKEeH MPUHUMATH yJacTHe Meia-
ror [8]. B cBsa3m ¢ HanmmumeM yka3aHHOI
npo6iemsl M.U. [lenkoBckuil yKka3bIBaeT,
YTO pOJIb aJ[BOKaTa BO BpeMs JOIpoca He
JIOJDKHA CBOAUTHCS TOJBKO K €r0 TPHCYT-
CTBHUIO, TIOCKOJIIBKY TaKOW aJBOKAT IOi-
XeH ObITh HE3aWHTEPECOBAHHBIM JIMIIOM
B UCXOZIe Jlela, HE3aBHCHMBIM, IO3TOMY
€My HyXHO ITO3BOJIUTh 33/1aBaTh BOIPOCHI,
HO ¢ pa3peuieHus cienopareins. Koneuno,
a/IBOKaT CBHUJIETENSl BIpaBe OOKalOBaTh
HENpaBOMEPHBIE JeCTBUS IPOKYpopy [9].
B cBoro ouepens M.M. CMHPHOB cUuTaeT,
YTO yyacTHe aJBOKara Ha JOCYACOHOM
CIIEICTBHU JIOJDKHO TIOBBICUTH YPOBEHB
HaJIe)KHOCTH B HAXOXXJCHUH MaTepHallb-
HOW MICTHHBI OTHOCHTEIIFHO KOHKPETHOTO
yroioBHoro nena [10].

BoiBoapl. 3 aHanmm3a ITOJ0KEHUH
VIIK VYkpauHbl OTHOCHTENBHO obecrie-
YeHHs 3aIUTHI IPaB YYaCTHUKOB YTIOJIOB-
HOTO TPOM3BOJCTBA YCMAaTpUBAeTCs, 4YTO
JEHCTBUTENILHO 3aIUTHHUK SBIISETCS €ro
CaMOCTOSITENIbHBIM y4acTHUKOM. OpHako
cienyet nognepxars T.B. BapdonomeeBy
B TOM, YTO €r0 CaMOCTOSITEJIbHOCTh UMEET
CBOM TPAHHUIBI WIN TpEIesbl, KOTOpbIe
BBITEKAIOT W3 CHEUU(UKH €ro IMpouec-
CyaNbHBIX OTHOIIEHHH C MOA3ALIUTHBIM.
B cBoeili nesiTenbHOCTH MO3UIMS 3aIIUT-
HUKa HE BCETAa 3aBHCUT OT TPeOOBaHUIT
M JKEIIaHWM IIOCJIEAHEro, OH HE BCerma
JIOIDKEH pa3fensaTh Ty IO3UIHIO, KOTO-
pyI0 3aHUMaeT ION03pEeBAaeMBIH, O0OBH-
HSAEMBIH, TIOACYAMMBIH, ONpaBIaHHBIM.
OH cB00OJIEH B BEIOOPE CPENICTB 3aILUTHI
[8, c. 65]. I'maBHOE, 9TOOKI TN CcpencTBa
OBLIIM 3aKOHHBIMH U BIIOJIHE COOTBETCTBO-
BAJIM XapakTepy TOH (YHKLHH, KOTOPYIO
3aIUTHHUK JJOJDKEH BBIIOIHATH. [1o3TOMY,
OCYILIECTBIISIA 3aIIUTY, OH JIOJDKEH PYKO-

BOJICTBOBAaThCS 3aKOHOM, HCXOAS U3 YETKO
YCTaHOBJIEHHBIX 00CTOSATENbCTB, U 3alllU-
IIaTh TOJBKO 3aKOHHBIE MHTEPECH MOAO0-
3peBaeMoro, 0OBHHIEMOTO, ITIOACYANMOTO,
OTIPAaBIAHHOTO, YAOBIETBOPSTEH TOIBKO TE€
ux TpeOoBaHWUs, KOTOPBIE HE IPOTHBOpE-
gar 3aKOHYy. YdacTHe 3alllUTHHKA B yro-
JIOBHOM TIPOU3BOZICTBE SIBISIETCS BayKHOMN
rapaHTUEN NpaB M 3aKOHHBIX WHTEPECOB
JIHL, KOTOPBIX OH YIOJIHOMOYEH 3allld-
maTh U KOTOPBIM MPENOCTaBIAET IOpPH-
JUYECKYI0 IIOMOIIb, a TaKXKe SBJISIETCS
HEOOXOMMBIM ~YCIIOBHEM pealli3aliu
KOHCTUTYIIHOHHOTO IPHHILUIA COCTs3a-
TEJILHOCTH CTOPOH U BEPXOBEHCTBA ITPABa.

Hosgenns! geficteytomero YIIK Vipa-
WHBI 0CTa0HMIN HAPSKEHHOCTD B TUCKYC-
CHH TIO0 BOTIPOCY, KTO € JOJDKEH obecrie-
YUBATh NPABOBYIO ITOMOIIH B YTOJIOBHOM
npornecce, U 3aKOHOAATETbHO 3aKpPEeTHIIH
MOJIOKeHNE, YTO €€ IIPeJOCTaBIseT
MMEHHO 3alUTHUK, OH e aJBoKat. [Ipen-
CTaBHUTENIEM B YTOJOBHOM ITPOHM3BOZICTBE
TaKKe 3aKpeleH 3allUTHHUK-aJBOKAaT,
KXl MO OTAEIBHOMY 3HAYEHUIO U3
HUX MMEET pa3lIW4Hbli NpaBoOBOM CTa-
TyC, YTO HPUBOAUT K TEPMHUHOJIOTHYE-
CKOIl JIBy3HaYHOCTH TOJIKOBAaHHS 3TUX
MOHATUI. MBI cuMTaeM, YTO HEOOXOIAUMO
BHectu nomnonHeHus B YIIK VYkpaunst
U 3aKpeluTh, YTO 3ALIUTHUK M aJBOKAT
SIBISIIOTCSL  CAMOCTOSATENIBHBIMM ~ y4acT-
HUKaMHU YTOJOBHOTO IIpoIlecca C camo-
CTOATEIBbHBIMU 33adyaMy, (QYHKIUAMA
Y TIOJTHOMOYHSIMH, KOTOPBIE€ BEITEKAIOT U3
UX IMIPOIECCYANBFHOTO CTaTyca. 3alUTHHK
CaMOCTOSITENNEHO (OPMHUPYET TO3UIHIO
[0 pean3aluyl ¥ OOECIIEUeHHIO0 IMPaBo-
BOM ITOMOIITH B YTOJIOBHOM ITPOU3BOJICTBE,
u3bupaer cpencrsa, (GOpPMbl U METONBI
€€ pealn3aluy, OTCTaWBaeT MpaBa, CBO-
6ol M 3aKOHHBIC JIMYHBIE HHTEPECHI
y4acTHUKa (KJIHUEHTA) YTOJOBHOIO IPO-
U3BOJICTBA. YKa3aHHas CaMOCTOSITEIb-
HOCTh MMEET OTHOCHUTENIbHBIH XapakTep,
TaKk Kak 3aKOH 3alpeniaeT 3aIllUTHUKY
U IPEACTABUTEIIIO MOJIb30BATHCS IPOLEC-
CyaJIbHBIMH TIpaBaMU, Peaau3aIisi KOTo-
PBIX OCYIIECTBIISICTCS HEMOCPEICTBEHHO
JIMIIOM, KOTOPOE OH 3AIIMINACT WM Ipes-
craBiseT (4. 4 cT. 46 u 4. 4 ct. 58 YIIK
Vikpaunnsl). B VIIK VYkpaumnsr 3ako-
HOJAaTeJIeM B IMOHSATHE «IIPHUBJIECUYCHHE
3alIUTHUKA» BKIIOYEHO J[Ba HMPOTHUBOIO-
JIO)KHBIX MO COJIEPKAHUIO U CYIIECTBY
HOHSTHS, KOTOpBIE OIpeeNstoT obecrie-
YeHHe IpaB M0J[03PEBAEMOro, OOBHHsE-
MOTO Ha 3alMTy 3allUTHUKOM-aIBOKa-
TOM M B CBOIO O4€peflb MPOLECCyalbHbIE

00sI13aHHOCTH CIIEZIOBATENs, HPOKYpopa,
CJICACTBCHHOTO CyJIbHU HWJIK CyJa IO 3TUM
Bompocam. B 1. 2 ct. 53 VIIK Vkpa-
HHBI 3aKOHOAATEIIb HCIOJIB3YCT IOHATHA

«IIpUITalIeHue  3allUTHUKa», CIydan
U TIOPSAOK KOTOPOTO HE pEerIaMeHTH-
poBaHbI BooOme. B cBsi3n ¢ ykazaHHBIM
HAMH IIPEUIaraeTcsi BHECTH W3MEHEHHs
u pomnonHeHud B 4. 1 ct. 48 VIIK VYkpa-
UHbl OTHOCHTEIBHO BBEICHUS IOHATHS
«IpUITIALICHHE 3aIlUTHHKA», KOTOpOe
JIOJDKHO ~ OCYILECTBIISAITBCS [10103peBac-
MBIM, OOBHHSAEMBIM, HX 3aKOHHBIMH e/
CTaBUTEIISIMH, & TaKXKE JIPYTHMH JIMLAMH
0 MPUIIAIIEHUIO WK TMPOCKOe OO0 1Mo
COIVIACHIO  IO/I03PEBAEMOr0, OOBHHsIC-
MOTO JUISl y4acTHsI B YTOJIOBHOM IIPOU3-
BOICTBE, a B 4. 2 cT. 48 VIIK VYkpaunst
HEOOXOIMMO BBECTH MOHSITHE «IPHUBIIE-
YEeHHUE 3alIUTHUKAY», TOCKOIBKY TIPH STOM
CJIeZoBaTelb, MPOKYPOP BEIHOCST IOCTa-
HOBJICHHUE, a CIICACTBEHHBIH CYIbsI M CYZ
BBIHOCAT omnpenenenne. Hamu mpemara-
eTcs TaKXKe 3aKOHOJATENIbHO 3aKpPeluTh
B VYIIK VYkpauHbl NONOXEHHE O TOM,
YTO KOJMYECTBO 3alIMTHUKOB-a/IBOKa-
TOB B CyIeOHOM 3acelaHH He JIOJDKHO
OBITh OrpaHUYEHO 10 MATH. BMmecTe ¢ Tem
MOJIHATBIE B CTaThe BOIPOCHI IMOAJIEXKAT
JIOTIOJTHUTEIEHOMY HM3y4YEHHIO WM Hayd-
HOMY HCCJIE/IOBAHHIO.

CnucoK WMCNo/Ib30BAHHOMN JMTEpa-
TypbI:

1. OCHOBHI TpPHWHIMIK, WIO CTOCY-
I0TbCst ponti  fopucTiB: IlpuifHATI BOCH-
muM Konrpecom OOH 3 monepemxeHHs
3JI0YHHHOCTI 1 TIOBOIDKCHHSIM 3 IIPABOIIO-
pyuHuKamH, I 'aBaHa, 27 cepiHsi — 7 BepecHs
1990 p. URL: http://www.crime.vl.ru/ index.
php?p=1313&more=1&c=1&tb=1&pb

2. MixnayHnaponHuit MaKT po
rpPOMAISHCBKI Ta TOJNITHYHI  TpaBa
or 16.12.1966 poky. URL: http:/
zakon4.rada.gov.ua/laws/show/995 043

3. SAnosuy IO.JI. VYronoBHbI# mpo-
necc YkpauHbl. X.. YHUBEPCHUTET BHY-
TpeHHux zein, 1997. 252 c.

4. KpuminansHuil npouec Ykpainu /
3a pen. FO.M. I'pomeBoro, B.M. Xotenris.
X.: Ilpaso, 2000. 496 c.

5. Bapdomomeera T.B. Cy0’extnn
HasaHHA paBoBoi goromoru. K.: In FOpe.
2005. 320 c.

6. IlamamoBa T.M. IloBHOBa)xeHHs
cmiggoro Tpu 3abe3nedeHHI Oe3mexn
MOTEPIUINX Ta CBIIKIB y KPUMIHAJIBHOMY
CynOuMHCTBI. [liAlIpUEMHHITBO, TOCIO-
napctBo i mpaBo. 2006. Ne 7. C. 64-70.



LEGEA SI VIATA

7. Tlamanoa TM. IIpobGnemu
3a0e3nedeHHss ~ O€3MeKW  MOTepIUIHX
Ta CB/IKIB Yy KpUMiHAJIbHOMY CyOYHHCTBI.
ITiApUEMHUITBO, TOCIIOAAPCTBO 1 IIPaBo.
2006. Ne 9. C. 73-79.

8. Uebanenko A.M. IlpaBoBa normo-
Mora i IpaBOBi HOCIYTH — «JBi BEJHKI
pizauni». K.: Tn FOpe, 2005. 320 c.

9. IemxoBepkuit M.I. OcobmuBocTi
JIOKa3yBaHHA y KpUMiHAJIbHUX CIIPaBax,
NOB’A3aHMX 3 HAJAHHAM MIKHAPOIHOI
NpaBoBOI JOMOMOIM: aBToped. Iuc. ...
kauz. ropua. Hayk. K. 2003. 21 c.

10. CmupuoB M.M. IonsrTs i cy4ac-
HU{ CTaH IHCTHTYTY B3a€EMHOI NPaBOBOI
JOIIOMOTH B KpPUMIHAJbHUX CIIpaBax.
ITpaBo Ykpainu. 2003. Ne 10. 213 c.

MHO®OPMAIMS Ob ABTOPAX

MaproBunkas Enena Bacu-
JIbeBHA — KaHAWUJIAT IOPUINIECKUX HayK,
JOLIEHT KadeIpsl YroJOBHOTO Ipolecca
U OpPraHM3alluM JOCYAEOHOro CIEICTBHS
XapbKOBCKOTO HALMOHAJIBHOIO YHHBEp-
CUTETa BHYTPEHHUX JE]

OxHo Auexcanap AJieKcaHIpo-
BHY — JIOKTOp IOPHIMYECKUX HayK,
npodeccop, 3aBeayroumii  Kapenpoi
YIOJIOBHOTO TIpollecca W OpraHu3aluu
JoCyaeOHOro pacciefoBaHusi XapbKOB-
CKOTO HAllMOHAJIBHOTO  yHUBEpPCHUTETa
BHYTPEHHHX JeJ
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