B.T. )KOPHOKV,

cTapmuii BUKJIagad Kaeapu MUBITLHOTO TIpaBa Ta
nporecy GaxKyabTeTy npaBa Ta MaCOBUX KOMYHIKamin
XapKiBCHKOT'O HaIlIOHAILHOTO YHIBEPCUTETY BHYTPIILII-
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HiX CIIpaB, KaHAUAAT KOPUANIHUX HAYK.

3ATAJIBHI TOJIOKEHHSI ITPO 3AXVCT HEMAVMHOBUX ITPAB
YYACHUKIB I'OCIHOJAPCBKUX TOBAPUCTB

VY 3anporoHoBaHil 10 00rOBOPCHHS HAYKOBIH CTATTi aBTOPOM 3po0IieHa Cripoda OKPECIUTH MPOOJICMHI aCIIeKTH 3a-
rajlbHUX MOJIOKEHb PO 3aXMCT HEMaHOBHX MpPaB YYaCHHUKIB rOCMOAApChKUX ToBapucTB. Ha migcraBi npoBeseHOro
aHaJi3y YUHHOTO 3aKOHO/IaBCTBA Ta ITPABOBOI JJOKTPHHH 3pO0JICHO BUCHOBOK ITPO HEOOX1THICTh BHOKPEMIICHHST 3aralbHIX
Ta crenianbHUX (KOPHOPaTHBHUX) CIIOCO0IB 3aXKUCTY BiIIOBIIHUX MTpaB. OCOOIMBICTIO TAKOTO BiJIOKPEMIICHHS € 3aKpill-
JICHHSI BIJIMTOBIIHMX CHOCOOIB y PI3HUX JPKEpesiax MPaBoOBOIO PEryjIioBaHHs. 30KpeMa, SIKIO TepIli MaloTh MICTUTHCS
B LluBinbHOMY KOzieKCi YKpaiHH, TO Jpyri — MaroTh OyTH nependadeHi HopMaMu CrieliajgbHuX (KOPIIOpaTuBHHUX) HOpMa-

TUBHO-ITPABOBHX AKTIB.

KoarouoBi cioBa: HeMaliHOBI KOPIIOpPAaTHBHI TpaBa, YYaCHUKH TOCIIOJAPCHKOTO TOBAPHCTBA, aKI[IOHEPH, CIIOCOOH

3axHCTy, IPaBO Ha 3aXUCT.

IMocTranoBka npodaemu. HopmanabHa nuHaMika
MIPaBOBITHOCHH Y TOCHOMAPCHKUX TOBAPHCTBAX HEpel-
0avae BIAMOBIAHICTh peabHOT MOBEIIHKH iX YUACHHUKIB
i7eanbHil MOJIEN, 3aKpilIeHil y npaBoBiit HopMi. Bin-
XWJICHHSI BiJI TaKol MOJIEI IMOBEIIHKA OTHUMH YYaCHH-
KaMH TOCIIOapPChKUX TOBAPHCTB MOXE BHKJIMKATH He-
CHPUATIUBI HACTIAKY JJIS IHIINUX CYO’ €KTIB, 1110 BUSIBIIS-
IOThCS Y TIOPYIIICHHI HAJIS)KHUX iM MPaB 1 3aKOHHUX 1H-
TepeciB.

3axucT cy0’€KTUBHMX IIpaB Ta iIHTEPECiB yUaCHHUKA
(akiioHepa) 03HAYAE 3aXUCT HOTO MOJKIIMBOCTEH albTep-
HATUBHO pealli3yBaTH CBOE MPABO, IO 3aKPIIUICHE YHH-
HUM 3aKOHO/IaBCTBOM 4H cTaTyToM. Jlst Toro mo0 mi
MOKJIMBOCTI BTUIMIINCH Y KOHKPETHE CY0’ €KTHBHE MPaBo,
HEOOXITHUH MEXaHi3M OXOPOHH 1 3aXHCTY, B T. Y. MIPaB
Ta iHTepeciB yuacHuKa (akiionepa). CKIaJoBOIO TaKOTO
e(peKTHBHOTO MEXaHi3My € IPaBO Ha 3aXUCT, IO 3aKPil-
JICHE YMHHUM 3aKOHOJABCTBOM SIK CAMOCTIHHE MPaBo,
sKe Mae OyTH peani3oBaHE y BUIAJKY MOPYLICHHS
Ccy0’€KTHBHUX TIpaB ydacHHKa (aKiioHepa) rocmomap-
CBKOTO TOBapHUCTBA.

MeTo10 CTaTTi € 3°sICyBaHHS 3arajbHUX IOJIOKEHb
PO 3aXHMCT HEMAHOBHX NpaB yYaCHUKIB rocronap-
CBKUX TOBAPHCTB.

BukJian ocHoBHOro marepiany. B ropunuuniit mi-
Teparypi BiJ3HAUCHO, 110 MPABO HA 3aXHCT — IIe IOpH-
IUYHO 3aKpiIUieHa MOKIUBICTD YIIPAaBOMOYEHOI 0COOH
BUKOPUCTOBYBATH 3aXO/IU IIPABOOXOPOHHOTO XapaKTEPy
JUTSL IPUIUHEHHS [TiH, SKi MOPYIIYIOTh TpaBa. 3MiCT
[IOTO MPaBa BU3HAYAETHCS KOMIUIEKCOM HOPM Matepi-
AJIBHOTO 1 POIIECyaIbHOTO XapaKTepy, AKi BCTAHOBIIIO-
I0Th: BIACHE 3MiCT IIPAaBOOXOPOHHOTO 3aXO0AY; IMiACTaBH
HOT0 3aCTOCYBAHHS; KOJIO Cy0’ €KTIB, yIIPABOMOYEHHX Ha
Horo 3acToCyBaHHS; IpollecyaIbHUIl MOPSAOK Horo 3a-

CTOCYBaHHSI; MaTepiaJbHO-IIPABOBI i TpoIleCyanbHi mpa-
Ba Cy0 €KTIB, JIO SKHMX 3aCTOCOBYEThHCS JIAHWUH 3aXi]l.

AKXTyaJIbHICTh IIUTAHHS PO 3aXUCT MIPaB YYACHUKIB
(axuioHepiB) HE BUKIIMKAE CYMHIBY, OCKUIBKU Oy/b-sIKe
IIpaBo, M0 HE CYIMPOBOKYETHCS TOCTYITHUMH 1 eek-
TUBHHMH 3aC00aMU 3aXHCTY, BTpavyae CBOIO MPpUBAOIH-
BiCTb. TakuM UMHOM, 3aXHUCT HEMaHOBHUX IIPAB yYacHU-
KiB (aKIIIOHEPiB) TOCMOJAPCHKUX TOBAPHUCTB 3I1HCHIO-
€THCS Y BCTAHOBJICHOMY 3aKOHOM TIOPS/IKY 1 3 BUKOpHC-
TaHHSAM BiAMOBITHOT (POpMHU 1 CIOCOOIB 3aXUCTY.

Haii6inem mommpeHor € kiacugikaiis GopM 3a-
XHCTY Ha IOPUCIHKIIHHY 1 HeropucauKIinay. [1pu oMy
HEPINOIO € AISTBHICTh ACP/KaBHUX a00 YIIOBHOBAXKEHUX
JIepKaBoOI0 OPTaHiB MO 3aXHCTy MOPYIICHUX YU OCIIO-
proBaHux cyO’ekTUBHUX 1paB [ 1, ¢. 41; 2, ¢. 337]. Y pam-
KaX IOPUCAUKIINHOT ()OPMU 3aXUCTy BUUISIOTH 3arailb-
HUH (cymoBui abo0 MO30BHMI) 1 cHieIialbHUN (aaMiHi-
CTPaTUBHHI) MOPSIOK 3aXHCTy HOPYIICHAX MPaB.

Heropucaukiiiina hopma 3aXuUCTy OXOIUTIOE Aii Tpo-
MaJISIH 1 OpraHi3alliid, MoB’s3aHi 13 3aXUCTOM IMBIJIBHUX
PaB 1 OXOPOHIOBAHNX 3aKOHOM 1HTEPECIB, SIKI BANHSIOTh-
Csl HUIMHU CaMOCTiiHO, 0e3 3BepHEHHS 3a JIOTIOMOTOIO 10
JICpKaBHUX Ta 1HIINX KOMIIETEHTHUX OpraHiB (camo3a-
XHCT IIMBUTRHEX 1IpaB). Jlo Takoi Gopmu 3aXucTy Haie-
KHUTh CAMO3aXHCT. Y KOPHOPAaTUBHUX BiHOCHHAX CaMO-
3aXUCT BUSIBIIETHCS Y MOYKITMBOCT] YYAaCHUKIB, HEMaiHO-
Bi IIpaBa SIKUX MOpYyIIeHi a00 CTBOpEHa 3arpo3a ix mopy-
IIEHHS, 3BEPHYTHUCH /10 OPraHiB yNpaBIiHHS TOCTIOAAp-
CHKHMM TOBaPUCTBOM i3 IIPOXAHHSM BIUTMHYTH Ha JIiT 1HIIAX
YYACHHUKIB 1 IIPUITHHUTY Take MopymeHHs. OcoOIuBiCTIO
BUIIE3a3HAYECHUX MEXaHI3MiB CAMO3axXHCTy € T, 110 Hail-
OUTBII €()EKTUBHUMY BOHHU CTAIOTh TOJll, KO peatizy-
FOThCSI KOJIGKTHBHO, IIUISIXOM 00’€THAHHS 3 [HIINMU 3a-
IIKaBIEHUMH yJaCHUKaMU TOBapHCTBA.
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VY miteparypi, 3aJIeXKHO BiJl IOPSIKY peamizallii ca-
MO3axXUCTY, BUAUISIOTH: O€3MI0CEPEIHIN MOPSIOK CaMo-
3axHCTy (Y4acTh B YIPaBIIiHHI CIIpaBaMH, IPaBO CAMUM
CKJIMKATH 3arajibHi 300py TOBapUCTBA, NPABO HA KyMYy-
JSITUBHE TOJIOCYBAHHSI) TA OMTOCEPEIKOBAHMIA (BHECCHHSI
CBOIX MMPOIO3UIIiii 10 OPSIKY JICHHOTO 3arajibHuUX 300-
piB, MPOBENICHHS PEBI3IHHOIO KOMICIEIO TIEpEeBipKU (i-
HaHCOBO-TOCTIOJIAPCHKOI JiSUTHHOCTI MPaBJIiHHS Ha BU-
MOTY aKIliOHepiB a00 Oyb-SKOTr0 3 YJaCHHKIB TOBapH-
cTBa 3 0OMEXEHOI0 BimoBiganpHIicTIO (naii — TOB),
[IPaBO aKI[iOHEepa BUMAratH 31iHCHEHHS 000B’ I3KOBOTO
BUKYITy aKIIIOHEPHUM TOBapUCTBOM (faii — AT) Hamex-
HUX HOMY aKIIii).

Bigomo, 1m0 mUTaHHS 3aXUCTy IMUBUIBHHUX MpaB
3aBXKIU PO3TIANAETHCS y CYKYIMHOCTI 3 TPoOIEMOI0
3MicTy cy0’€KTHBHOTO TpaBa. [IuTaHHs Mpo Te, UM
MICTUTh Cy0’€KTHBHE MPAaBO MIPABOMOYHICTh HA 3aXHUCT
Cy0’€KTMBHOTO IIpaBa, HE OTPUMANO B IOPUANYHIN Ha-
yIIi OZIHO3HAYHOTO BHpinieHHs. Ha choroaHi iCHYIOTH
TPHU TiAXOIW A0 MicLd MpaBa Ha 3aXHUCT Yy CTPYKTYypi
cy0’eKTUBHOTO IpaBa: 1) K ofHi€l 3 IPaBOMOYHOC-
TEH, IO BXOJIUTH JI0 CKIIAay cy0’ €KTHBHOTO TpaBa [3,
c. 73-74; 4, c. 105-106; 5, c. 177; 6, c. 580]; 2) six
camocTiiiHoro mipaBa [7, c. 376; 8, c. 11-14; 9, c. 71,
73]; 3) no3witis, sika MOEJHYE €IEMEHTH JBOX MEPIITHX
MIIXOMIB Ta MOJISITAE B TOMY, L0 MIPABO HA 3aXUCT — II¢
OJIHa 3 TPaBOMOYHOCTEH Cy0’€KTHBHOIO IpaBa, aje
Y pe3yJIbTaTi MPaBOTIOPYIIEHHS BOHO TPaHC(HOPMYEThCS
y caMocCTiifHe Cy0’ €KTHBHE IPaBO, TOOTO MOXKE iCHYBATH
i camocrtiiino [10, c. 14-15; 11, ¢. 12].

Hamu o0cTor0€ThCS TO3UIlIS PO TE, M0 3MIiCT
Cy0’€eKTUBHOTO MpaBa CKIJa€ThCs 3 IBOX MPABOMOYHOC-
TeH — Ha BiacHi 1 1y»i aii. [Ipu npoMy npaBo Ha 3aXUCT —
IIe caMOCTIilHe cy0’€KTHBHE MPaBo, a HE HOTO CTPYKTYp-
HU enemeHT. [lo-miepire, e BUPaXaeTbCsl y TOMY, IO
MPaBO Ha 3aXHCT, SIK 1 Cy0 €KTUBHE MPABO, € MIPOIO MOXK-
JIMBOT IMTOBEIIHKK YIIPABOMOUYCHOT OCOOH, aJie TIOBEIIHKH
IITBOBOI 1 OLTBII BY3bKOT 32 00CSTOM — CIIPSIMOBAHOI Ha
JMOCATHEHHS BiAHOBIIOBAIbHO-TIPUIUHIIOUO] METH
1 ITOB’s13aHOT 3 BUKOPHCTAHHSIM 3aXO0/liB TPABOOXOPOHHO-
ro xapakrepy. [lo-npyre, 3aX0nu MPaBOOXOPOHHOTO Xa-
paKkTepy MOBHHHI BiANOBiJAaTH XapaKTepy CaMoro
cy0’ekTHBHOTO TpaBa. [lo-Tpere, MpaBo Ha 3aXHCT, 5K
1 Cy0’€KTHBHE MPaBO, BKIIOUAE B ceOe JACeKIIbKa MOMIIH-
BOCTEH, 1110 3a0e3MedyIoTh peaizaiiio cy0’ eKTHBHOTO
MpaBa Ha pi3HUX i eTanax i B pi3HUX CHTYAIlisIX.

3 TOUKHM 30py IHCTHTYTY 3aXHCTy HUBLIBHUX IIpaB
BaXXJIMBOIO MEXKEI0 € YMOBH, IO CTOCYIOThCS 00’ €KTa
3axucTy. BBaskaeMo, 1110 00’ €KTOM 3aXHCTY € Cy0’€KTHBHE
MPaBO 13 3aCTEPEKEHHSIM PO TE, IO HE BCi CYyO’ €KTUBHI
MpaBa MOXXYTh OyTH 00’€KTOM 3aXHCTy, a JIULIE Ti, AKi
BH3HAaHI IUBIJILHUM MPABOM 1 Bi/IMOBIAIOTh BUMOTaM
[UBILIFHOTO 3aKOHOIABCTBA.

[Nopymienns mpaBa € TAKUM CTaHOM TIpaBa y4acHHUKa
TOCIIOAPCHKOTO TOBAPUCTBA, 32 SKMM BOHO 3a3HAE IPO-
TUIPABHOTO BIUIMBY 3 OOKY MOPYIIHMKA, — 3MEHIIY€Th-
cs1 a00 JKBIY€EThCS SIK Take. [HIIMMU CIIOBaMH, TTOpY-
[ICHHS TIpaBa OB’ si3aHE 3 M030aBICHHSIM HOTO HOCIS
MOXIIMBOCTI 3IIHCHUTH CBOE MPABO MOBHICTIO a00 YacT-
koBO. [TopyiieHHsI HeMaitHOBUX TIPaB YYacHUKa (aKIio-
Hepa) y OUTBIIOCTI BUNIAJIKIB OB’ sI3aH1 3 POBEICHHIM
3arajJbHUX 300piB YUaCHUKIB (aKII0HEPiB) UM HEMPaBO-
MIpHUMH JisIMH HAIJISAI0BOT pajyi a0 BUKOHABUOTO Op-
raHy TOBapHCTBa (HEMOBIIOMIICHHS PO MPOBEICHHS
3arajipHUX 300piB, HEAOMYIICHHS 10 y4acTi B 3arajlbHUX
300pax, HEBpaxyBaHHs TOJIOCY YYacHUKa (aKI[ioHepa)
ITiJT 9ac TOI0OCYBAHHS, HEBKIIFOUCHHS 10 YHCIIa KaHIn1a-
Typ JUist OOpaHHs 10 HATNISI0OBOI Pajd, BUKOHABYOTO
oprany abo peBi3iiiHOI KoMmicii, Bi/IMOBa B HaJaHHI JI0-
KyMEHTallii TOBAPHCTBA ISl O3HAHOMIICHHS 1 T. 1I.).

B ropuauuniit giTepaTypi TpaguLiiHO BUAINAIOTH
VHIBepCalbHi CIIOCOOU 3aXUCTY IUBIIBHUX MpaB (cT. 15
LK Vkpainu), 3acToCyBaHHs SKHX € MOXJIUBUM Y BH-
MaJKy NOPYUICHHS Pi3HUX CyO’ €KTUBHHMX IUBUIBHHUX
Mpas, i creriaibHi CIOCOOH, SIKi BUKOPUCTOBYIOTHCS
JIMIIE TTi]T Yac MOPYIICHHS IEBHOTO BHIY Cy0’ €KTHBHUX
LHUBLUIBHUX NpaB. Jo yHiBepcaIbHUX CHOCOOIB 3aXUCTY
CJIIJT BITHECTH TaKi: BU3HAHHS IIpaBa, MPUITMHEHHS Mii,
sIka TTOPYIIYE TIPaBO; BiTHOBICHHS CTAHOBHIIA, SIKE ic-
HYBaJO A0 MOPYILICHHS; BIAIIKOAYBaHHS 30UTKIB 1 T. 1.
(4. 2 c1. 16, ct. 22 11K Ykpainn). BpaxoByroun crierudi-
Ky HEMaifHOBHX IpaB yYaCHUKIB FOCHONAPCHKUX TOBa-
PHUCTB, 3arajbHi CIIOCOOH 3aXHCTY Y I[bOMY BHIAJAKY
MAaIOTh CBOT OCOONIMBOCTI y TIpoIleci iXHBOI peamisariii,
IMiJICTaBax, CIMiBBIHOIICHHI Ta €()EKTUBHOCTI, Ha IO
3BEpHYTA yBara y IopuauuHiii mireparypi [12, c. 83-149;
13, c. 23-25].

HaromicTs crniemianbHi Clioco0M 3aXHUCTY HUBIIBHUX
IpaB nepeadavaroThes CreliadbHUM 3aKOHOAABCTBOM
a00 JIOKAILHUMH aKTaMH HOPMOTBOPYOCTI. [1J1s1 3axucTy
IIpaB yYaCHUKIB (aKIIOHEPiB) rOCIONAPCHKOTO TOBAPH-
CTBa 3aKOHOJaBEIlb IependaunB CHelialbHi CocooH,
SIKI MOYKHA Ha3BaTH KOPIOPATUBHUMH (HAIIPUKIIA], CT. 68
3axony Ykpainu «[Ipo akmioHepHi TOBapHUCTBay» Mepe-
OaueHa MOXJIUBICTH peastizalii Tak 3BaHOTO «IpaBa Ha
HE3TOIy» SIK CIIOCO0Y 3aXHUCTy Cy0’€KTHBHHX IpaB ak-
ioHEepa).

['pyna kopriopaTuBHHUX CIOCOOIB 3aXUCTY MPaB, Bijl-
OKPEMIJICHHS SIKHX 00YMOBJICHE OCOOJMBOCTSIMH TPH-
POMU TPaB, IO 3aXHIIAI0THCSI, MA€ | BHYTPILIHEOBUIOBY
KJacu(ikaiito, o MoJIIrae B TAKOMY:

a) 3aCTOCYBaHHS THX UM {HIIMX CHOCOOIB 3aXUCTy
MIpaB 3aJIC)KUTH BiJl PI3HOBHUIY KOPIIOPATUBHOI OpraHi-
3arii, B paMKax siIKol BAHMKAIOTb BiJIOBIIHI MpaBa (Ha-
MIPUKJIIa], TAaKAil KOPIIOPAaTHUBHUH CIOCIO 3aXHCTy IpaB,
SIK BUKITIOUCHHS YYacHHUKA 3 TOCIIOapPCHKOTO TOBapH-
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CYYACHI ITPABOBI JOCJILIKEHHSI

cTBa, MOke OyTH 3actocoanuii y TOB, nporte He € j1i0-
mycTuMuM y nisibHocTi AT);

0) 3acTOCYBaHHS KOPIIOPATUBHOTO CIIOCO0Y 3aXUCTy
00yMOBIIEHE 0COOTUBOCTSIMU CaMOro TpaBa, sSKe Mij-
nsrae 3axucty. MojkHa po3iTUTH KOPIIOPaTHBHI CIIOCO-
Ou 3aXMCTy MaifHOBUX 1 HEMAalHOBHX NPaB yYaCHUKIB
TOCIOZAPChKUX TOBAPUCTB. Pa3oMm 13 THM ciriji MaT Ha
yBa3i, 10 Taka Kiacudikalis 3Ha4HOIO Mipoio Oyne
yMOBHOM0. Le moB’s13aHO 3 THM, 1110 MaHOBI Ta HEMak-
HOBI TIpaBa, sIKi HAJIe)KaTh YYaCHUKY (aKIIIOHEPY) TOCIIO-
JIApCHKOTO TOBAPUCTBA, YTBOPIOIOTh €AMHUN KOMILJIEKC
npas. Tomy nopyieHHs MaiHOBOI'O IIPaBa, sIK IpaBUIIo,
BUKJIMKA€E TTOPYIICHHS HEMAifHOBOTO MPaBa, 1 HaBIIaKH.
Hampuknan, Taki KOpIopaTHBHI CIOCOOU 3aXUCTY TIpaB,
SK MPaBO aKIIOHEPiB BUMAaraTé BUKYIy HAJECKHUX IM
aKI[ii, HAIICHHS BIACHUKIB MPHUBIICHOBAHUX aKIlii
IIPaBOM TOJIOCY MOXYTh 3aCTOCOBYBAaTHCH ISl 3aXUCTY
MaiHOBUX IpaB a00 AJIS 3aXUCTY MaHOBUX 1 HEMatHO-
BUX IIPaB OIHOYACHO.

V muBLIICTUYHIN HAyIIl 3ayBa)KEHO, 1110 CUCTEMA ITU-
BITBHO-TIPABOBHX CIIOCOOIB 3aXUCTY IIPaB YYACHHUKIB (aK-
IIOHEPIB) BU3HAYAETHCS K CYKYITHICTH CIIEIialbHUX,
MOXITUBHX 1 IOIYCTUMHUX 3aXOJIiB 3 BIJHOBJICHHS MOPY-
[IEHOTO HEMaWHOBOTO IpaBa, HEJAOMYIIEHHS 1 mormepe-
JOKEHHS OTO TTOPYIIEHb, IO TIepe0aveHi 3aKOHOM 1 BHYT-
PILLIHBOKOPIIOPAaTUBHUMHU akTaMu. OTke, He0OX1THO PO3-
PI3HATH CHOCOOH, 110 MOXKYTh 3aCTOCOBYBATHCH JUIA 3a-
XHUCTY IMpaB Ta IHTEPECiB 3aCHOBHHUKIB TOBAPHCTB, SKi
BUMHSIIOTH i1 70 iX IepiKaBHOI peecTpaiiii, i crrocodu 3a-
XHCTY, [0 MOXKYTh 3aCTOCOBYBATH YYACHUKH (aKITIOHEPH)
SIK JIETITUMH1 YYaCHUKH KOPIIOPATUBHUX NIPABOBITHOCHH.
VY cBOIO Yepry, CocoOM 3aXUCTY TPaB yJaCHUKIB (aKili-
OHEpIB) MOJUISIFOTHCA Ha CIIOCOOH, 110 MOXKYTh OIOCEpe/I-
KOBYBATH 3aXHCT IPaB KOXHOTO yJaCHHKA (aKIlioHepa)
(HemoIyIIeHHsT HEMPABOMIPHUX [l peecTparopa i BHe-
CEHHSI 3aIKCY J0 PEECTPY aKI[IOHEPiB TOBAPUCTBA, BU3HAH-
HSl HeIIHCHAM JIOTOBOPY KYITIBITi-IIPOIAXy aKIlii), 1 cro-
co0H, 110 MOKYTh OyTH 3aCTOCOBAHI JTUIIE OKPEMUMH
rpynaMy yJacHHKIB (aKIioHepiB) (y BHIIAAKY BCTAHOB-
JICHHSI 3aKOHOM YM BHYTPIITHHOKOPIIOPATHBHUMH JIOKY-
MEHTaMH [IEH3Y JUIS peaizallii akiiioHepoM a0 iXHBOO
TPYIOIO IIEBHOTO Npasa). I1pu nbomMy HE0OXiTHO 3BEpHY-
TH yBary Ha Te, [0 KOXKEH CII0Ci0 3aXUCTy TMpaB yyacHH-
KiB (aKI[IOHEPIB) OMOCEPEKOBYE 3aCTOCYBAHHS OKPEMHUX
METO/IIB, 110 CHPUSAIOTH TOCSTHEHHIO METH iX 3aXUCTY.
Hemnpocruit ropuananuii ckiiag KOPIOPaTUBHUX TPaBO-
BIJIHOCHH, SIK TIPABHJIO, TSATHE 3a COO0I0 HEOOXIAHICTD
OJTHOYACHOTO 3aCTOCYBaHHS JICKITBKOX CIIOCOOIB 1 METOIIB
3aXUCTy TIOPYIICHOTO TIPaBa.

OCHOBHa XapaKTEPHUCTHKA KOPIIOPATHBHUX CIIOCOOIB
3aXHCTY MpaB MOJATAE Y TOMY, IO 1X 3aCTOCYBaHHS
MOXKJIMIBE TTiJ] 9ac MOPYIICHHS a00 CMEOpeHHs 3a2po3i
nopywenns (BUIIIEHO MHOIO. — B. JK.) 0coOnuBHX

Cy0’€KTHBHHX IIUBLILHUX IIPAB, IO € CIICMEHTAMH 3MiC-
Ty KOPIIOPaTUBHUX MPaBOBiMHOCHH. I10 cyTi, sIK BKa3ye
J1. B. JlomaxiH, Taki CIOCOOM 3aXHUCTy € CaMOCTIHHUMHU
cy0’€eKTHBHUMH LHUBIILHUMU TipaBamu [14, c. 424].
MOXXJIHBICTE OJHOTO CY0’€KTHBHOTO MpaBa BUCTYIIATH
CIOCOOOM 3aXUCTY 1HIIOTO CyO’ €KTUBHOTO IpaBa € ra-
paHTi€r0 HOro HAJICKHOTO 3/IHCHEHHSI.

KommnekcHuit XxapakTep KOPIIOPATUBHUX CHOCOOIB
3aXUCTy Ma€ MiClle TAaKOK HABITh MiJ] Yac MOPYIICHHS
NeBHUX npaB. Tak, mopymieHHs HEMaifHOBOT MPaBOMOY-
HOCTI y4acHHUKa (aKIiioHepa) ToCIogapChKoro TOBapH-
CTBa — Ha Y4acTh Y 3arajibHUX 300pax y4acHUKIB (aKIii-
OHEpIB) TOCIOAPCHKOTO TOBAPHCTBA — MOXKE OyTH 3a-
XHIICHE IUITXOM CaMOCTIHHOTO CKJIMKAHHS TaKuX 300-
piB. [IpaBo BUMAaratu CKJIMKaHHS 3arajJbHUX 300piB
00YMOBITIOETHCSI BEIMIMHOIO 1 XapaKTEPUCTHKOKO YACTKH
y4acTi y CTaTyTHOMY KaIiTaji roCcIogapchbKoro ToBapu-
ctBa. TakuM paBoOM BOJIOJIIOTH aKILIOHEPH, 5K € BIIaC-
HUKaMu 10 1 OUTbIIE BIJICOTKIB TOJIOCYFOUHX aKilii (cT. 47
3akony Ykpainm «[Ipo axmioHepHi TOBapHCTBay),
i yyacHUKH, gKi € BracHuKamu 20 i OibIIe BiZICOTKIB
yacTok y ctarytHoMy Kamitaiai TOB (ct. 61 3akony
VYxpainu «IIpo rocrmogapchbki TOBApUCTBAY).

Ha nymky neskux BueHUX, Oe3mocepeIHbo 3aXulla-
TH IIpaBa aKI[ioOHepa MOBUHHI KOPTIOPATUBHUI CEKpeTap
i ciyx0a BHYTPIIIHBOTO aynuTy (KOHTpONHo) [5, ¢. 212].
Cama iest KOpHOPATUBHOTO CEKpeTaps 3al03UUcHA
[TpuHIHUTIAMU KOPITOPATUBHOTO YIIPABIIHHS 3 TOCBIAY
JesIKUX 3apyOiKHHUX KpaiH (IepeBaKHO aHIIIO-aMepH-
KaHCHKOI MpaBoBOi cucteMu). OCTaHHIM YacoM y HUX
SIBHO TIPOCITIJIKOBYETHCSI TEHACHIIIS 710 TTOCHIICHHS PO
BKAa3aHOTO IHCTHTYTY, & B OKpeMUX JeprkaBax (y Bemmko-
Opuranii Ta ABcTpalii) MOJOKEHHS PO ClelianbHy
MocaJIoBy 0co0y BiTHANIILITN 3aKOHO/IABYE 3aKPITICHHS.

YV MiXKHapOIHIN MPAKTUIl MAIOTh MICIIC JIBA CXOKHUX
IHCTUTYTH: KOpriopatuBHuii cekperap (B CILIA i Kanani)
1 cexperap kommadii (y BenmukoOpuranii, ABcTpautii).
TonoBHa BiAMIHHICTE CeKpeTapst KOMITaHii Bij1 KOpriopa-
TUBHOTO CEKpeTapsi MOJIArae B TOMY, 10 (QYHKIIIS i 30Ha
BiJINIOBITAJIBHOCTI y MEPIIOTO JCNIO MNP, HIX Y Ipy-
roro. Y pamMkKax KOHTHHEHTAJIBHOI IIPaBOBOI CUCTEMH
BKa3aHi IHCTUTYTH BUSBUJIMCH MEHIII 3aTPeOyBaHUMH,
X04a ¥ OTPUMAJTH TOCTATHHO MMO3UTUBHY OI[IHKY B KOP-
MOPATUBHOMY CEPEAOBHIII Ta 3aKPIIUICHI YUHHUM 3a-
KOHOJABCTBOM (CT. 56 3akoHy Ykpainu «IIpo akuionep-
Hi TOBapHUCTBAY).

[Ipr upOMy MIATPUMKH B LIIOMY 3aCITyTOBYE IIPO-
no3utist B. B. JlonmuHChKO1, fika BKa3ye Ha Te, 110 TOopsi-
JIOK 00paHHs a00 MpU3HAUYEHHSI KOPIOPATHUBHOTO CEKpe-
Tapsi, HOro MiAIOPSIIKOBAHICTh 1 MIKOHTPOIBHICTh J0-
I[ITbHO BCTAHOBIIOBATH Ha PiBHI 3aKOHY, a (PYHKIIT,
npaBa i 000B’sI3KH, sIKi 3ayexarb Bij cnenudiku AT,
MacmTabiB HOro AisSUTBHOCTI W KUTBKOCTI aKIliOHEpiB,
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KOHKPETH3YBaTH B JIOKAJIbHUX HOPMaTUBHUX aKTax [15,
c. 568]. [Ipore 1O. C. [ToBapoB, y LiJIOMY IOTOIXKYIOUUCH
3 BHIIICHABEICHOIO MO3UIII€I0, pOOUTH MOMPABKY HA TE,
110 3aKOHOJIABUOTO 3aKPITUIEHHS OTPEOYIOTh i OCHOBHI
3acaqy Horo mMpaBoOBOTO CTATYCy (a Iie, Y CBOIO 4epry,
HEMHUCIUMO 0e3 HOpMYBaHHS — Xo4a 0 1 y Hal3aralpHi-
IIOMY BHIVISJII — «CEKPEeTapChKuX» (QYHKIIN 1 TIOBHO-
Ba)keHb) [16, c. 349]. BaxnuBuM acmekToM Mmif yac
MOJICITIOBaHHS MTPaBHJII (SIK JUTsl 3aKOHOJABIIS, TaK 1 JUIs
JIOKaJIbHOT HOPMOTBOPYOCTI) € MO (PyHKIIIH KopIiopa-
THUBHOTO CEKpeTaps 1 paxyHKOBOI KoMicii (a Takox ce-
KpeTaps HarvIsI0BO1 pajin).

CrnenugivHi 0COOJMBOCTI Ma€ 1 CyIOBHI 3aXHCT
HEeMalfHOBMX MpaB YYacHHKIB (aKI[iOHEpiB) rocmnoaap-
CBKOTO TOBapUCTBA. Bupimrytouu cmip mo cyTi, cys Ho-
BUHCH BCTAaHOBUTH HASIBHICTH y 0COOH, SIKa 3BEPHYIIACS
3 MI030BOM, Cy0’€KTMBHOTO MarepiajbHOro mpasa abo
3aKOHHOTO 1HTEpecy, Ha 3aXHCT SKOTO MOJAaHO MO30B
JI0O TOBApUCTBA, a TAKOXK 3 SICyBaTH HAsSBHICTb YH BiJ-
CYTHICTB (haKTy iX OPYIICHHS a00 OCIIOPIOBAHHS TOBA-
PHCTBOM Ta SIKUM YHHOM TOBapPUCTBO, JI0 SIKOTO [TO3KBa-
4eM TIpe/l’ IBJICHI TI030BHI BUMOTH MO0 30008’ sI3aHHS
HAJIaTH 3BiTHI TOKYMEHTH IMOPYIIY€E MpaBa Ta 3aKOHHI
IHTEepeCH OCTaHHBOTO.

VY Gararbox BHIQJIKaxX MPH MOPYIICHHI HEMaHHOBHX
[paB yyacHHKa (aKuioHepa), HalpUKIIal, paBa Ha 1H-
dbopmariito mpo MpoBeeHHs 3arajlbHUX 300piB, paBa
TOJIOCYBAaTH Ha 3arajJibHUX 300pax i T. 1., BiH yIIOBHO-
Ba)KCHHUI BIMAraTy B CyIOBOMY MOPSIIKY HE IOHOBJICH-
Hs1 HOTO TIOPYIICHUX MPaB, a OCKAPIKCHHS PIllICHb 3a-
raJibHUX 300piB. Hampukiam, mpaBo Ha OCIOPIOBAHHS
pilIeHHs 3aragpHUX 300piB aKIIOHEPIB 32 3aKOHOIAB-
ctBoM Himeuunnu (§ 245 3axony Himeuunnu mpo AT)
[17, c. 260] matoTh: 1) Oynb-sikuii akiioHep, K OyB
MPHUCYTHIH Ha 3arajbHUX 300pax, SKIIO BiH MpuUa0aB
akii 1o myOumikaiii HopsIKy JEHHOTO 1 TOJI0CyBaB MpPo-
TH IPUAHSITOTO PillieHHST; 2) Oyb-sSKUH aKIioHep, KU
He OyB MPUCYTHIH HA 3arajbHUX 300pax, SIKIIO BiH He-
IIpaBOMipHO He OyB JIOMYIICHUI Ha 3araibHi 300pu, ado
300pHW CKIIMKaHI HEHAJIe)KHUM YHHOM, a00 MUTAHHS,
3 SKOT'O MPHUIHATO pilmneHHs, He Oyiao omyOimiKkoBaHe
y BCTaHOBJICHOMY MOPSAKY; 3) Oyab-aKkuil akiionep,
SIKUH TTpuI0aB akiii 1o myOumikamii mopsaKy JeHHOTO,
SIKIIO IPUHAHSATE PILICHHS Ma€ Ha METI HaJ[aHHS 1HIIOMY
akIioHepy (-am) 0coOMMBUX MepeBar y 30MTOK TOBapu-
cTBY a00 1HIIKUM akiioHepam; 4) NpaBiiHHs; 5) Oyib-

SIKUH YJIeH MPaBJIiHHS 1 HATNIAIOBOT pajy, SKIIO BHA-
CIIIZIOK BUKOHAHHS PIICHHsI WICHHU MPAaBIiHHA a00 Ha-
[JIS110BO1 pajii BYNHUIIN O 3JI04UH, a00 aJMiHICTPaTUB-
HUW MPOCTYTIOK, a00 OTpUMAaJId 00OB’S30K BiIIKOIY-
BaHHS IKOJH.

Ortxe, 32 3aKOHOABCTBOM HiMeudnHu 3axucT mpas
AKI[IOHEPIB PO3YMIETHCS 1 K OXOPOHA, 1 K 3a0e3IeueH-
Hs1. Ioro OCHOBHHMHY NPHUHIUIIAMH €; HATAHHS KOKHOMY
BJIacHUKY xo4a 0 oxHiei akuii AT mpasa ronocy Ha 3a-
rajJbHUX 300pax akKIiOHEPiB; BIACYTHICTh MEPEIIKO/
y peecTpallii paB BIaCHOCTI Ha aKIii; y4acTs y popmy-
BaHHI HAIVISLIOBOT paau i T. 1. [15, c. 587-588]

Oj1HaK 710 HETaTUBHUX aCIEKTiB Cy4acHOI TPaBOBOT
JUCHOCTI y chepi KOpIOPaTHBHUX MPABOBITHOCHH MOXK-
Ha BITHECTH Te€, 1[0 BHYTPIITHbOKOPIOPATUBHUI MOpsI-
JIOK 3aXHCTy HEMalHOBHUX TPaB YYaCHUKIB (aKIIIOHEPIB)
MIPaKTHYIHO HE BPETYIbOBAHII YHHHUM 3aKOHOJABCTBOM
VYkpainu, xoua 3a MPUKIIAA0M OpraHizaiii 6ip»koBoi Top-
TiBJIl Mir O MaTH Jiesike 3HAUYeHHS 3a YMOBH HOro 3a-
KPIIUICHHS Y CTaTyTi a00 1HIIIOMY JIOKaJIbHOMY MPaBoO-
BOMY aKTi r'OCIIOZapPChKOr0 TOBAPHUCTBA.

BucnoBku. B ropuauuHiii miTepaTypi JOKIATHO
JOCIIDKYIOTECS TUTaHHS 3aXHCTY IPaB yYaCHUKIB (aK-
[[IOHEPiB) rOCHOJaPChKUX TOBApUCTB. B 0oCHOBHOMY
3IIHCHIOETHCS TIONTYK HAMOUIBIIT ONTUMAIIBHUX CIIOCO01B
3axXHCTY, IX cUcTeMaTH3allis, knacudikarii. [Tpore skumu
0 pi3HOMaHITHUMH He Oyau crocoOM 3aXUCTy 4H iX
KUTBKICTh Y 3aKOHAX, BOHH HE MOXYTh OyTH e(DeKTHBHO
BHUKOPHCTAaHI 03 HAMPAIIOBAHHS 1 3aKPITICHHS Y TPaBO-
BUX aKTaX, y 3BUYasIX JJIOBOTO 000pOTy a00 1OrOBOpax
MEXaHI3My 3aXUCTy HEMAWHOBUX TPaB YYaCHHUKIB TOC-
MTOJaPCHKUX TOBAPUCTB.

3aBepIICHHAM i MEXaHi3My 3aXUCTy HEMalfHOBUX
IIpaB YYACHHUKIB TOCIMOAAPCHKOTO TOBAPHCTBA TIOBUHHO
cTatH ix peanbHe (popmasbHe 1 hakTHIHE) BITHOBICHHS.
be3nocepeHbO TaKUM BBa)KaTUMETHCSI HE BUHECCHHS
CYZIOM TIO3UTHBHOTO DIIlICHHS 32 3aKOHHOIO BUMOTOIO
oco0u (11e JTuIIe MPOMIXKHHH €Tart), a HaJe)KHEe BUKOHAH-
Hs pimeHHs cyny. Came akTHuHa peanizaris (Hampu-
KJIa1, BHECCHHSI 3aITHUCY JIO PEECTPY aKI[IOHEPIB), pealib-
Ha MOXXJIUBICTh 3/IIICHIOBATH CBOT BIJTHOBJICHI MpaBa
(Hanpuknaj, OpaTH ydacTb y poOOTi 3arajJbHUX 300piB
YYaCHHUKIB (aKI[iOHEpiB)) TOBMHHI 3aBEPUIyBATH IO
MeXaHI3My 3aXHCTy TaKOr0 HEMaifHOBOT'O IIPaBa, OCKLIb-
KH JIUIIE Y IbOMY BUITAJIKY PaBOBA METa MOJKE BBaXKa-
THChH JOCATHYTOIO.
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B.T. )KOPHOKVYM

OBIIME NMOJIOKEHUSA O BAIIMTE HEUMYUIECTBEHHBIX ITPAB YYACTHHUKOB
XO3SIMICTBEHHBIX OBILIIECTB

B HpeZ[J'IO)KeHHOﬁ K O6CY)KI[GHI/IIO Hay‘lHOﬁ CTAaTbC aBTOPOM CZCJIaHa ITOIIbITKA YKa3aTb HpO6J'I€MHLI€ ACIICKTHBI O6H.[I/IX

TIOJIOKEHUH O 3al[UTe HEMMYIIECTBCHHBIX IPaB yYaCTHUKOB XO3SHCTBEHHBIX 00mecTB. Ha OCHOBaHMM NPOBEICHHOTO
aHaJM3a JICHCTBYIOIIETro 3aKOHO/IATeNIbCTBA U IPABOBO JOKTPHHBI ClICJIaH BBIBOJ O HEOOXOIIMMOCTH BBIICIICHHS O0LIHX
U CHENHAIBHBIX (KOPIIOPATUBHBIX) CIIOCOOOB 3aIUTHl COOTBETCTBYIOMHKX TpaB. OCOOCHHOCTBIO BBIJICIICHHS SIBISICTCS
3aKpeIuIeHHEe TaKMX CII0COO0B B pa3jIMYHBIX NCTOYHMKAX MPABOBOTO perynuposanus. HemocpencTBeHHo, eciy nepBbie
JIOJDKHBI OBITh 3aKPETIIICHBI B [ pakJaHCKOM KOZIeKCEe YKPanHBbI, TO BTOPBIE — IIPEAYCMATPUBATHCSI HOPMAMH CIICIIHAIBHBIX
(KOpIIOpaTHBHBIX) HOPMATHBHO-TIPABOBBIX AKTOB.

KaroueBble ciioBa: HCUMYHICCTBCHHBIC KOPITIOPATUBHBIC I1paBa, YHaCTHUKU XO3SMCTBEHHOTO OGHICCTBa, AKIINOHEPHI,

CII0COOBI 3alIUThI, IPABO HA 3aIUTY.

V.H. ZHORNOKUY

GENERAL PROVISIONS ABOUT PROTECTION OF NON-PROPERTY RIGHTS OF
BUSINESS ENTITIES’ PARTICIPANTS

Problem setting. Development of corporate legislation makes realization by the participants of corporations of their

subjective corporate rights in order to achieve the interests. They entered the corporate legal relations to achieve these
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interests. However, achieving own interests by some participants of corporate legal relations may lead to violation (creation
of the threat of violation) of corporate rights of other participants, causing a backlash of the latter, which involves the
implementation of the right on protection. Nevertheless, today there is no single approach to establish the order and ways
to protect non-property corporate rights of the participants of corporate legal relations that requires conduction of their
complex scientific research.

Analysis of recent researches and publications. Special studies in the field of protecting corporate rights of business
entities’ participants were the interest of: O. Yu. Astashkina, V. A. Bielov, V. V. Dolynska, Yu. M. Zhornokuy, O.R. Kibenko,
V.M. Kravchuk, D.V. Lomakin, Yu. S. Povarov, 1. V. Spasibo-Faticieva and others.

Target of research. The author of the suggested for discussion scientific article attempts to outline the problematic
aspects of the general provisions about the protection of non-property rights of business entities’ participants. The
conclusion of the feasibility to consider the right on protection as an independent subjective civil right is made. Besides,
the need to separate general and special (corporate) methods of protecting appropriate rights is grounded. The peculiarity
of such a separation is fixing of appropriate methods in different sources of legal regulation. In particular, if the first
methods have to be contained in the Civil Code of Ukraine, the second ones must be provided by the norms of special
laws (the Laws of Ukraine «On Joint Stock Companies» and «On Business Entities») and / or corporate acts of regulatory
character (statutes, founding treaties, joint stock contracts, etc.).

Article’s main body. Characteristics of the ways to protect the rights of participants (stockholders) may be carried
out by their details depending on the purposes they are directed on, the features of their violations, subjects of offense,
types of rights that are violated, etc. This makes possible to unite the methods of protection into a definite system, which
is a set of possible and permissible measures of restoration of violated non-property right of a participant of a corporate
organization, termination and prevention of its violation. Thus, a participant (stockholder) has a possibility to use the
methods that mediate protection of his/her right on a share (shares) and methods of protecting own non-property corporate
rights.

Conclusions and prospects for the development. The author concludes that it is not a protective enforcement act
completes the act of the mechanism of protecting non-property rights of a business entity’s participants, but it is a stage
of real, actual elimination of their violations, recovery (recognition) and / or compensation of losses caused by the violation
of such rights. The actual realization (for example, making an entry in the register of stockholders), the real opportunity
to exercise their restored rights (for example, to participate in the general meeting of members (stockholders)) should
complete the act of the mechanism of protecting non-property right of a business entity’s participant, since the legal
objective may be considered achieved only in this case.

Key words: non-property corporate rights; business entity’s participants; stockholders; ways of protection; the right
on protection.
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