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I BiACTOOBATM CBOT NMpaBa AK CMoXuBayay BUNagKy X NOpyLeHHs, HEBMU3Ha-
HHA Y OCMNOpPHOBAHHA.
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Lvwka H. B.,

KaHAMAAT PULNYHUX HAYK, CTapLLIA BA
Knajay Kageapu umBinbHO-NPaBOBUX A/C-
UunaiH XapKiBCbKOro HauioHal1bHOro
YHIBEPCUTETY BHYTPILWHIX cnpas

NEAKI ACMEKTUW KATEIOPIT»MANHO»
AK OB’EKTA UMBIJIbHUX TPAB

MpaBoBi KaTeropiiy ymMeinbHOMY npaeBi NOB’A3aHi i3 (hOpMyBaHHAM €+
HOro NPaBOPO3YMIHHA Ta PI3HUMMW acnekKTaMy 3aKOHOLaBYOT TEXHIKK, K
Bifo6paxkaloTb CNOCOOU BUKNALEHHA Ta 3akpinaeHHA gediHiyin - dopw
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Bifo6paXXeHHs colianbHOT fINCHOCTI. Lle neBHOK MIipOKO CTOCYETLCA W MO-
HATTA «MalHO», fiKe, K BBaXKaB E. |. bekkep, HaCTiNbKW BaXnunee, WO BU-
npasfoOBYE CNpobU CUCTEMHOrO BUKNALEHHA NMPUBATHOrO npaBa Ha OCHOBI
BMCYBaHHA Ha Neplwuin nnaH MaiHa i MalnHOBUX BiJHOCMKH, a OKpeMi npasa
MOBWUHHI BUMNUCYBATUCA K eNeMEHTM MaiHa [1, S. 75].

Anpiopi kateropiss «ManHO» BiJHOCUTbLCHA 4O €KOHOMIYHMX ABULY Ta
€ NepeBOAOM eKOHOMIYHOTO NOHATTA y npaBoBe (popmy). 30Kpema, KaTeropis
«MarHo» y cT. 190 LUK YKpaiHu BM3HayeHa 0Co6/1MBUM 06’€KTOM SIK OKpema
piy, CYKYNHICTb peyen, a TaKOXX MaiHOBI npasa Ta 0608B’a3kuW. Mpun Tomy y il
4.2 BKa3yeTbCs LLO MaHOBI NpaBa € HECMOXMBHOK PiyYvt0; MallHOBI nNpasa
BM3HA4YalTbCA PEYOBUMU MpaBamu.

AHani3 yiei cTaTTi Hagae MOXNMBICTb KOHCTATyBaTH, WO TEPMIH «MaitHO»
32 06CArOM € WWMPLLIMM HDDK MOHATTA «piu», af)Ke OXON/E He TiIbKN piy Yu
cuUcTemy pedeit, ane i npaBa Ta 060B’A3KN LWOAO HUX, Y TOMY YUCi, € 0CO-
6nmBuUM 06°ekTOM. [ewo iHWKA Nigxig npoBefeHo y ocnofapCcbKoMy KO-
aekci Ykpaiuu, ge B u. 1 ct. 139 K, - MallHOM BM3HA4YaeTbCA CYKYMHICTb
pedyen Ta LiHHOCTEW (BK/IOYaOUM HeMaTepianbHi akTUBK), AKi MaloTb BapTic-
He BU3HaYeHHS, BUPOONAKTLCA Y/ BUKOPUCTOBYHOTLCA Y AIANbHOCTI Cy6 eKTIB
rocnofaptoBaHHs Ta BigobpaxatTbcs B IX 6anaHci abo BpaxoBYKTbCA B iH-
lWKnX nepenbdayeHnx 3akoHOM thopmax 061iKy MaiHa Umx cy6’ekTiB. Xoua,
AKWo MK YkpaiHu BigHOCUTbCA A0 aKTIB LLMBISIbHOIO 3aKOHOA4ABCTBA, TO Ha-
BilLLLO B TaKOMY aKTi HajaBaTu iHWe BM3HA4YeHHA MaiHy, SKwo LIK YKpaiHu
He e MIiCUTb Take BU3HAYeHHSA, ane  BM3HAYAETbLCA AK OCHOBHWUIW aKT
LMBINIbHOIO 3aKOHOAABCTBa NPW PeryntoBaHHI UMBINbHUX BiAHOCUH. TaKui
nigxig He CNpuse e4HOCTI Y NPaBOPO3YMIiHHI.

NeranbHe BU3HAYEHHS KaTeropii «MainHO» y LMBIIbHOMY i rocnofapcbko-
MY 3aKOHO[aBCTBI € EKOHOMIYHO palioHanbHUM, ane Bigobpaxae Moro rany-
3eBYy CMPSAMOBaHICTb Ta cneyngiky 3acToCyBaHHA Ha npakTuyi. MpoTe, B Npas-
HWUYIN Hayui iICHYIOTb OKpPeMi NigXoAnM WO0A0 BM3HAYEHHS L€l KaTeropii wo
OXOMNJIKOE: OKPEMI pedi Ta iX CYKYMHICTb, BK/IKOYAKUM rpoLi Ta LWiHHI nanepw,
a TaKOXX MaiHOBI npaBa Ta 060B’A3KW, AKi NigAa0TbCA FPOLIOBIN OUiHLi [2,
c. 166] Ta Bigobpaxae W0 06’€EKT UMBINbHUX Npas, WO He Mae rpoLoBoi
OLiHKM HaBpAf uv € pivyto. MNpoTe nerafbHN Nigxig 40 MainHa K CYKYMnHOC-
Ti HEe BUTPUMYE KPUTUKM CTOCOBHO TOTO, L0 NpaBo, AK cuctema, nobyaosaHa

Ha MeBHUX MigXoAax, 3a/IeXXHOCTAX OLHOro PiBHA HOPM Bif IHWKWX, CTaNOCTI
UMX nigxofdis, €AHOCTI i gndepeHUialil LMBINICTUYHUX KOHCTPYKUIiM Towo [3
FaKTepuCTIKa OKPEMOTO NMPaBOBOro ABMLLA AK KCYKYMHICTb»
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He KOPeKTHa i MOXe MPM3BeCTU L0 XMOHOro TAyMayeHHs Ta npaBo3acTocy.
BaHHS.

TepMmiH «MaitHO» C NOMICEMIYHMUM: Pid Ta CYKYMHICTb peyeit; CyKynHiCTb
npaBs, WO HanexaTb KOHKPETHIW 0C06i; CYKYMHICTb MalHOBUX MpaB Ta
060B'A3KiB [4, c. 325]. BiH € eKOHOMIYHOIO, NMPaBOBOIO Ta COLiabHOK Kare-
ropieto, e nepia € 3micTom, gpyra - ¢OpmMot0 iCHyBaHHA NpaBoOBIAHOCUH
040 MaHHa, a TPeTd - X NPOeKLIe Ha couiyMm.

MaiHO MOXe MaTu 3arafibHUI i cneyianbHNIn NPaBOBUIA PeXuM, nepes-
6ayaTi yMOBM Ta NpaBOBi HaCMiAKW BONOAIHHA TaKUM MalHOM, TArap BO/O-
AIHHA, 0C06MMBI MaTepia/ibHi Ta npouecyanbHi npoueaypu Towo. B npuHum-
ni Taki Nigxo4n BCTaHOBWUMNCH | BOHW TaK YM IHaKLWe BigobpaxKeHi B akTax
LUMBINbHOrO Ta IHWOro 3akoHo4aBcTBa. BoHW cnyrytoTb NigcTaBoo Ansd Bu-
AiNeHHA KaTeropil MalHOBUX BIAHOCUH Y LUMPOKOMY CEHCi, AK TaKuX §Ki
BUHMKAKOTh 3 NPUBOAY MaliHa Ta iHWKX 6nar, iKi MatoTb EKOHOMIYHY (hopmy
ToBapy [5, €.64] UM BUHMKaAIOTb 3 MPUBOAY PIZHON0 poAy maTepianbHMX onar,
po6IT, MOCNyr Ta iHWOro MalHa y WWPOKOMY CeHCi Uuboro cnosa [6, c.4].
OG6’eEKTOM TaKUX BiAHOCMH BKa3ylTb Pedi i KOMNAEKCK peyeit, rpoLui, UiHHi
nanepw, iHWe mManHO, B TOMY YMCNi MailHOBI NpaBa, pob6oTa, Ti pe3ynbTaTy,
Nocnyru, Aki MatoTb BapTiCHWIA, TOBAPHO-IPOLLOBUNIA XapaKTep i CKNagaTbCs
y cepi Al 3aKOHY BapTOCTi i MaloTb ToOBapHy qopmy [7, ¢.5]. B By3bkomy
CEHCi BOHM BW3Ha4eHI K BacTUBI TOBAPHOMY BUPOBHULTBY, 006’€KTMBHI 3a
CBOTM 3MICTOM i BO/IbOBI MO (hOPMi BiHOCUHMU, AKI BUHUKAKOTb MIXK CYy6’€KTamu
LMBINIbHOTO MpaBsa B NpoLeci BUpOOHMLTBA, PO3MoAiny, 0OMIHY Ta CrOXMBaH-
HA maTepianbHUX 6nar [8, c.12]. Buaaetbcs WO TakWiA nigxig, xo4a n nig-
TPUMYETbCA IHWKUMN HaykoBuamu [9, ¢.28; 10, ¢.9 ], ane € 3By>XeHUM iynyc-
Kae eKOHOMIYHY CKNajoBy MaiiHa SiK KOMMJIEKCY MaHOBUX Ta iHLINX MNpas.

JleranbHe BU3HAYEHHA MailHa, K 3BepTalTb yBary HaykoBLi, He 6e3-
cnipHe [11, c. 151], y HbOMY 3aKfiafeHo pajg NOMUMIOK, PI3HOTO NOXOMKEHHS,
30KpPeMa:CTUNICTHYHOrO - 3BOAUTU MailHO [0 OAHIEl peyi 4OCUTb CKNagHo,
OCKINbKW 3a NOrikot nobyaosun rnasn 13 LIK piy € 3arafibHUM MOHATTAM,
a MaHo - 6iNbl WMPOKMM 3a CEHCOM i, AK B6AYAETHLCA i3 1IerasibHOro BM3Ha-

YEHHS, He 3BOAUTLCA /iMLe A0 peui.

[0CUTb HEOLHO3HAYHUM € | MUTAHHSA WOA0 MaliHOBMX BiHOCKH 3a y4ac-
Ti OPUANYHUX OCIO, WO AeTepMIHOBaHI MeTOH X AiANbHOCTI Ta eKOHOMIY-
HUMW 3aKOHOMIPHOCTSIMW, 30KpeEMa PeHTabenbHICTIO, CTPYKTYPOH MaiiHa,
BMTpaTammn Ha Moro o6cnyroByBaHHs, crniaty nofaTtkiB Tow,o. HasBHICTb
MaliHa, sike He 3abe3rneyye AisNbHICTb KOPUANYHOT 0CO6K, a NNLLIE YCKNa4HIOE
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i, He BignoBigae 3acafi po3ymHocTi (n.6 ct. 3 LK YKpaiHn). Tak, KoXHa
CKnafoBa MailHa MOXXe MaTW CBiiAi NPaBOBUI PeXXUM AK i MaliHO y Linomy.

LLInpoke po3yMiHHA MaliHa Ta MaiHOBMX NPaBOBiAHOCUH 3ano4vaTKkoBaHe
Ha NeBHUX pucax, 30Kpema: aK HeoO6XI4HICTb 3a40BO/IbHATN NOTPEOU B YOMYCb
UM 06’€KTUBHA HEOOXIAHICTb, AKe MPOABASAETLCA AK CYCMi/ibHI Bi4HOCUHMN.
OCHOBHe B TOMY, LLO BOHU 3/aTHI 3a0BO/IbHATM NOTPe6M NpaBoOBMMM 3aCO-
6amu yepe3 NpPaBoOCY6’EKTHICTb, CYy6’eKTUBHE NPaBO, 3[iACHEHHS Ta 3aXUCT
UMBINbHUX MNpaB, NPaBOYUHW, MO30BHY AAHICTb, NMPeACTaBHULTBO, PEYOBO-
npaBoBi M030BKM Ta iHWI 3acobu [12,c.42].

MaiiHO € 06°€KTOM peyoBMX MpaB. i 3abe3nedye 34iNCHEHHA CY6’EKTUBHNX
npaB He TiNbKW WOAO0 HbOrO, ane i 3aBAssKM NOMY Ta MOro MiIHOBOCTI UM fAK
3akpinneHo y ct. 178 LUK YkpaiHu, - obopoTo3gaTtHocTi. BogHo4vac, OTOTOX-
HEeHHA MalHOBMX MpaB i3 peyamu, WO BUNAMBAE 3i 3MicTy 4. 2 cT. 190 LUK
YKpaiHN € CYMHIBHOI MPaBOBOK KOHCTPYKLi€E. MpUHaMHI po3MeXyBaHHS
MPaBoro pexxnmy peyer Ta OKPEMUX LMBIIbHUX NpaB € BUNPaBAAHUM i CNYTYe
Nno6yaoBi iHWMX NPAaBOBMUX KOHCTPYKL i Ta IHCTUTYTIB.

3 HaBeEeHOro MOXemo 3po6MTN BUCHOBOK, LIO A/ KaTeropiasbHOro
anapaTy BaXk/IMBO, W06 BM3Ha4yeHa Yy UMBINIbHOMY npaBi TepMiHoNoria 6yna
CTIKOIO, EANHOIO SIK B MexaX LIK YKpaiHu, Tak i B MeXax aKTiB LMBIIbHOIO
3aKoHogaBcTBa. OUeBUAHO, WO MOHATTA MalOTb 6YTU BUPaXKeHi 04HAKOBMMMU
TepMiHaMW, HAaCKINbKK Lie MOXNMBO, 6e3 BIAXWUIEHHSA Bif TX 3HaUYEHHS.
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Banwk B. M.,

acuCTeHT Kadeapu umBiNbHOTo npasa Ne 1
HalioHanbHOro KpuaNYHOro yHisepcu-
TeTy imeHi Apocnaesa Myaporo

AOroBIP PEHTN Y CNCTEMI JOITOBOPIB
MPO NEPEOAHHA MAVHA Y BNTACHICTb

Y cy4yacHUX yMoBax nepexofy eKOHOMiKM YKpaiH1 Ha pUHKOBY eKOHOMI-
Ky, BNPOBaf)KeHHA HOBUX €KOHOMIYHUX pedopm, 3pOCTaEe Po/b UMBINLHO-
MpPaBOBOro JOroBopy AK YHiBEPCasibHOro Ta HabinbL AieBoro 3acoby ono-
cepeAKyBaHHA MailHOBUX BiJHOCUH.

Taka cutyauis obymoBuna roctpy HeobXigHICTb 3aKPinJeHHA HOBUX
NMPaBoOBUX HOPM Ta IHCTUTYTIB B YKPalHCbKOMY 3aKOHOZABCTBI, AKi CPUATU-
MyTb 6i/bl e()eKTUBHOMY BPErytOBaHHIO LUMBINbHMUX BIAHOCKH.

OCHOBW 3aKOHOAaBCTBA LLOAO PEHTHUX AOroBOpPIB po3rnsigany Taki Ha-
ykoBUi AK: O. M. Benukopoga, A. IN'puHak, O. Kysbmuy, A. Mamaes,
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