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TEOPIAl TA MPAKTUKA
HEAOBPOCOBICHOI KOHKYPEHLLIT
B YKPAIHI

AHOTALIA

Y cTaTTi po3rnAaaEeTbes NOHATTA A06pPOCOBICHOT Ta HeA0HPOCOBICHOI KOHKYPEHUT
3 TOYKWM 30py Pi3HUX HayKOBLiB. PO3KpMBalOTbCA KOHLENUii Ta TMNU Aii, wo
cynepeyaTb TOProBiM Ta iHWIA A06POCOBICHINM AiN0OBIM NpakTMUi, a came:

He3aKOHHe BWKOPUCTaHHA AinoBoi penyTauii cyb'ekta rocnogaproBaHHA,
CTBOPEHHA MOMY MepelKkos Y KOHKYPEeHTHOMY npoueci Ta AOCATHEHHA
HE33aKOHHOI KOHKYpeHTHOI nepeBaru, 36ip, PO3KPUTTA Ta BWKOPUCTAHHA

KOMEPLMHOT TAaEMHML, @ TAKOX HABEAEHO XaPaKTEPUCTUKU LMX HAMPAMKIB.
MpoaHani3oBaHO CyTHICTb BMAMBY Pi3HUX (AKTOPIB Ha YMOBM PO3BUTKY
KOHKYpPeHLLi B eKOHOMILi YKpaiHUW. [LoCcnigKy€eTbCcA OCHOBHI HANPAMKM AepKaBHOI
NONITUKM  LWOAO0 OOMEXEeHHA MOHOMOAI3MY Ta PO3BUTKY KOHKYPeHLii AK
HeBif'EMHOI  4aCTUHM BHYTPIWHBLOI EKOHOMIYHOI Ta COLjafbHOI MONITUKM
neprkasu. MNposeaeHo aHanis gUHaMIKM OCHOBHWUX MepefymOB A/A CTBOPEHHA
KOHKYPEHTHOrO cepefoBulia B eKOHOMiLi YKpaiHW. [loAcHeHO KinbKicTb Ta
CTPYKTYPY NPUNUHEHMX MOpylWeHb LWOoAO0 HesobpocoBiCHOI  KOHKypeHLU;i.
BcTaHOBNEHO OCHOBHI Lini Ta 3aBAaHHA AHTMMOHOMO/ILHOIO KOMITeTy YKpaiHw,
HaNPAMKN  AeprKaBHOI aHTMMOHOMO/IbHOI NOAITUKU. BcTaHOBNEHO HanpAMM
BAOCKOHaNEHHA [AiA/bHOCTI OpraHiB  AHTMMOHOMO/ILHOTO KOMITETY  LoAo
peryntoBaHHA HACNigKiB HeLiHOBOI KOHKypeHUii B YKpaiHi. Caig 3a3HaunTH, Wwo
OAHWM i3 MeTOAiB 3axMCTy Bif, Heso0bpPOCOBICHOI KOHKYpEHLii € npoBeAeHHs
AHTMMOHOMOJIbHOI AiAIbHOCTI, TOBTO KOHTPOIO Aif/IbHOCTI OKPEMUX KOMNAHIM,
CNpAMOBAHOI HAa CTBOPEHHA Ta MNIATPUMKY KOHKYPEHTHOro cepeaoBuLLa,
0COB/IMBO  KOHKYPEHTHUX BIAHOCMH. BWKNAAEHO MexaHi3mMu 3axucty Big,
Hep06pPOCOBICHOI KOHKYpEHLi, nepeabayeHi YUHHMM 3aKOHOAABCTBOM YKpaiHu.
Bu3sHauyeHo ¢akTopM, WO BNAMBAKOTL Ha BMOIP MeToAiB 3axuCTy KOMNaHii Big,
HefobpOCOBICHOI  KOHKypeHU;i. MNpoaHanisoBaHo OCHOBHi npobaemu
3anpoBaZKEHHA 3aKOHOAABCTBA MNPO KOHKypeHuito €C [0 3aKOHOAABCTBA
YKpaiHW. 30Kpema, 3a3Ha4yaeTbcA, WO ANa nornmbneHHAa BigHocuH 3 €C
PErynATOpHi HOPMU MatoTb OYTU BOOCKOHANEHI BiAMOBIAHO 40 €BPOMENCbKUX
cTtaHpapTis. Mpu aHanisi HOPM KOHKYPEHTHOrO 3aKOHOAABCTBA BUAINAETLCA iX
CKNaAHiCcTb Ta NiAKPECNIOETLCA, WO 3aKOHOAABCTBO YKpaiHU B cdepi KOHKypeHLil
MICTUTb HOPMM, KaTeropii Ta iHCTUTYTU KiNbKOX rany3ei npasa, LLO PerynioTb
BiflHOCMHM PIi3HOTO 3MIiCTy 3 BWKOPUCTAHHAM HOPM MaTepiasbHOro Ta
npouecyasbHOro npasa.

MaBneHko H., YenombitbKo T., YepHsaesa O. Teopis Ta NpakTUKa Hego0bpocoBicHOT
KOHKYpeHLU,ii B YKpaiHi. EkoHomivyHuli aHani3. 2021. Tom 31. Ne 1. C. 25-36.
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KniouoBi cnoBa: KOHKypeHTHe CcepefoBMLLe; MOHOMONI3aLif;
KOHKYPEHTHA MOJITHUKA; Hef06pPOCOBICHA KOHKYPEHLLA.
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THEORY AND PRACTICE OF UNFAIR
COMPETITION IN UKRAINE

ABSTRACT

The article considers the concept of fair and unfair competition from the point of
view of different scientists. Concepts and types of measures that contradict trade
and other fair business practices are revealed, namely: illegal use of the business
reputation of the business entity, creation of obstacles in the competitive
process and achievement of illegal competitive advantage and collection,
disclosure and use of trade secrets. characteristics of these instructions. The
essence of the influence of various factors on the conditions of development of
competitive positions in the economy of Ukraine is revealed. The state policy on
restriction of monopoly and development of competition as an integral part of
internal economic and social policy of the state is considered. An analysis of the
dynamics of the main structural competitive conditions in the economy of
Ukraine. The number and structure of terminated violations of unfair
competition are explained. The main goals and objectives of the Antimonopoly
Committee of Ukraine, directions of antimonopoly policy are established. The
directions of improvement of activity of bodies of the Antimonopoly committee
concerning regulation of consequences of non-price competition in Ukraine are
established. It should be noted that one of the methods of protection against
unfair competition is to conduct antitrust activities, ie the activities of individual
companies (legal entities and individuals) aimed at creating and maintaining a
competitive environment, especially competitive relations. The mechanisms of
protection against unfair competition provided by the current legislation of
Ukraine are stated. The factors influencing the choice of methods to protect the
company from unfair competition are identified. The main problems of
introduction of the EU competition legislation into the legislation of Ukraine are
analyzed. In particular, it is noted that in order to deepen relations with the EU,
regulatory norms must be improved in accordance with European standards. In
analyzing the rules of competition law, their complexity is highlighted and it is
emphasized that the competition law of Ukraine contains rules, categories and
institutions of several branches of law governing relations of different content
using the rules of substantive and procedural law.

Pavlenko, N., Chelombitko, T., & Cherniaieva, O. (2021). Theory and practice of
unfair competition in Ukraine. Economic analysis, 31 (1), 25-36.

DOI: https://doi.org/10.35774/econa2021.01.025

Keywords: competitive environment; monopolization; competition; competition
policy; unfair competition
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Bctyn

Fnobanisauia fae 3mMory yKpaiHCbKMM KOMMNaHiAM
BUATU Ha HOBi PUHKM, LLLO HE Ti/IbKN BiAKPUBAE iM HOBI
MOX/IMBOCTi, ane M 3MyLIye afanTyBaTUCA A0 HOBUX
PUHKOBMX YMOB  BigMOBIAHO A0  MiXKHApPOAHUX
CTaHAApPTIB.

BakAMBOKO ~ YAaCTUHOK  MEeXaHi3my  PUHKOBOI
E€KOHOMIKM € KOHKYpeHLif — eKOHOMIYHMI npouec
B3aemogii Ta 60poTbbM BUPOOBHMKIB 3a HalbinbLw
CNPUATAMBI YMOBU ONA BUIOTOBAEHHA Ta peanisauii
TOBapiB 3 METOK OTPUMAHHA HaWbinbWnx NPUBYTKIB.
[JobpocoBicHa KOHKypeHLia Cnpuse po3BUTKY Ta
ycnixy KOMMaHii. CTBOpEHHA KOHKYPEHTHOro
cepefoBULLIA, 3aXWCT EKOHOMIYHOI KOHKypeHLUii Ta
peryaloBaHHA PUHKOBMX BiAHOCMH MalOTb MNPAMMUIA
BMIMB HAa EKOHOMIYHWA PO3BUTOK Aeprkasu. B
pe3ynbTaTi HEUiHOBOi KOHKypeHUji 6inbl ycnilwHi
YYAaCHUKN PUHKY CTaloTb Anigepamu, WO A€ im
MO/IMBICTb PO3LIMPUTU KOHKYPEHTHI iHCTPYMEHTU:
noninweHHa AKOCTi npoAayKLUii, PO3LWKNpPEHHA
TOBApHOTO ACOPTUMEHTY, 36iNblueHHs BWUTPAT Ha
peknamy.

OpHaK  KOHKypeHuia Mix 6isHecom 3a nonut
CMNOXMBAYIB Ha PUHKY MOXe MpoBOAUTUCA AK
[06pPOCOBICHO, Tak | WAAXOM  KOHKYPEHTHOI
LiANBHOCTI, AKa LIKOAWTbL CMOXKMBa4aM, KOHKYpeHTam
Ta CyCninbcTBy 3arasom. Y LbOoMy BUMNAZKY MU MAEMO
cnpaBy 3 He406POCOBICHOK KOHKYPEHLLEID — ABULLEM,
AKe BKpaW Heba)KaHO A/ YKPAiHCbKOI AeprKaBu B
nepiog, NobyaoBM PUHKOBWUX BiAHOCWH, WO MOBUHHI
BiANOBIAATN MidKHAapOAHUM cTaHAapTam. KomnanHii,
O BMKOPUCTOBYIOTb METOAM HEL,iHOBOI KOHKYpeHLii
(4ecHoi Ta Hepo6pPOCOBICHOI), MOMYTb 3/10BXKMBATU
BNACHMM PUHKOBUM CTAHOBWLLEM, MOFAWHATK iHLWI
KOMMaHii, cnpuvATM KOHUEHTpauii BMPOLHMLTBA Ta
CNPUYUHATM MOHOMOI3AL,II0 EKOHOMIKW.

TeopeTUYHOIO Ta MNPaAKTUYHOK OCHOBOK  AAf
BMBYEHHSA Npobiemn Hea0HPOCOBICHOI KOHKYpPEHLIT €
poboTn Takux BYeHMX, AK . AHgpowyKa, O. besyx,
A. Bolika, 3. bopuceHKa, A. Bapnamosoi, |. HaxHo,
T. AemueHka, A. Oepunrep, A. Knucniymna, |I. Kosanb,
C. Ky3bmiHa, H. KpyrnoBa Ta iHWMX, AKi NpaLiooTb HA4
LOCNIAKEHHAM  HenobpOoCOBICHOI  KOHKypeHLUii  Ta
BMBYalOTb MeToAM 6opOoTbOU 3 Heto.

CmipHoBa K. B. aHani3ye peryntoBaHHA KOHKYpeHLii
Ta BMBYAE «NpaBMIa KOHKYPEHLii» B Pi3HMX yrogax
acoujauii €C [3], AHgpowyk . O. — NpaBoBUI 3aXUCT
KomepLiliHoi TaemHuui B €EC [3], BakaniHcbka O. O. —
npobaemu Ta nepcnekTnsmu KOHKYPEHTHOTO
3aKoHogaBcTBa YKpaiHu [5], MopoxoBcbka O. B. Ta
CemeHtoK |. C. — 3axuMCT KOMepLiMHOI TaeEMHMLI Y
MiXXHapogHOMY npaBi Ta Yy  MiXHapogHomy
3aKkoHoaaBcTBi [8], Fopbanb H. I., PomaHnwuH C. b. Ta
Koryt B. |. — iMmnnemeHTauito aHTMMOHOMNOJILHOIO
3aKkoHogaBctBa €C B YKpaiHi [7], MoByaH A. B. —

npaBoBe peryaloBaHHA AA 33aXUCTY EKOHOMIYHOI
KOHKYpPEHLLi B ymOBax eBponencbKoi iHTerpau,ii [18].

Merta crartTi

MeTolo CTaTTi € BMBYEHHA MOHATbL Ta BUAIB
He06pPOCOBICHOI KOHKYPEHLil, a TaKOX MpPaKTUKK
QHTMMOHOMNONILHOTO peryntoBaHHA B YKpaiHi woao
BUKOPUCTAHHA BITYN3HAHUMM KOMMNAHIAMW METOAIB
KOHKYPEHLLi, WO He MnoB'A3aHi 3 peryitoBaHHAM LiH,
BU3HAYeHHA HeobxigHOCTI BA,OCKOHaJIeHHA
OEeprKaBHOro peryitoBaHHA MOHOMOAI3aLi.

BuKnag 0CHOBHOro maTtepiany gocniaxKeHHA

BesnepeyHo, edeKkTMBHa Ta 6HesKomnpomicHa
b6opoTbba 3 HesobpPOCOBICHOW KOHKYpeHLielo €
OfHVWM i3 NPIOPUTETHMX HANPAMKIB EKOHOMIYHOI
NOAITUKKM KpaiHW. B KpaiHi, fe WaHyoTb YecTb, rgHicTb
Ta penyTauito 6i3Hecy, a B EKOHOMILi MaHye AyX
300pOBOI KOHKYpEeHUii, MOHOMoAii B €KOHOMiILi He
iCHye, a HaBMakKW, € AKiCHi nepeaymosu AnA
epeKTMBHOro GYHKLiOHYBAaHHA EKOHOMIKM.

Bu3HaHHA npuHUMUNi8 nob6pocosicHOCTI B
KOHKypeHLii  Hemoxnuee 6e3 iX  HanexHoro
3aKpinAeHHA  Ta  BMAPOBAAMKEHHA Yy  cUCTEMY
KOHKYPEHTHOro 3aKOHOLABCTBA. ICTOpiA CTAHOB/IEHHA
Ta PO3BUTKY KOHKYPEHTHOrO 3aKOHOZAaBCTBA B Pi3HUX
KpaiHax Mae cyTTeBi BigMIHHOCTI yepe3 HeobXigHicTb
BPaxyBaHHA HaLioHa/NbHWUX OCOBIMBOCTEN MPABOBOroO
3aXMUCTy KOHKypeHLUji, Tpaauuiidi Ta 3BuYaiB 6isHecy,
aaMiHICTPAaTUBHOI Ta CyA0BOI NpPaKkTMKKM [7, c. 182].

KoHuenuia ao06bpocoBicHOCTI Mae  BupiwanbHe
3HAYEeHHA He Juwe ANA pPeryaloBaHHA LMBINbHO-
NpaBoOBUX HOPM, @ W ANA BCTAaHOB/MEHHA 3aXWUCTY Bif
Heno6pocoBiCHOI KOHKypeHUii. Cnig 3asHauuT, WO
[obpocoBicCHa KOHKypeHLUia € HeobxigHol ymoBOO
ONA PO3BUTKY He TiZIbKM KOHKYPEHTHOrO cepesioBULLa,
ane i BCi€l aeprkasun. 3 ornagy Ha ue, BU3HaHHA B €T.13
UusinbHoro Kogekcy YKpaiHM  HemobpocosicHOT
KOHKypeHLii y ¢opmi 310BXKMBaAHHA NpaBaMu Aae
niACTaBu ANA BUBYEHHA AAHOTO MOHATTA 3 TOYKM 30pYy
LMBINICTUYHOT KOHUENLIi 3/10BXXWBAaHHA MpaBoOmM Ta
BU3HAYEHHA KOHLEeNTyaflbHUX  OCHOB  3axucty
[06pocoBiCHOT KOHKYpeHL,ii B YKpaiHi.

3aranbHe NOHATTA HeAobPOCOBICHOI KOHKYypeHU;i
micTuTbca B [lapu3bKi  KOHBEHLiT MpPO OXOPOHY
NPOMWCNIOBOI BAacHocTi. BignosiaHo go cratTi 10bis
KoHBeHL,i, «aKTom HepobpocoBiCHOI KOHKypeHLl
BBA)KAETbCA aKT KOHKYPEeHL,|i, Wo cynepeuymtb YecHiin
BUPOOHMYIN Ta KOMepLUilHii npakTtuui». Mpuknaau
OEeAKNX aKTiB Hefo0bpoCoBiCHOI KOHKYpPEHLIT MicTATbCA

y cTtatti 10bis (3) KoHBeHuii, i nepenik He
NPW3HAYEHUI BUYEPTTHUM.
HepobpocoBicHa KOHKypeHUis — ue 6yab-aKka

HE3aKOHHA KOHKYPEHTHa AiA/bHICTb KOMNaHil, fKa
NOpyLwye 3arasbHOBM3HAHI NpaBWAa, TOPriBAO Ta iHLWI
[06pPOCOBICHI  AinoBI NPaKTUKW. IHWKMMKU CnoBamM,
HegobpocoBiCHa  AiANbHICTL  KOMMaHiM, sKi - npwu
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KOHKYPeHLii CTBOPIOIOTb NEBHi NepeLwKoan, Yyepes AKi
BOHW OTPMMYIOTb HeuyecHy nepesary, i Ha3MBa€ETbCA
He06pPOCOBICHOI KOHKYpPEHL,EtO.

3aBAAKM LIBUAKOMY PO3BUTKY EKOHOMIKM Ha PUHKY
CTae Bce 6Oinblue KomnaHi, AKi BAalTbCA A0
He4YyecHOro crnocoby  OTPUMAHHA  KOHKYPEHTHOI
nepesaru. Lli KomnaHii BaatoTbca A0 HepobpocosicHOI
KOHKYpeHL|ii Ana NpocyBaHHA CBOiX TOBapiB (nocayr).
HepobpocoBicHa KOHKYypeHLiA € MO CyTi akTOMm, WO
nopyLwye Toprieao Ta iHWi AobpocoBicHi 3BuYai B
rocnoAapcbKilt 4isnbHOCTI.

3rigHo 3i cTtaTtTeto 1 3akoHy YKpaiHu «[1po 3axucT
Bif, HenobpoCOBiCHOI KOHKYpeHLii», cTaTTelo 32
[ocnogapcbKkoro KoZekcy YKpaiHu:
«..HesobpPOCOBICHOK KOHKYpeHLieo € byab-aki aii y
KOHKYpPeHLii, WO cynepeyaTtb TOProBMM Ta iHWWUM
YECHUM 3BMYAAM Y NiANPUEMHULBKIN AiANbHOCTI».
BianosigHO 4,0 3aKOHY, A0 TAaKUX aKTiB HaNeXaTb:

1. He3akOHHe BWKOPUCTAHHA AinoBOI penyTaLil
cyb’eKTa rocnogaptoBaHHA (HenpaBomipHe (To6To 6e3
OTPMMaHHA BigNOBIAHOrO [03BO/Y) BMKOPUCTAHHA
YYXUX CMMBOJIIB, PEKNAMHUX MaTtepianiB, YNnakoBKW;
He3aKOHHEe BMKOPWCTaHHA TOBapiB iHWOro BUPOOHUKa;
KOMitOBaHHA 30BHILIHbOIO BUrNAay TOBapy;
NOpiBHANbHA PEKNama).

2. CTBOpEHHA nepeLwkKos Aas8 KoMnaHii y npoueci
KOHKypeHLUil Ta OOCATHEHHA HE3aKOHHUX
KOHKYPEHTHUX MepeBar (guckpeguTauisa KomnaHii —
TOH6TO PO3MOBCOAKEHHA HENpaBAMBOi, HENOBHOI abo
HeaoCTOBipHOI  iHOpMaLil, WO 3aBAAE LIKOAM
penyTauii KOHKypeHTa, BOMKOT KOMMaHii; CXWAbHICTb;
CXWMIEHHA NMOCTaYaNibHUKIB 40 ANCKPUMIHALIT NOKynuis
(3amoBHMKIB); NigKyn npauiBHUKIB, NocagoBux ocib
nocTayanbHuKiIB, NOKynLiB; OTPUMaAHHA

T

e

Haiirmonmip eHirmi
TOPYLIEHHS 3
HemoGpPOCOBICHOT
KOHKYPEHIIIL:
3akoH YKpainu
«I[Tpo 3axmcT Bim
He00POCOBICHOL
KOHKYPEHIIiD

HenpaBOMIipPHOI KOHKYpPeHTHOI nepesarn, To6To Takoi,
WO CTasa MOXK/IUBOK LUAXOM MNOPYLIEHHA 3aKOHY;
NoLIMpPEHHs OMaHAnBOI iHdopmaLii).

3. HesakoHHe 306WpaHHA, pPO3rofIOWEHHA Ta

BUKOPUCTAHHA KOMepLiiMHOT TaemMHML, [1].

Jdeaknmu 3 HalnowunpeHiwmnx BUAIB

He06pOCOBICHOI KOHKYpPEHLi €:

—  BWKOPUCTaHHA 6e3 [03BOJIly iMeHi, Toprosoro
HaliMeHyBaHHA, TOProBOi MapKu (TOProBoro 3HaKy
Ta 3HaKy 06CNyroByBaHHs), peKknaMmHux
maTepianis, yNakKoBKM TOBApPIiB Ta pPeKNAMHOI
iHpopmauji, Ha3B iHWMX KomMaHih abo noaibHmx
[0 HUX Ha3B, WO CNPUYNHAE abO MOXKe NPU3BECTH
[0 noeaHaHHA igeHTUdiKauiiHoi  iHbopmauii
nopyLwHWKa 3 iHbopMauielo Npo AiANbHICTb iHLWOT
KOMNaHii;

— npojask ToBapiB iHWOro BMPOOHMKA Mig CBOEI
Ha3BO0, NO3HAYEHHAM;

— BiATBOPEHHA 30BHIWHLOrO BMrAA4Yy TOBapiB
iHLWOro rocnogapcbKoOro Niapo3sainy Ta BBeAEHHA
iX B rocnofapcbkuin obir 6e3 YiTKoro 3a3HaueHHs
BMPOOGHMKA Konil;

—  nowwvpeHHs OoMaHAuBOI iHbopmaLii (HanpuKknag,
PO3MOBCIOAMKEHHS  HEMOBHOI, HeToYyHoi abo
HenpasuabHOT iHGOpMaLii nNpo NOXOAXKEHHA
TOBapy, BMPOOHMKa, npoaasLA, cnoci6
BUIOTOBNIEHHA, AKepena Ta cnocib npuabaHHsA,
obcarm umn micue npoaaxy, CNOXKMBYI
XapaKTEePUCTUKM, AKICTb, KOMMNEKTHICTb,
NPUAATHICTb A0 3aCTOCYBaHHA, XapaKTEPUCTUKM
CTaHAapTiB, 0COHBAMBICTb NPOAAXKY TOBAPIB, POOIT,
NOCAYT, LiHW Ta 3HUKKW HA TOBAp Yu Nocayry);

— iHWi gii, wo cynepeyaTb TOPriBAI Ta iHWIMA YecHiIn
Ainosin npaktuui (puc. 1).

y

—

Cr. 15-1 Crt 15

Ct. 8 Ct 4

ITommupennas HocsaraeHEs . .
5 5 Jnckpenuraris HenpasoMipHe
iHopMartii 1o HEMpPaBOMIpHHX i
cy0’eKTa BHKOPHCTAHHS
BBOIHTbH B OMaHy nepeBar y
TOCTIOIapIOBAHHS Mo3Ha4YeHb
KOHKYPeHLIi KOHKYPeHIiT

Puc. 1. HaiinowwupeHiwi Buan Hepo06pocoBicCHOT KOHKypeHLUii

Lxcepeno: cknadeHo asmopom 3a daHumu [1].

Bbyab-Aka BWUroga, AKy OTPMMYE KOHKYPEHT 4yepes
NOPYLUEHHA 3aKOHIB YM iHWKWUX HOPMATUBHMUX aKTIiB, €
HEe3aKOHHO, | X BUKOPUCTAaHHA € nNpoABaMMU
HeA06pPOCOBICHOT KOHKYPEHLT.

HKopgHa KOMMaHif He 3acTpaxoBaHa Big,
Heno06pPOCOBICHOTO  KOHKYpEHTa, TOMY MNOBMHHA
peTenbHO BMBYMTM PUHOK, HAa AKOMY BOHA MPALIOE, i
HeramHo pearyBaTM Ha HefobpocoBicHy Ainosy
NPaKTUKY.
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OcTaHHi KiZlbKa POKiB XapaKTepusyloTbca BNANBOM
pi3HMX $aKTOPiB HA YMOBWU PO3BUTKY KOHKYPEHTHOrO
cepefoBulLa B eKOHOMIlLi YKpaiHu. 3 oaHOro 6OKy,
noniTM4YHa cTabinisauisa 4eMOKPaTUYHUX NPUHLMNMIB Ta
KOHCONiAaWia YKPaiHCbKOro CycninbCcTBa Ha OCHOBI
€BPOMENCbKUX  iHTerpauiiHmMx  3ycuab,  nepebir
Cy4acHOi pPMHKOBOI EKOHOMiKM, Jeperynauia Ta
Leonirapxisauia ~ €KOHOMIYHOrO  KWUTTA  CNPUANIU
CTBOPEHHIO YMOB AN KOHKYPEHTHUX BiAHOCUMH Ha
HaUioHa/NbHUX pUHKax [8, c. 86]. 3 iHworo 60Ky,
OLHVMM 3 OCHOBHMX aKTopiB, WO CTPUMYIOTb
PO3BUTOK EKOHOMIYHMX NpoueciB, € HepiBHICTb
KOHKYPEHTHUX YMOB, AKa BUHWKAE BHaCANIJOK
AKTUBHOIO  BMKOPWUCTAHHA  HELiHOBUX  MeToAiB
[06pocoBicHOI Ta Heao0bpPOCOBICHOI KOHKypeHLUii Ta
peryntoeTbea CUCTEMOIO  [OEpXKaBHMUX  MeToaiB
peryntoBaHHA KOHKYpPEHLLl.

MNepeBarkHa 6inblictb Hea06poCoBiICHUX
KOHKYPEHTHMX 3acobiB NoB'A3aHa 3 NOPYLUEHHAM Npas
iHTEeNIeKTyaIbHOI  BMIACHOCTI, TaKMX AK BMHAxXoA4w,
KOPUCHI moAeni, TOProsi MapKu, NPOMUCAOBI 3pasKu
Ta b6araTo iHworo.

3rigHo 3 3BiTom AMKY 3a 2019 pik, 3aranbHa
KiNbKICTb  MpU3ynuHeHMX  nopyweHb B  cdepi
Hea06pPOCOBICHOI KOHKypeHUji cTtaHoBuna 650, wo
CKnagae 6amMsbko 12% Big  3aranbHOI  KinbKoOCTi
NPU3YNUHEHUX NopYLLUEHb, wo CTOoCylOTbCA
€KOHOMIYHOI KOHKypeHLUii. HahnowwupeHiwnum 6yno
nowunpeHHs iHbopmaLii, Wo He BigNOBIAAE AiACHOCTI
(90%). PewTa — He3aKOHHE BMKOPMUCTAHHA YyXKOi
CMMBOJIIKM, PEKNAMHUX MaTepianis Ta ynakoBku — 4%;
OTPMMaHHA HE3aKOHHOI KOHKYPEeHTHOI nepe.aru
LINAXOM MOpPYLIEHHA 3aKOHOAaBCTBA — 5%; BBEAEHHA B
KOMepLiliHMiA 06ir ToBapiB iHWOro BMpPOBHMKa nig,
B/IACHMM  MO3HAYEHHAM, TMOPIBHANIBHA pPeKnama,
OUCKpeauTaLis  iHWKMX KOMMAHIA, CRAPUAHHA 40
60MKOTYBaHHA iHWWX KOMNaHiN 3 BOKY CNOXMBaYiB YK
naptHepis —1%.

MpoBiAHMM PUHKOM, e Maau Miue BMABAEHI Ta
NPUNUHeHi NpoAsM HeAobPOCOBICHOI KOHKypeHLUii 3a
2017-2019 poKM € arponpoMMUCIOBUIN  KOMMNEKC
(6amn3bko 53% y 2019 poui, 46% y 2018 poui, 32% y
2017 poui).

HacTynHMM 3a Be/IMYMHOIO KiNbKICTIO NOpyLieHb
He06pPOCOBICHOI KOHKYPEHLiT 3i 3HAYHOW pi3HULED,
ane ctabinbHO NMUTOMOKO Barok, € PUHOK OXOPOHU
3popoB'a, ¢apmMaueBTUKM Ta MeauyHux BUpobiB
(6amnsbko 16% y 2019 poui, 13% y 2018 poui, 11% vy
2017 pouj) [17].

3a ouiHkammn AMKY, ob6cAr puHKIB, Ha AKUX
BiAHOBUANCL YMOBM ANA A06POCOBICHOI KOHKYpPeEHLT
3aBAAKM 3axop[am, 3fiACHEeHMM KomiteTtom y 2019
poui, nepesnwmns 1,3 mapa. rpH. LUikaBo, Wwo 4vacTKa

BMMaAKiB HeaobpOoCOBICHOI KOHKypeHLUji, Wwo 6yau
NPUNUHEHI HAaJaHHAM peKoMeHAaLil, Big 3aranbHOI
KiNIbKOCTI Takmx nopyweHb Yy 2019 poui cknana
61m3bko 82%. B iHWWMX BUNAAKax MNPUNUHEHHS
npaBonopyLleHb BigbyBanoca LINAXOM
3aCTOCOBYBAHHA LWTPAPHUX CaHKLiN.

Y 2019 poui 3a nopyweHHa B ycix cpepax byno
nokapaHo wrtpadom noHag 4,1 MAH TpH. 3a
NOpYyLWeEeHHA 3aKOHOAABYMX HOPM NPO 3aXUCT Bif,
Hefo6pOoCoBICHOI KOHKypeHLUil. Hailbinblwy KinbKicTb
Ta cymy wWTpadHMX CaHKUiA Oyno HaknageHo 3a
34iICHEHHA HenpaBoOMipHOro odopMNeHHA ToBapy,
WO MOXe MNPWU3BEeCTU A0 MAYTaHUHW 3 AiANbHICTIO
iHWOI  KOMMaHii, a TaKoX 3a HenpasBoMipHe
BUKOPUCTAHHA  MO3HAYeHHs  nNpu  0bOPMJIEHHI
eTMKeToK ToBapis [17].

OgHUM i3 meToaiB 3axMCTy Big HenobpocosicHOT
KOHKypeHU,ii € 3[iCHEHHA KOMNaHiamm
aHTMMOHONONbHOI  AiAnbHOCTI, TOBTO  AiANbHOCTI
OKPEMMX KOMMaHin (lopuAnYHMX Ta i3UYHUX 0Cib),
CNPAMOBAHOI  Ha  CTBOPEHHA  Ta NiATPUMKY
KOHKYPEHTHOro cepenoBMLa, ocobnunso
KOHKYPEHTHUX BiJHOCUH.

Ha Bubip MmeToaiB 3axucty KomnaHii  Big,
Henob6pOCOBICHOI  KOHKypeHUil  BMNAMBalOTb  TaKi
dakTopun [10]:

—  AKicTb 33aKOHO3BCTBA 3 3axucTy Big,

He06pOCOBICHOT KOHKYpPEHLLT;

—  HaABHicTb O6POCOBICHOT KOHKYPEHLLT Ha PUHKY;
—  nigBuweHHs obisHaHocTi b6i3Hecy npo BAacHi
npasa, o CTOCYHOTbCA 3axucTy Bif,

He06pPOCOBICHOT KOHKYPEHLT;

—  MNparHeHHA yYacCHUKIB PUHKY

HaANULLKOBUI NPUBYTOK;

—  HapAiMHICTb 3aX1CTY NPaB Y4aCHUKIB PUHKY;
— nobymoBa cTabinbHMX AiNOBMX BIAHOCUH 3

oTpMMaTH

napTHepamu;

—  piBeHb chopmoBaHocTi KOHKYPEHTHOIO
cepefioBULLa;

—  HepJoNiKU B CUCTEMI YyNpPaBAiHHA;

—  CTyniHb 3aNEXHOCTI Big, NOCTa4YanbHUKIB

CMPOBWHM 3-33 KOPAOHY.
dakTopM, WO BMNAMBalOTbL Ha BMOIp MeTogiB
3aXMCTy KOMNAHIi Bif HezobpoCcoBiCHOI KOHKYpeHLi,
HaBeAeHi B Tabauui 1. Ha KOXXHOMY TOBapHOMY PUHKY
MOXKYTb 6yTM OKpemi dakTopu, Ak € cneumdiyHnmm
Nvile ANA MEeBHUX PUHKOBWMX YMOB, ajse 3arajiom B
Tabnuui nepeniyeHi UYMHHWMKK, WO € aKTyaJbHUMMU
MalKe AN KOXKHOTrO PUHKY, WO NiATBEPAXKYE TOUKY
30py, BiAMNOBIAHO A0 AKOI KOMMAHIi MOBUHHI AiATN y
cniBnpali 3 napTHepamu y raaysi 3aKkoHoAaBCTBa, Wob
peanisyBaTn  CBil BHYTPILLHIN noteHujian -
BUPOOHMUTBO, ynpaBaiHHA Towo [16, c. 213].
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Tabnuua 1. XapaKTepuCTUKA YMHHUKIB BNIMBY Ha BUBip MeToAiB 3aXMCTy NignpuemcTsa Big Hea06pocoBicHOT
KOHKypeHU,ii

NeNo
3/n

YUHHMKKM BNAMBY

XapaKTepucTmka YNHHUKIB

Po3pobneHicTb 3aKoHOAaBCTBA
LLLOA0 3aXMCTY Bif,
He06POCOBICHOT KOHKYPEHLLT

3aKOHOAaBCTBO LLOAO 3aXUCTY BiA4 HeAoOPOCOBICHOT KOHKYpEeHLii BW3HaYae
OCHOBHi MeTOAM 3axXMCTY, AKi MOXKe BUKOPMUCTOBYBATM B rOCNOAAPCLKIl AiANbHOCTI
Cy6’eKT rocrnofaploBaHHA, BKJ/OYAE fK HOPMATUBHO-3aKOHOAABYI aKTWU LLOAO
BM3HAYEHHA CYTHOCTI HeA06pPOCOBICHOI KOHKYPEHLLT, TaK i aKTM NPO OXOPOHY Npas
Ha iHTeNeKTyaNbHy BAACHICTb.

HasasHicTb fo6pocoBicHMX
KOHKYPEHTHUX BiflHOCMH Ha

PUHRY

dopmyBaHHA [A06POCOBICHUX KOHKYPEHTHWX BiAHOCUH CMPUAE CTBOPEHHIO
PO3BMHEHOrO, UMBINI30BAaHOrO PUHKY, WO BKAOYaE cdepy BUMPoOHMUTBA I
TOBapoOOMiHy. KOHKYpeHTHi BIiGHOCMHM — Ue BIAHOCMHM MK Cyb’eKTamu
rocnogaploBaHHA 3 AOTPUMAHHAM KOHKYPEHLiMHOro 3aKOHOAaBCTBA, B OCHOBY
AKUX NOKMAAEHO NPUHLMMNKU KOHKYPEHTHOI 60poTbbu — 6opoTbbu 3a cnoxusaya,
Ae NignpUEMCTBA 3MYLUEHI 3HWMMKYBATM LIHM HA CBOK NPOAYKLit, MOCTIMHO
BAOCKOHaNOBaTM il AKiCTb, a Le, Yy CBOKW u4epry, BMMArae nocTiMHOro
BAOCKOHaNIeHHA BUPOOHULTBA, 3anpoBagKeHHA AOCATHEHb HAaYKOBOTEXHIYHOrO
nporpecy, NOKPALLEHHs OpraHisauii BMpPObGHMUMX npoueciB. 3a HasBHOCTI
[06POCOBICHUX KOHKYPEHTHUX BiZLHOCUH Y KOHKYPEHTHOMY cepeaosuLi cyb’ekTn
rocnogaploBaHHA He MaloTb MOTPebU aKTUBHO 3axMLLATUCL Big HegobpocosicHOT
KOHKYpeHLLil.

MpoiHdopmoBaHicTb cyb’eKTiB
rocrnogaptoBaHHA Npo npasa
LLLOA0 3aXMCTy Big NposABis
Hef,06pPOCOBICHOT KOHKYPEHLT

Ons BMBOpy mMeToay 3axucTy Big, HeAobpoCOBICHOT KOHKYpeHLUii neplw 3a Bce
cyb’ekTM rocnogaptoBaHHA MOBWMHHI BONOAITM 3HAaHHAMM LWOAO MPABOBOrO
peryitoBaHHA 3aXUCTY Bif HeA0HPOCOBICHOT KOHKYPEHLii, 3HaTK CBOT NpaBa LWoA0
3aXMCTY CBOIX NPaB Ta iHTepPEeCiB y Cy[0BOMY NOPALKY.

MparHeHHa y4acHWKIB PUHKY L0
OTPUMaHHA HaanNpubyTKie

BaxkaHHA oOTpMMaTM HaaNpPUOYTOK MOKe CMOHYKATM YYaCHUKIB PUHKY A0
BUTICHEHHS KOHKYPEHTIB 3 PWHKY HeZoOpoCOBiCHUMKM  AiamK, AKi  He
BiANOBIAATMMYTb BUMOraM YUHHOFO KOHKYPEHTHOrO 3aKOHOAABCTBa.

HagiltHicTb 3axucty npas
cy6’€eKTiB rocnogapoBaHHA

3axmucT Big nposBiB HeZ0b6POCOBICHOI KOHKYpeHLi y B3aeMOAiT i3 30BHIiWHIM
cepefoBULLEM MOXKE MPOABMATUCL B OTPMMAHHI AepXaBHOTO 3axUCTy 4vepes
HaZaHHA CBIAOLUTB BJIACHOCTI, PEECTpaLii TOProBMx MAPOK, a TaKOX u4epes
3BEpPHEHHSA B OpraHn AHTUMOHOMNO/IbHOrO KOMITETY Ta CyA0Bi OPraHn 3a 3aXMcTom
CBOiX MOpylWeHMX npaB Ta iHTepeciB. ®dopma 3BEepHEHHA A0 CyAiB — yepes
NOAAHHA MO30BHMX 3aAB; A0 AHTMMOHOMO/NILHOIO KOMITETy YKpaiHM — 3asAB Ta
cKapr. AKWoO 3BepHEeHHA Cyb’eKTiB rocnogaptoBaHHA  PO3MNA4aTUMYTbCA
HANEXHUM YMHOM i MPUAMATUMYTLCA PilleHHA B OBFPYHTOBAHWUIM TEPMIH, TO Taki
cy6’ekTn ByayTb i Hagani 3BepTaTMCh 33 3aXMCTOM CBOIX MpPas..

Hanarog»keHHs ctabinbHux
LiNOBUX CTOCYHKIB 3
napTHepamm

Hanaroa)keHHA CcTabinbHUX AiN0BMX CTOCYHKIB 3 NapTHepamMu € 3anopyKok
YHUKHEHHA B MallbyTHbOMY MO BigHOLWeEHHI0 A0 cyb’eKTa rocnogaploBaHHA TakMX
4, AK NigKyn npauiBHWKa, NocafoBoi 0cobu MoKynuA — (3amMOBHMKA); Migkyn
npauiBHWKa, Nocagosoi 0cobu nocTayasbHWKA; CXUEHHA MOCTayYasbHUKA A0
OMCKPUMIHALIT  noKynua (3aMOBHMKA); CXUNeHHAa [0 6GoMKoTy cyb'ekTa
rocnofaploBaHHA.

CtyniHb cdopmoBaHOCTI
KOHKYPEHTHOro cepenoBumLLa

CdhopmoBaHiCTb KOHKYPEHTHOrO CepefoBULLA Ha PUHKY CBIAYMTb MPO HAABHICTb
BE/IMKOTO KOJ1a KOHKYPEHTIB i }KOPCTKY KOHKYPEHTHY 60poTbby MiX HUMU. Y pasi
Hef0CATHEHHA MOCTaBAEHUX Lifel KOHKYPEeHTHUMU f06pOCoBiCHMMM cnocobamm
AesKi cyb’ekTn rocnoaaptoBaHHA BAAOTLCA A0 HEA0OPOCOBICHOT KOHKYpEHL,i Ta
HEeYeCcHOT KOHKYPEHTHOI 60poTbOM, WO He BiANOBILAE BUMOraM KOHKYPEHLiMHOro
3aKOHO/,aBCTBA.

Hepnoniku B ynpaBaiHCbKil
cucremi

YnpaBniHcbKa cucTema, WO Ai€ Ha Nignpuemctsi  moxe 3abesneuyntu
BMPOBaZKEHHA BIiAMNOBIAHMX METOAIB 3axWUCTy Bi4 NpPoABiB HeaobpocoBicHOT
KOHKYpeHLU,i.

3aNeXHicTb Bif NOCTa4yasibHUKIB
CMPOBWHM 3-32 KOPAOHY

CTpyKTypa [)epen nocCTayaHHA Ha [efkUX PUHKAX BUMarae AOTPUMAHHA
Mi)KHApPOOHMX  HOPMATMBHWUX  aKTiB  LWOAO  PEeryntoBaHHA  3aXUCTy  Big
He06pPOCOBICHOT KOHKYpPEHLUi.

LAxcepeno: [16, c. 213-214].
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Mepw 3a Bce, HeJOH6POCOBICHA KOHKYPEHLiA TATHE
3a cobol agMiHICTpaTMBHY BigNOBiAaNbHICTb, LWO
peanisyeTbcA WAAXOM HaKNafeHHA WTpady Ha
NOPYLUHUKIB Y TaKMX pO3Mipax:

— [0 AOBOX TUCAY HEOMOZATKOBYBAHUX MiHiMyMiB
[0X04iB rpOMaasH — AKWO Aii 3 HepobpocosicHOI
KOHKYPEeHLii BYMHAIOTL OPUAMYHI ocobu — He
cy6’eKTN rocnofaptoBaHHs;

— po 3% poxoay Bi4 npogaxky ToBapie, pobiT un
nocayr 3a 3BiTHWUI PiK, WO Nepeaye PoKy, B AKOMY
HaK/Maga€eTbCA aAMiHiCTpaTUBHUA wWTpad. AKLWO
Joxoais y uelh nepiog He 6yno, To wrtpad y
po3mipi  m'ATM  TUCAY  HEOMNoAATKOBYBAHMUX
MiHIMYMiB [0XOAiB FPOMaZAH — ANA HOPUSUNYHUX
0cib, Wwo € cyb’ekTamum rocnogaptoBaHHs.

Ocobu, No BiAHOWEHHIO A0 AKUX Mana Mmicue
HefobpocosicHa KOHKYPEHLLA, MOYTb
pO3paxoByBaTU Ha 3axMCT CBOrO 3aKOHHOrO Mpasa Ta
iHTepecy.

YnHHe 3aKOHO[A@BCTBO YKpaiHW nepepbayae Taki
3ax0/4M 3aXUCTy Big, HeL06pPOCOBICHOI KOHKYpPEHLi:

— agMiHicTpaTuBHMIA cnocib. BiH nonsArae B Tomy, LWo
npoTaArom 6 MicALiB 3 MOMEHTYy OTPMMaHHA
iHpopmauji Npo nopyleHHs Moro npas, cyb’eKkT
rocnojaptoBaHHA MOXe nogaty  3aAsy [0
AHTUMOHOMONBHOFO  KOMITETY NP0  3aXuUCT
0COOUCTUX HemMalHOBMX MpaB. AKWO TepmiH
NogaHHA 3asBM MPO 3aXUCT Big, HepobpocoBsicHOT
KOHKYpPEeHL,i MMHYB, TO e € NPUYMHOIO BiAMOBU Y
peecTpauii Takoro p[oKymeHTa. OpHakK, AKWO
33aABHMK [0BOAWUTb, WO BiH MPOMNYCTUB TepMiH
NOJAHHA 3aABKM 3 NOBAXKHWUX NPUYMH, NOPYLUEHE
npaBo notpebye 3axucTy. KiHuesnit TepmiH
po3rnagy  NO30BHOI  3aaBM  cTtaHoButb 30
Ka/fieH4apHUX AHiB, ane npu HeobxigHoCTi moxe
6yTV NpofoBKeHUn Ao 60 KaneHJaPHUX AHiB, NPO
WO 3asBHUK Oyae NOBIAOMAEHWM Yy MUCbMOBIN
dopmi.

— cyaoBui nopagok. CnpaBuW, 3acHOBaHi Ha
NopyLleHHi npaB cyb'ekTa rocnofaploBaHHA Y
3B'A3KY 3 obmexkeHHAM MOHOMoi3Mmy,
nianagalTb Nif PUCAMKLIID ToCnogapCbKoro
cyay. Kpim Toro, piweHHA AHTMMOHOMNONBHOIO
KOMITETY MOXYTb BYTU OCKapKeHi (noBHicTio abo
YacTKOBO) Yy rocnoAapcbKomy cyai.

— 3BepHeHHAa po AO®C. Lel BuMA 3axucTy Big
Hen06pPOoCOoBICHOI KOHKYpPEHLT NONArae y BHECEHHI
[0 MWTHOIO pPEeECTpy ToBapiB, WO € 06 eKTamwu
NPOMMCNOBOI BAACHOCTI.
3aKOHOAaBCTBO BiAirpae BWpiWwanbHy poab Yy

3anobiraHHi  Ta  3axucTi  Big,  HepobpocoBicHOT

KOHKypeHLUii. ¥ nepiog, He3anexHoi YKpaiHu — 3 1991

POKY MO CbOTOAHILWHIN AeHb — 6y/I0 NPUNHATO BaraTo

3aKOHIB, afie OCHOBHMM [OOKYMEHTOM, L0 BM3HAYaE

NnpaBoBY OCHOBY 3aXMCTy CMOXKMBadiB Ta Gi3Hecy Big

Hef06pocoBiCHOI KOHKYpeHUii, byB i € 3Y «[po 3axuct

Big HepgobpocoBicHOT KOHKypeHLii» Big 07/06/96 Kpim
TOro, BIAHOCWHKM, MNOB'A3aHi 3  MPUNUHEHHAM
Hen06pPOCOBICHOI  KOHKYpPEHLUil, perynotoTb 3aKoH
YKpaiHn «Mpo 3axMcT eKOHOMIYHOI KOHKypeHUii» [1],
3Y «lpo AHTMMOHONONBHUIA KOMITET YKpaiHW»,
focnogapcbkum  KogeKkcom  YKpaiHM  Ta  iHwWi
HOPMATUBHI aKTU.

Ha »kanb, He3BaXaloum Ha BeIMYE3HY 3aKOHO4aBYY
6a3y, y cyyacHomy CBiTi € 6araTo BMNaaKiB NnopylleHb
32KOHIB, W0 3aXMLLAKTb EKOHOMIYHY KOHKYpPEHLito.

AHanisylun imnaemeHTalilo 3aKOHOZABCTBA NpPoO
KOHKypeHuito €C B 3aKOHOOABCTBO YKpaiHW, cnig
3a3HAYUTW, WO 3aJ0BroO A0 TOro, AK YKpaiHa nignucana
Yroay npo acouiauito 3 €EC, 6yn10 ACHO, WO peryaaTuBHi
NOJIOXKEHHA NOTPiIOHO BAOCKOHANMTU Y BiANOBIAHOCTI 3
€BPONENCBKMMM  CTaHZapTamu, Wob nornmbutn
BiaHOCMHM 3 €EC. LUuMm nuTaHHAM 3alimManncb Ha
heprKaBHOMY piBHi, B TOMY yumchi B
AHTMMOHOMNO/IBHOMY KOMiTeTi YKpaiHn. OCHOBHUMMU
NUTaHHAMMW, AKI NOTPiI6GHO 6yno BMPIWNTM AKOMOra
weugwe, 6yan: BCTaHOBMIEHHA CAHKL,i Ta MOKapaHb 3a
NOpyWeHHA  3aKOHOAABCTBA MNPO  KOHKYPEHL,to,
po3cnigyBaHHA  KapTenis, peryaloBaHHA npouecy
KOHUEHTpaLiM Ta 3AMTTA, a TaKOX HagaHHA AMKY
NoBHOBaXeHb poscnigysaTtu cnpasu wonao
HeAOTPMMAHHA EKOHOMIYHOI KOHKypeHLUii. OCKiNbKn
Yroga npo acoujauyito 3 EC gaBana nvwe obmexxeHuin
NPOMIXKOK 4Yacy ANA BUMKOHAHHA BiAMNOBIAHUX BUMOT,
OpraHu BAagu Aiann BiAHOCHO wBMAaKo. Hanpuknaa,
NOpPOroBi 3HAYeHHA BapPTICHUX MOKa3HMWKIB, ANA AKUX
BMMAra€eTbCA  [03BiN  HA  KOHUEHTpauito, 6yau
36i/1bLUEHI. Takox 6yna 3miHeHa cuctema
BCTAaHOB/IEHHA WTPady 32 NOPYLWEHHA KOHKYPEHTHOrO
3aKOHOAABCTBA i3 3a/Ny4yeHHAM  KBaNidpiKkoBaHWUX
¢daxisuis. OpHak gesdki npobaemu  3anUWAOTLCA
HeBupiweHUMM. Koo yyaCHMKIB KOHLEHTpaLi Wwe He
BM3HaueHe, Tomy AMKY mae pobutn cyb’ekTuBHY
OUiHKY. MoTpibHI CyTTEBI OHOBNEHHSA Yy TaKux cdepax,
AK Aep)KaBHi 3akynisni. BignosigHo go ctatTi 150
Yroay npo acoujiauito, ANA KOHTPO/IO 3a 3aKyniBaamm
NOBUHEH OyB OYyTU CTBOPEHMM HE3aNeXKHWIN OopraH,
AKUI OyB 6K AeprKaBHMM Ta ByTM OKpemum Big, rpyn
€KOHOMIYHUMX iHTepeciB. Tomy Ui 060B'A3KM 6Oyau
nepepaHi AMKY Ta 3akpinneHi B 3akoHi «[po
Oep)KaBHi 3aKyniBAi», AKMA 3rogom OyB 3amiHeHWM
3akoHom «[Mpo nybniuHi 3aKynisni». BignosigHo no
3akoHy «[lpo Agep:kaBHi 3aKyniBni», 3anpoBagyKeHo
€N1eKTPOHHY cucTemy ProZorro Ta 3miHEHO npoueaypy
OCKapKeHHA cnpas y Uit cdepi.

BnpoBageHHA Hopm €EC wWwoao BepTUKaNbHUX
YroZ, TaKOX BWMMAra€e BeAMKOi yBaru. BepTuKanbHi
Yrogy BBaXalTbCA MEHLW aHTUKOHKYPEHTHUMMU, HiX
rOPU30HTaNbHI, OCKIZIbKM BOHM MOXKYTb NiABULLNTH
edeKTUBHiICTb BUPOOHMYO-36yTOBOrO /NaHutora Ta
3MEHLWNTM eKcnayaTauinHi sutpatn. AMKY moxke
BCTQHOBWUTU CTaHOAPTHI BUMOTU [0 Y3roAxeHux Ain
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3rigHO i3 3aKOHOM NpPO  3aXMCT  E€KOHOMIYHOI
KOHKYpeHLii, fAKi He noTpebyTb A04aTKOBOro
3aTBepAyKeHHA. Y ubOoMy BMMNAAKy BM  MOXKeTe
3aCcTOCyBaTM 3aKOHOAaBYy NpakTuKy EC. Tak, y cT. 101
[orosopy nNpo ¢yHKLiOHYBaHHA EC 3a3HAYaETbCA, WO
3abopoHa AHTUKOHKYPEHTHUX 3axoaiB He
NMOWMPIOETLCA Ha Cy6’eKTiB rocnogaptoBaHHA Ta X
06’€HaHHA, AKWO BOHU «...CNPUAIOTb MOIMNWEHHIO
BMpPOOHMUTBA abo po3noginy nNpoAyKuii, TexHiYHoOMYy
YN EeKOHOMIYHOMY Mporpecy Ta HaAalTb MOXK/IMUBICTb
CMOXMBaYaM oOTpuMyBaTM Burogy 6e3 HaKknageHHs
obMeKeHb Ha 3alikaBieHi cyb’ekTn rocnogapoBaHHs,
o He € 060B’A3KOBUMM ANA AOCATHEHHA Uiel mMeTH i
AKi He [03BONATb UMM Cyb’eKTam rocnofaprtoBaHHA
YCYHYTU  KOHKYPEHLiI0 WOoA0 3HAYHOi  4acCTUHMU
BiAnoBigHOi npoaykuii». PernameHnt Komicii €C
330/2010 peTanbHO OMWCYE, AKI BepTUKanbHi yroam
[,03BONEHI, roN0BHUM YUHOM, Kepyrumcb
perynoBaHHAM YacTKM pPUHKY. OTXKe, BepTUKabHI
yrooy [O03BOMAKOTHCA, AKLWLO 4YacTKM  CTOPIH  Ha
BiAMOBIAHNX PUHKax He nepesBuwytoTb 30%, a TaKoX
LOTPUMYIOTbCSA MEBHI «CYyBOpPi» OOMEXKeHHs, fAKi He
6epyTb [0 yBarM Ul 4acTKy. Li nosnoxeHHs chig,
BK/IIOUYUTM A0 3aKOHOZaBCTBa YKpaiHM BiANOBIAHO A0
Yrogn npo acoujauito, fAKa BM3HA4YaE NpaBoBY
BM3HAYEHiICTb KOMNAHIN npu peanisauii npogykuii. ¥
yepBHi 2018 poKy Biabynuca aesaki 3amiHuM y coepi
peryitoBaHHA MOPIBHANBHOI pPeKkAaMmn — y nepliomy
YMTAHHI BYN0 NPUMNHATO 3aKOHOMPOEKT NMPO BHECEHHA
3MiIH [0 [OeAKMX 3aKOHOAABYMX aKTiB  YKpaiHu
(rapmoHisauia 3akoHogaBCTBa Yy cdepi NOPiBHANBHOI
peknamu i3 3akoHogaBcTBoM €EC). 3aKOHOMPOEKT
[,03BONUTb BUKOPUCTOBYBATM NOPIBHANIbHY peKnamy Ta
3aKOHHO BWMKOPWCTOBYBATU 3006paXKEHHA, TOProsi
MapKu Ta pipmoBe HaliMeHyBaHHA KOHKYPEHTIB. 3aKOH
«Mpo peknamy» NPOMNOHYETbCA LOMOBHUTU
KOHKPETHMM  Mepenikom MOKA3HWKIB  3aKOHHOCTI
MOPIBHANBHOI peKknamu, NoAibHMM [0  TUX, WO
BcTaHoBneHi B [lnpekTusi Ne 2006/114/€C.

MpuiHaTtTa  UwueinbHoro Ta  locnogapcbkoro
Kogekcy YKpaiHu y 2003 p. mano 3Ha4YHMA BNAUB Ha
PO3BMUTOK YCi€i NpaBoBOi cnctemun YKpaiHW. binbwictb
BYEHMX, WO BMBYaOTb Npobiemu  NpPaBOBOroO
peryioBaHHA KOHKYpPEeHL,i, BKa3yloTb Ha BUpiwanbHe
3HayeHHA [ocnogapcbKoro KogeKkcy VYKpaiHn ana
PO3BUTKY He TiIbKM KOHKYPEHLLi, ane i BCiEl cuctemm
ynpasBaiHHA B YKpaiHi. AK cnpaBeannBO 3a3Hauvae
. J1. 3HAaMEeHCbKMI, B PUHKOBUX YMOBAX E€KOHOMIYHa
OifNbHICTL NepeTBOPIOETLCA Ha barato ii enemeHTis.
TaKa AiANbHICTb CTAE BiIbHOK Yy LWMPOKUX MeEXKaX,
BCTAHOB/IEHMX 3aralbHUMKN KPUHKOBMMM NPABUIAMU»
Ta 3aKoHamu. BoHa 6asyeTbcA Ha EKOHOMIYHIMN
iHiLiaTUBI, NiANPMEMHMUTBI, KOMepLUiiHOMY NigxoAi Ta
pusmkax. CneuudiyHa  PyHKLiIA  E€KOHOMIYHOro

3aKOHOAABCTBA nonsrae y 3abe3neyeHHi
3aU,iKaBNeHOCTI cy6’ekTiB rocnogaptoBaHHsA v
nigBULWEHHI epeKTMBHOCTI BUPOOHMNLTBA,

CTUMYNIOBAHHI  NiIANPMEMHMUTBA Ta  iHiLiaTMBMW.
IHAMBIAYanbHI HOPMM Ta X CYKYMHIiCTb MatoTb 6yTn
CNpAMOBAHI Ha HOBY MOTMBALIIO EKOHOMIYHUX
OAMHWUL A0 Aii Y FOPU30OHTaNbHUX Ta BEPTUKANbHUX
B3aeEmo3B’A3Kax. LusinbHOMy npaBy cnig Hagatv
«TYMaHITapHY» CNPAMOBAHICTb, 3aXMLLAI0YN
maTepianbHi Ta iHTENEKTyanbHi iHTepecu ntogen Ta
roomagsaH [18]. Bce ue BMMarano napanesnbHoi, ane
OKpemoi Koamuodikauii uMBiIbHOro Ta rocnoAapcbKoro
npasa. OcoO6AMBICTIO peryioBaHHA KOHKYPEHTHUX
BiGHOCMH € Te, WO nNeBHi nNpasBuna 3abesneyeHHA
[0BPOCOBICHOI  KOHKypeHUjii 6ynuM  3akpinieHi B
UmsinbHOMYy Kopgekci, a iHwWi — B locnogapcbKomy
Koaekci YKpaiHu. Tocnopopcbkuit Kogekc YKpaiHu,
TaKMUM YMHOM, BCTAHOB/KOE MNONITUYHI, E€KOHOMIYHI,
couianbHi  Ta MpaBOBi OCHOBM A/A  PO3BMUTKY
[0BPOCOBICHOI KOHKYpeHLUii Ha puHKY. BogHouac
NPUAHATTA  [OCNOAOPCHKOro  KogeKkcy  YKpaiHu
npu3Beso A0 3HAYHMX KONi3il y 3acTocyBaHHi Npasa
yepes CyTTeBi po36iKHOCTI y NPaBOBOMY perytoBaHHi
KOHKypeHLii B 3akoHax YkpaiHum «[lpo 3axuct
€KOHOMIYHOT KOHKypeHuii» Ta «[lpo 3axucT Big
Heno06pOoCoBICHOI  KOHKYypeHLUii» i locnogapcbkomy
Kopekci. Mpobnema nonArana B TOMy, WO NONOXKEHHA
rnasm 3 Ta 28, a TaKOX HWU3KU OCHOBHMX KOHLEML,iN
uUnHHOi UwusinbHOT KogeKkcy YKpaiHu 6asyoTbca Ha
NonoXeHHi 3akoHy VYKpaiHa «[lpo obmexkKeHHs
MOHOMOMI3MY Ta HeZonyweHHs HepobpocosicHOT
KOHKYpeHLIT y NigNPUEMHULbKINA OiANBHOCTI», AKUN
BTPAaTMB YMHHICTb Yy 3B'A3KY 3 MNPUUAHATTAM Ta
HabpaHHAM YMHHOCTI 3akoHOM YKpaiHu «[po npo
3aXMCT EKOHOMIYHOT KOHKypeHLii». Po3B'A3aHHA L€l
KOMMNEKCHOI Ta HEOAHO3HAYHOI Npobnemn moxavse
LLINAXOM TEopeTU4Ho 0ob6rpyHTOBaHOI Ta
MeTOAONOrNYHO  npoaymaHoi  yHidikauii  Hopm
focnopapcbKkoro KoZeKcy YKpaiHu. OckKinbKn
nonoxeHHa locnogapcbkoro Kogekcy € binbl
3araZibHUMM, HiXK NosoXKeHHA 3akoHiB YKpaiHu «[lpo
3aXMCT EKOHOMIYHOI KOHKYpeHLU,ii», Ta «[1po 3axucT Big
HenobpocoBiCHOI  KOHKypeHLUii», [ocnogapcbKuit
KOZEKC MNoBMHEH Bigobpa)kaTu nuwe npaBuaa, WO
BCTQHOB/OIOTb 3arasibHi OCHOBM KOHKYpPeHL,ii.
Mpouecu rnobanisauji €KOHOMIYHOro Ta
COLia/IbHOTrO KMUTTA CAPUYMHWUAM Te, WO npobnemu
CTBOPEHHA edekTnBHoro MexaHi3my  3axucry
KOHKypeHLUii Big Oyab-aKMX 0bOMeXeHb Ha CbOrogHi
BUMLIAM Ha MiKHapoAHUIM piBeHb. BcTtyn YKpaiHu ao
COT 16 TpaBHa 2008 p. [2, c. 1] cnpuYMHUNO
HeobXigHICTb BpaxyBaTM npuHUMNM pobpocosicHOT
KOHKypeHLUii B pamkax COT. Bax/aMBO 3a3Ha4nTH, LWLO
Ha rnob6asbHOMY piBHI Pi3Hi acNeKTU KOHKYPEHTHOI
NONITUKM MOCTYMOBO iHCTUTYLiOHaAi3ytoTbCA. Yroga
COT npo 3acTocyBaHHA aHTUAEMMIHFOBUX npoueayp
[O03BONIAE  ypAagam  geprkas-yneHis  COT  BXWUTH
Bi4NOBIAHMX 3ax0A4iB NPOTM TOBAPIB, LLO BBO3ATHCA B
KpaiHy 3a 4eMMNiHrOBMMM LUiHAaMM, AKLWO Le 3aBLAE
3HAYHOI WKOAN MICUEBMM BMPOBHMKAM Y Lil KpaiHi.
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Yroga npo nNapTHEpPCTBO Ta CRiBPOGITHULTBO MiX
YKpaiHoto Ta EBponeicbkmmn CniBTOBapUCTBaMM Ta ix
Aep)KaBamu-yseHamMmun 3alMMae ocobamse micle cepeg,
MirKHapogHux yrog YKkpainwm [3]. BignosiaHo ao yroawm,
YKpaiHa Ta €C  rapmoHi3yloTb  HalioHanbHe
3aKOHOOABCTBO MNPO  KOHKYPEHLi0, He HajalTb
LeprKkaBHy gonomory b6isHecy, He CNpUAOTb TBOPEHHIO
YMOB 4151 BUPOOJEHHA TOBAPiB UM HAZAHHA NOCAYT,
o 3arpoXyTb nopyweHHAM KOHKYpeHLiii.
CKnagHiCTb KOHKYPEHTHOro 3aKOHOAaBCTBa, 6HanaHc
MiK CamoperytoBaHHAM Ta LEep’KaBHUM
perynoBaHHAM, LLO XapaKTepusylTb KOHKYpPEeHTHe
3aKOHOZABCTBO, MOXe OyTuM OCHOBOK edeKTUBHOI
NpPaBOBOT CUCTEMMW PETYJIIOBAHHA B CY4aCHi EKOHOMILL
[5]. CTBOpeHHA €AMHOI BHYTPILWHbO CKOOPAMHOBAHOI
CUCTEMMW PEryOBaHHA CNpaBenIMBUX KOHKYPEHTHUX
BiAHOCMH 3apa3 € HeobxigHO yMOBOO epeKTUBHOro
OYHKUIOHYBAHHA Ta PO3BUTKY PMHKOBOI €KOHOMIKWN B
YKpaiHi. YOO0CKOHaneHHA NpaBoOBOro peryatBaHHA
KOHKYPEHTHUX  BiAHOCMH  CNpAMOBaHe He Ha
BUTICHEHHA  iCHYIOYMX Ta  [Ail04MX  MEXaHi3miB
peryntoBaHHA PUHKY, @ Ha iX MNiATPUMKY, LOMOBHEHHA
Ta NOCUNEHHS.

BMCHOBKM Ta NepcneKkTMBU NOSaNbLINX A0CAIAMKEHD

OmKe, [NA BLAOCKOHANEHHA CUCTEMM  3aXUCTY
iHTepeciB KomnaHil Big He406POCOBICHOT KOHKYpPEHLT
B YKpaiHi HeobxigHo:

1. YaockoHanutn poboTy cuctemMm opraHiB 3axmcTy
iHTepeciB cyb'ekTiB rocnofaptoBaHHA, a came:
BAOCKOHAMTU MaTepiasibHO-TEXHIYHe 3abe3neyeHHs
Ta MNepcoHan, BUKOPIHUTM  KOPYNUiHI  NpoABM,
NoANINWKTX KOOPAMHALIi MiK opraHamu y 6opoTbbi 3
He06pPOCOBICHOI KOHKYpPEHL,EtO.

2. CucrtematmsyBaTM MNpPaBOBi HOPMMU LUIAXOM
CTBOPEHHA  €OMHOTO  3aKOHOAaBCTBA B  cdepi
peryntoBaHHA KOHKYpeHLii.

3. 3miHa HOpPM HaLiOHANbHOrO 3aKOHOAABCTBA B
HanpPAMKY 1oro HabanxeHHA 40 Hopm EBPONEncbKoro
CnisToBapucTBa Ta patudikaLil MiXKHapoAHUX yroa, AKi
e He paTUdiKoBaHi.

4. TMpoBeaeHHA iHPoOpPMALiIMHO-PO3'ACHIOBANbLHOI
pob0oTK 3 MeTo BUCBITAEHHA nepeBar 4o06pocoBicHOI
KOHKYpPeHLUIii gN1A NiANPUEMLLIB Ta CNOXKUBAUIB, @ TAaKOX
npoueaypu ix  3axucty Big  HemobpocosicHOT
KOHKypeHLUii. 3araniom pgns eQpeKkTUBHOro 3axucty
iHTepeciB cyb’ekTa HeobxiaHO He TiNbKM BopoTucA 3
He06pPOCOBICHOD KOHKYPEHLLiED, BUKOPUCTOBYHOUU
HOPMATMBHI Ta agMiHicTpaTMBHI meTogu, a #

CTBOPIOBATM Taki yMOBW, 3a AKMX 6yno 6 HesurigHo
nopyLuysaTn npasmna Aob6pocoBicHOT KOHKypeHLi [8].

AAK nokasye [OCBiA4 3acTOCYyBaHHA  YMHHOIO
3aKOHO4ABCTBA YKPAiHM MPO KOHKYpPEHLito, BiACOTOK
abconoTHO HegobpocoBicHMX Aj, 6e3nocepegHbo
BM3HAYEHUX 33aKOHOM, MOCTYNOBO 3MEHLUYETbCA |
3aMIHIOETBCA CKAAZHMMU HefobpOoCoBiICHUMU Aiamu,
AKi iHO4i HeMOXNMBO 4iTKO KBanidikyBatu. B umx
yMOBax peanisauia npesymnuii  aobpocosicHoCT,
ageKkBaTHOCTIi Ta cnpaBegnusocTi (ctatri 3, 12
LusinbHOro Kogekcy YKpaiHu), AONOBHEHA MOHATTAM
«3/10B¥KMBAHHA npaBom» (ctatta 13 UwusinbHoro
KoAeKcy YKpaiHu), mae 3abe3neuntu 6inblu HaginHWi
Ta edeKTUBHUA  3aXMCT  YYACHUKIB  PUHKY Big,
He06pOCOBICHOT KOHKYpEHLLT.

PoswwnpeHHA cdepn 3acTOCyBaHHA MOJIOKEHD
ctatti 13 LUwusinbHOro Kogekcy VYKpaiHM woano
KBanipikayii neBHMUX dopm Hea06pocoBiCHOI
KOHKYpEeHUii, AKi He BM3HA4yeHi y cneuianbHOMy
33aKOHOJABCTBi, MaTMMe MNO3UTUBHUI BMAMB Ha
PO3BUTOK UumsinbHoro Ta KOHKYPEHTHOTO
3aKOHOAaBCTBa. [igBoAAYM MiACYMOK, OLiHIOHYM
piBeHb [,OBPOCOBICHOCTI AiN0BOI NPAKTUKK, CAig, MaTK
Ha yBa3i, WO 3 PO3BUTKOM EKOHOMIYHOI cucTeMU Ta
3pOCTAHHAM  COLja/IbHMX  CTaHAApPTiB  MOBWHHA
pedopmyBaTmCb i KOHuenuia 3aXMCTy Bif,
He06pPOCOBICHOI KOHKYpeHLii, 0cobanMBO LWAAXOM
NOLWMPEHHA PEry/iloloYvoro BM/MBY Ha Aep)KaBy Ta
CNOXKMBAYiB, TPOMAACHKICTb B LLiIOMY.

Pedopma YnMHHOro 3aKoHoZaBCTBa YKpaiHu y chepi
€KOHOMIYHOI KOHKypeHLUji noBWMHHa 6a3yBaTUcA Ha
3aKoHogascTBi €EC  Ta [OCBi4i  Aep)Kas-yneHis.
HeobxigHo He Auwe imnnemeHTyBaTU BignoBigHi
HOPMATMBHI aKTK, @ W CTBOPUTU YMOBU ANA poboTu
Bi4NOBIAHWX OpraHiB 6€3 NoAITUYHOrO BTPYYAHHA rpyn
iHTepecis. BogHo4ac, BK/OYatouM NeBHi cTaHaapTm €C,
cnif, BpaxoBYyBaTU 0OCOB/IMBOCTI BIiTYM3HAHOIO PUHKY.
Cnipg, 3a3HauuTW, WO B Teopii Cy4yacHOi YKpaiHCbKOI
IOPUCNPYAEHLIT He ICHYeE €AMHOI no3uuil  Woao
BM3HAYEHHA 3MICTY Ta CTPYKTYpU KOHKYPEHTHOrO
3aKOHOAABCTBa. BuBYalOuM 0CO6AMBOCTI  PO3BUTKY
NPaBOBOro pPeryatoBaHHA €KOHOMIYHOI KOHKYpeHUii B
YKpaiHi, cnifg maTu Ha yBasi, WO, 3 OoAHOro OOKy,
OXKepesamMn KOHKYPEHTHOro npaBa € HOPMATWBHI
aKTU, MiXKHAPOAHI A0roBOpM, NpeLeaeHTM Yu aginosa
NpaKTuKa, nos’s3aHa i3 NPUNUHEHHAM
Hea0b6pOoCOoBICHOI KOHKYpeHLUii, a 3 iHworo 6oky — i3
3aXMCTOM Big, NPOABIB MOHOMNONICTUYHOI AiANbHOCTI.
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