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3AT'AJIBHA XAPAKTEPUCTHUKA POBOTH

AkTyanabHicTh TeMHu. [IpaBo Ha cBOOOAY CllOBa, MEpeKOHaHb, BUIBHE BUPAXKEHHS
CBOIX JIYMOK, a TaK0>X CBOOOAY MisILHOCTI 3ac001B MacoBoi iHdopMaiii (mani — 3MI) €
OJIHUM 3 TPIOPUTETHUX HA MLUIAXY PO3BUTKY BUIbHOI, JEMOKPATHUYHOI, COINAJbHOI 1
npaBoBOi JepkaBu. €BpONEHCHKUI Cya 3 MpaB JIOJUHU 3a3Hayae, 10 «CcBOOOAA
BUpPAXEHHS € OJIHIEI0 3 OCHOBHHUX CKJIQJOBHX JEMOKPATHYHOIO CYCIHJIbCTBA Ta
HEOOXITHOIO YMOBOIO HOTO MpOTpecy 1 PO3BUTKY KOXHOI jroauHHu. Lle cTocyeThcs He
TIIBKU TI€T «1HQOpMALIi» Ta THX «iAeH», 0 CIPUIMAIOTHCS CXBAJIbHO a00 3 0aNTyKICTIO,
alne W TUX, fAKI OOpaxarTh, MIOKYIOTh a00 BHKJIMKAIOTh 3aHEMOKOEHHS YaCTUHU
HacesleHHsA. TakuMH € BUMOTH IUTIOpaji3My, TOJEPAHTHOCTI Ta UIMPOTH MOTJSAIB, Oe3
SKHX «IEMOKPATHYHE CYCITiILCTBOY HEMOXKIIABEY .

[TocunenHss BiAYYTHOTO BIUIMBY 1HQOpMAIiHOI chepu Ha KUTTS JTIOJUHH, Ha
JUSIIBHICTD JIEPXKaBH 1 CYCIUIBCTBA B JIPYTil mojoBMHI XX CT. 1 Ha moyaTtky XXI cr.
NEPETBOPUIIOCST HAa OJHY 3 OCOOJMBOCTEH CYCHUIBHOTO po3BUTKY. Came 3aBasiKu
ykpaiHcbkuM 3MI mo3a yBarow CycnijibCTBa HE 3aMIIAIOTHCA MPOOJEMHU KOPYIILIi,
HACUJIbCTBA, JEP)KaBHOI Oe3MeKkW Ta IHINI TOoCTpl W 3710007eHHI TeMu. [3 HAOYyTTIM
HE3aJIEKHOCTI B YKpaiHi MOCTYIIOBO MOYady BUPINIYBATUCS MPOOIeMH (PYyHKIIIOHYBaHHS
3aco0iB MacoBoi iH¢opwmarliii. Cporoani ykpaiHChbke 3akoHOAaBcTBO Tmipo 3MI Ta
iH(opMaliiiHui MPOCTIp BKJIOYAE B ceOe 3HAYHY KUIBKICTh HOPMATUBHHMX JOKYMEHTIB,
HaWBaXUIMBIIIMMU cepell sIKuX € 3akoHu Ykpainu «lIpo inpopmariro», «IIpo apykoBani
3acobu MacoBoi iH(popMmartii (mpecy) B YkpaiHi», «[Ipo TenebaueHHs 1 paiOMOBICHHS,
«IIpo nepxxaBHy HIATPUMKY 3aco0iB MacoBoi 1HQoOpMAIii Ta COLIATbHUNA 3aXUCT
KYPHAITICTIBY.

J1o TOrO K, CIIOCTEPIra€ThCsl ICTOTHE MOTIPILIEHHS CUTYAIlll 3 JOTPUMaHHS CBOOOIU
CJIOBa Ta 3aXHCTy npodeciitHol aisabHOCTI KypHaicTiB. 2014 pik ctaB ans 3MI B Ykpaini
HAWTIPIIUM 332 OCTaHHI JECATh POKIB. 3a 1HIAEKCOM cB0OOM mpecu Ykpaina y 2013-2014
pokax 3aiimsiia mume 127 micue cepex 180 kpain®. V meil e wac excrepramu IMI
(Imctutyr macoBoi iHbopmarliii) Oyno 3adikcoBano 995 BumagkiB MOPYIICHb IIpaB
KYPHAIICTIB, 3 HUX: YOUBCTB — 7; apemiTiB, 3aTpuMaHb — 25; HamajaiB, moboiB — 286;
norpo3 — 98; BUKpaZeHb Ta HE3aKOHHUX YTPUMaHb — 78; MEpEelIKo/KaHb MpodeciiHin
TisbHOCTI — 148; ieH3ypu, Aoctyiy Ao iHdopmarlii — 152; eKOHOMIYHOTO Ta MOJITUYHOTO
TuCKy — 39. 3a3HaueHl TEHJACHIli CIOCTEpIraloThCsi B yChOMY CBITI. 3T1IHO 31 3BITOM
opranizariii «Pemoprepu 0e3 KOpAOHIB», Y BcboMy cBiTi 3a 2012 p. B6uTO 88 mpodeciiinnx
KypHalicTiB 1 47 UMBUIBHUX, TMOHAJA THCAYY >KYPHAJTICTIB 1 OJOrepiB 3aaperroBaHoO,
OJMM3BKO JIBOX THUCAY KYPHAIICTIB 3a3HajM MOrpo3 1 HamanaiB. HaBeneni nudpu cBiguath
Ipo MEBHI MPOOJIeMH, 1110 BUHUKAIOTH Y cepi MpaBoBoro 3ade3neueHHs: cCB000aM CI0Ba Ta
npodeciiHOT AISITFHOCTI KYPHAIICTIB K B YKpaiHi, TaK 1 32 KOPIOHOM.

Jis peanizaiii KpUMIHAJIBHO-TIPABOBOi TOJITHUKUA JE€pKaBH y cdepl 3axucry
cBoOboau cioBa y 2001 p. Oyyno BOPOBAKEHO KPUMIHAIBHY BIAMOBIAAIBHICTh 3a

! Handyside v. the United Kingdom. European Court of Human Rights, 7 December 1976 (Application No. 5493/72)
[Electronic Resource]. — Way of access : https://www.article19.org/resources.php/resource/2444/en/handyside-v.-the-united-
kingdom.

2 2014 World Press Freedom Index. Reporters without borders [Electronic Resource]. — Way of access
https://rsf.org/en/ranking/2014.
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NEPeIIKO)KaHHs ~ 3aKOHHIA — mpodeciiiHiii  mismbHOCTI  KypHamictiB (1. 171
Kpuminanenoro konekcy (mami — KK) Vkpaiam). ¥V 2015-2016 pokax mjis mOCUICHHS
IIPAaBOBOI'0 3aXUCTY JKYpPHATICTIB OYyJI0 TPUUHIATO HHU3KY 3MIH Yy KPUMIHAJIBHOMY
3aKOHOJIABCTB1, BBEACHO JI0JJATKOBI HOPMH, CIIPSIMOBAH1 Ha 3aXUCT KUTTS, 310POB’s, BOJII
Ta BJIACHOCTI XYPHAJICTIB 1 4jeHIB ixHIX ciMel (30kpema cr.cT. 345-1, 347-1, 348-1,
349-1 KK VYkpainu). Takum urHOM, Ha chorojHi cT.cT. 171, 345-1, 347-1, 348-1, 349-1,
9.2 cr1.375 KK Vkpainu, BpaxoBYHOUHM CHIJIBHICTH O0’€KTa 3JOYMHHOTO ITOCSATAHHS,
TOTOKHICTh O3HAK TOTEPIIJIOTO Ta OCOOIUBOCTI MUJICH 3JI0YMHHOT TMTOBEIIHKH, YTBOPIOIOTh
[UTICHY CHCTEMY KpHMMIHAJIbHO-IIPABOBUX HOPM, CIPSIMOBAaHUX Ha 3a0e3meueHHs: cCBOOOIU
clioBa Ta MPOQECIHOI AISTBHOCTI KYPHAJICTIB KPUMIHAJIBHO-IPABOBUMH 33aX0JIaMHU.
[IpoTe HasBHA MIKMpOKa pErIaMEHTallisl KPUMIHAIbHO-IPABOBOI OXOPOHM >KYPHAJICTIB Ta
cBOOOAM cIOBa CHOTOJHI HE [Jla€ OYIKYBAaHOTO pe3yjibTaTy. 3HayHa KUIbKICTh
KpUMIHAIBHUX TOPYLIEHb Yy 3a3HaueHId cdepl 3aiuIIaeTbcs 1032  yBaroro
NpPaBOOXOPOHHUX OpraHiB. [HIIA YacTWHA MNPOTUMNPABHUX [I MPOTH KYPHATICTIB
KBaTi(iKyeThCs 3a 3arajibHuMu cTatTaMu KK, 30kpema sk XyJirancTBo, Kpaaikka, po30ii,
TIIECHI YIIKO/DKeHHs Tomio. Ha paymky ekcneptiB, maumie 8 % 3JI0YMHIB TPOTH
KYPHAJICTIB PO3KPUBAETHCS MPABOOXOPOHHUMHU opraHamu. Tak, jumie y JloHerbkiid
obmacti 3a 2013-2015 pixk Oyno 3adikcoBaHo 42 3asBuU IPO TOPYILICHHS IIpaB
KYPHAIICTIB, 32 SKUMU 26 KpUMIHAJBLHUX NPOBAIHKEHb OYJ0 3aKpUTO II€ Ha CTafli
JIOCYJIOBOTO  PO3CHIiAyBaHHA 3a BIJACYTHICTIO B JISHHI CKJIaJly KpPHUMIHAJIbLHOIO
npaBonopyieHHs (1. 2 4. 1 cr. 284 KpI/IMiHaJ'IBHOFO MIPOLIECYATBHOTO KOACKCY YKpaiHH).

Hpo6ﬂeMaM MOB’SI3aHUM 13 PO3BUTKOM 1 (byHKuloHyBaHHﬂM 3MI B cyyacHOMy
CyCHlJ’IBCTBl MPUCBIYCHO HU3KY (I)sz[aMeHTaanHx 1 TPUKIIATHIX poOIT, BETUKY
KUIBKICTh HAyKOBHX CTaT€d 3 HOPUANYHUX, TNOJITUYHUX, COIIOJOTIYHUX HAyK Ta
Jep>kaBHOTO ympaBiiHHSA. Teopito MacoBoi KOMyHiKamii Ta i 3ac00iB y 3araJbHOMY
acmekTi po3po0ism Taki gochmigHuku, sk: T. Amopuo, P. baprt, 3. bayman, /I. bemn,
JIx. benirep, O. O. bensixoB, B. M. bpuxko, II. bBypabe, H. Binep, 0. 'abepmac,
M. I'opkraitmep, b.T'yurep, T.Ban [Heiik, XK. Jdenvo3, XK. Heppiga, JIx. Kepi,
O. JI. Ky3nenona, Il. Jlazapchensn, I'. Jlaceenn, T. Maep, /. Makkseiin, T. Ilerepcon,
H. L. Tlerpoga, T. O. Ilpuctynenko, T. Po33zak, ®. Cubepr, B. llIlpamm, B. M. Sky6enko.
[Ipo6ieMaTUKOI  KPUMIHAJIBHO-TIPABOBOTO  3aXHUCTy JISUIBHOCTI 3aco0iB  MacoBOi
iHpopMarii Ta JEAKMMH CYMDKHUMHM nuTaHHsaMmu 3aiimanuca I II. Anapymiko,
A. I1. ba6iu, O. M. bannypka, I1. C. bep3in, J1. C. be3naia, P. B. Bepema,
1O. B. T'opogenwkmii, H. O. I'yroposa, O. O. Xutnuii, 1. O. 3inuenko, B. M. Kynpssues,
I'. B. Jlazytina, O. M. JlutBunos, C. . JluxoBa, A.l Mapymak, M. l. MenpHuk,
O. B. KpacunbHukoBa, H. B. Kymakosa O. M. Tapacenko, B. I. TroTtoriH,
O. M. Xpamrios, I1. B. Xpsmnincekuii, A. M. Smenko Ta iH.

Craixg 3ayBakuTH, IO POOOTH 3a3HAYEHUX JOCHITHUKIB TMEPEBAXKHO CTOCYIOTHCS
3aralbHUX NHUTaHb (¢yHKIIoOHyBaHHA 3MI abo * OKpeMux NUTaHb KpPHUMIHAJIBHO-
mpaBoBOro 3ade3mnedeHHs cBoooau aisuibHOCTI 3MI. KpiMm TOro, HEBUpIIIEHICTh MUTAHHS
OOTpYHTOBAHOCTI KpUMIHAMI3allll 3JIOYMHIB TIPOTH CBOOOAM CJIOBA, HEJONIKU Y
dbopMmyioBaHHI 00 ’€KTHMBHUX 1 CYO’€KTUBHUX O3HAK TEPEIIKOKaHHS 3aKOHHIN
npodeciiHiil  JAISJIBHOCTI  JKYPHAJTICTIB, HEOJHOPA30BE 3aKOHOJABYE peAaryBaHHs
ct. 171 KK VYkpainu, a Takox 1mosiBa HU3KM HOBUX KPHUMIHAJILHO-TIPABOBUX HOPM Yy cdepi
3a0€3MeUYeHHs 3aXUCTY IMpaB KYPHAJIICTIB BUMAaratoTh KOMILJIEKCHOTO OTPAIFOBAHHS BCIET
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CYKYITHOCTI MpoOJeM KpUMIHAJIBHO-IIPABOBOTO 3abe3medeHHs CcBOOOAM CjloBa Ta
JUSIIBHOCT1 JKYPHAJIICTIB, YOTO JI0 I[OTO 4Yacy B KPHUMIHAJBHOMY IpaBi HE 3pOOJICHO.
Bkazani oOcTaBUHM y CBOI CYKYITHOCTI 3YMOBWJIM BHOIp TEeMH ¥ BHU3HAYCHHS
JOCJTITHUIIBKUX 3aB/IaHb POOOTH.

38’5130k po0OTH 3 HAYKOBMMH MpOrpamMaMu, IUIAaHAMHM, TeMaMHu. Tema
JTUCEPTALITHOTO JTOCHIJIPKEHHS Y3TOJIKYEThCSl 3 TMOJOKEHHsIMHU po3ainy 3 Crparerii
cTajgoro po3BUTKYy «YkpaiHa — 2020», cxBaneHoi Ykazom Ilpesumenra Ykpainu Bin
12.01.2015 poxy Ne 5/2015; monoxennsmu posainy 4 HamionanbHoi ctpaterii y cdepi
mpaB JIIOWHU, 3aTBepkeHoi YkazoMm llpesumpenta VYkpainm Big 25.08.2015 poxy
Ne 501/2015; m. 2.1 nmomatky 2 no Ilepeniky mOpiOPpUTETHHUX HAaNpsiMiB HAYKOBOT'O
3a0e3neyeHHs AISUIBHOCTI OpraHiB BHYTPIIIHIX chpaB Ykpainu Ha mepiox 2015-2019
pokiB, 3aTBepmxeHoro Hakazom MBC VYkpainu Big 16.03.2015 poxy Ne 275; m. 5.1 ta
n. 5.17 IlpiopuTeTHUX HAmNpsSMIB HAyKOBUX JOCIIHDKEHb XapKIBCHKOTO HAIllOHAIBHOTO
YHIBEpCUTETY BHYTpilIHIX crnpaB Ha mepiog 2016-2019 pokiB, CXBajleHUX PIlICHHSIM
Buenoi paam XapkiBChKOIO HAaIlIOHAJBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB BiJl
24 xBiTH 2015 poOKy; KOMIUIEKCHOIO TEMOK HAyKOBUX JOCHIIKEHb Kadenpu
KpUMIHAJIBHOTO TMpaBa 1 KpuMiHoJorii dakynbpTeTy Ne 1 XapKiBCHKOTIO HAaI[lOHAIBHOTO
yHIBepCcUTETY BHYTpimHiX crnpaB Ha 2014-2018 poxu — «lIpoTuais 3JI0YHHHOCTI
KpUMIHAJIBHO-TIPABOBUMH Ta KPUMIHOJOTTYHUMHU 3acobamu» (HOMep Jep>KaBHOI
peectpartii 0113U008195).

Tema nucepTarii 3aTBepakeHa pimeHHsM Buenoi pamu XapKiBCbKOTO €KOHOMIKO-
npaBoBoro yHiBepcutetry 30 BepecHs 2014 poky (mpoTtokos Ne 4), yToyHEHa PIlIEHHSIM
Buenoi paau XapkiBCbKOIO HAI[IOHAJBHOTO YHIBEPCUTETY BHYTpIilIHIX crpaB 08 mumHs
2016 poky (mpoTtokoi Ne 7).

Mera i 3agaui gocaimkeHHsi. Memoro NOCIITHKEHHS € BHUPIIMICHHS TEOPETHYHOI
npo0sieMd HIOJ0 CTBOPEHHS LITICHOI CHCTEMH KPHMIHAJIBHO-IIPABOBOIO 3a0e3MeueHHs
CBOOOJM CJI0OBa Ta JISJIBHOCTI XYPHAIICTIB, a TaKoXX po3poOKa peKoMeHJallli II0J10
MiJBUIIECHHS €(PEKTUBHOCTI MPAaBO3aCTOCOBHOI JISUIBHOCTI MPABOOXOPOHHUX OpPraHiB y
chepi 3axuCTy 3aKOHHOI MNpodeciiiHOT MISUTBHOCTI >KYPHAJICTIB BiJl KPUMIHAJIBHUX
PaBOMOPYIIEHb.

JIst JOCSTHEHHS MMOCTaBJICHOT METH HEOOX1THO BUPIIIMTH HACTYIHI 3a0aui:

— BHM3HAYUTU METOJOJIOTIIO JOCTIIKEHHS KPUMIHAIBHO-IIPABOBOTO 3a0e3MeueHHs
cB000/IM cJIoBa Ta MpodeciitHOl AiSTBHOCTI KYPHATICTIB;

— chopMynmoBaTH MOHATTS CBOOOAM cloBa Ta NPODECIHHOlI MisUTBHOCTI
KYPHAIICTIB Ha MIJACTaBl aHaji3y HAIlOHAJBHOTO 3aKOHOJABCTBA Ta MIKHAPOIHO-
MPaBOBHX aKTIB y c(pepl peryatoBaHHs 3a3HAYCHHUX BIJHOCHH;

— JOCHIAMTA MDKHAPOJHI Ta €BPOIEHChKI CcTaHAapTH y cdepl 3abe3nedeHHs
cBO0OO/IM CJIOBA Ta AISUTBHOCTI KYpPHATICTIB,

— B3IIMCHUTH PETPOCTIICKTUBHUI aHaJl3 CTAHOBJEHHS Ta PO3BUTKY HOPM
KPUMIHAJIBHOTO 3aKOHOJABCTBA 13 3a0e3rledeHHss CBOOOAM cjoBa Ta mnpodeciiiHol
JUSITBHOCTI JKYPHAIICTIB;

— BHU3HAYUTH OCOOJMBOCTI BHUKOPHUCTAHHS KOMITAPATUBHOTO (TIOPIBHSJIBHOTO)
METOAy VY JOCHIIKEHHI KPHMIHAJIbHO-TIPABOBOIO0 3a0e3MeueHHs CBOOOJM CJiIoBa Ta
npodeciiftHOl TIsTBHOCTI )KYPHAJIICTIB;
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— JOCHIAUTHA KPUMIHAJHHO-MIPABOBI OOMEXEHHsI CBOOOJM CJOBa Ta MpodeciitHOl
TUSJIBHOCTI  JKYPHAIICTIB Yy  HAI[lOHAJIBbHOMY 3aKOHOJABCTBI Ta BCTAHOBHUTH  iX
BIJIMOBIAHICTh MIXKHAPOIHUM CTaHAapTaM;

— 3IIACHUTH aHali3 MPaBOBHUX IMIIXOJIB J0 BUPIIICHHS MPOOJIEeMU KpUMIHAIBHO-
paBOBHX OOMEXKEHb CBOOOJAM cjoBa Ta MpodeciiHOl ISUIBHOCTI KYpPHAIICTIB Yy
3apyO’KHUX KpaiHax;

— 3’sCyBaTH Cy4YaCHHMH CTaH IIJICTaB 1 yMOB KpHMiHaji3allli MOpylieHb CBOOOAM
CJIOBa Ta TMEPEIIKOKaHHS 3aKOHHIN MpodeciiiHiil MiSIbHOCTI KYPHAIICTIB, IEPEBIPUTH
ONTHUMAJBHICTh MEX KpHUMIHAII3alii LbOro SBUIIA Ta AOTPUMAHHS MPHUHIMIIB il
MIPOBEICHHS;

— 3IIACHUTH y3arajibHEHHs Ta CUCTEMAaTH3allli0 3JI0YHHIB IPOTH CBOOOIU CJIOBA Ta
npodeciiHOT AISITBHOCTI KYPHATICTIB;

— PO3KpUTH 3MICT 00’€KTa 3JIOYMHIB HPOTH CBOOOAM clioBa Ta MpodeciitHol
TUSITBHOCTI JKYPHAICTIB;

— TpOoaHaNi3yBaTH O3HAKH TMOTEPIIOTO Yy 3JI0YMHHUX TOCSATAaHHSIX Ha CBOOOMY
cJI0Ba Ta MpodecCiiHyY TIsIbHICTD KYPHATICTIB;

— HAJAaTH XapaKTePUCTHKY 00 €KTUBHOI CTOPOHHU 3JIOUMHHUX MOCITaHb HA CBOOOIY
cJI0Ba Ta MpoQeCiiHyY TIsUTbHICTD KYPHAICTIB;

— YTOYHHUTHU 3MICT nependaveHux y aucnosuiii cT. 171 KK Ykpainu takux o3Hak
CYCIIJTFHO HEOE3MEYHOTO JisTHHS, SIK «IIePEIIKOHKAHHS» Ta «BIUIHBY;

— PO3KpUTU CyO’€KTUBHI O3HAKW 3JI0YMHIB MPOTH CBOOOM ClIOBa Ta MpodeciitHol
TISUTBHOCTI JKYPHAJIICTIB;

— JOCHIAMUTA MOTUBHU Ta IUI y 3JI0YMHAX MPOTH CBOOOAU CJIOBA Ta MpOodeciitHOl
TISUTBHOCTI JKYPHAJIICTIB;

— TpoaHali3yBaTH 3arajibHi Ta CHELiaibHl O3HAaKH Cy0’€KTa 3J0YMHIB MPOTU
cB00O0M cI0Ba Ta MpodeciitHOT TiSITBHOCTI )KYPHAIICTIB;

— PpO3TJIAHYTH KBadi(iKyroul O3HAaKH 3JI0YMHIB TPOTHU CBOOOAM CJOBa Ta
npodeciifHOl TIsUTbHOCTI )KYPHAJIICTIB, IPOBECTH X CUCTEMATH3ALIIIO;

— 3OIACHUTH  aHalI3  3aXOJIB  KPUMIHAJIBHO-IIPABOBOTO  XapakTepy, 1o
3aCTOCOBYIOTHCS CyJaMU YKpaiHM 10 BUHHUX y BUYMHEHI 3JI0YHMHIB MPOTHU CBOOOIM CIIOBA
Ta npodeciiiHol JTIsITBHOCTI >KYPHAJICTIB, 1 HaJaTU XapaKTEPHUCTUKY IOKapaHHSIM, SKI
NpU3HAYAIOTHCS 32 BKa3aHi 3JI0YMHHU;

— JIOCHIIUTA OCOOJMBOCTI 3BIIBHEHHS BiJi KPUMIHAJIBHOI BIJMOBIIAJIBHOCTI Ta
MOKapaHHA 3a 3JI0YUHU IPOTH CBOOOIM CJIOBA Ta MPOQECIHOI AiSTBHOCTI KypHAJIICTIB;

— copMyIrOBaTH TIPOIO3HIIIT MO0 BHECEHHS 3MiH J0 3aKOHOJABCTBA YKpaiHU
Ipo KpPUMIHAJIBHY BiAMOBIJAJBHICTh Yy YAaCTHHI KPUMIHAJIBHO-IPABOBOTO 3a0e3MeueHHs
cBoOoau cioBa Ta mpodeciiHOl ISIBHOCTI JKYpHAJNICTIB, CHOpAMOBaHI Ha il
YIOCKOHAJICHHS 1 TIBUIIEHHS e(DEKTUBHOCTI 3aCTOCYBaHHS I[OTO 3aKOHOIAaBCTBA.

06’ekmom 0ocniddcents € CyCIiNIbHI BITHOCUHU Y cepi MPaBOBOTro 3a0€3MECUECHHS
cB000/IM CJIoBa Ta MpodeciiiHOl AiSITBHOCTI KYPHATICTIB.

Ilpeomemom OocniddicenHs € KpUMIHAIBHO-TIPABOBE 3a0€3MEUYEeHHsI CBOOOIU CJIOBa
Ta MpodeciitHOT AISTBLHOCTI KYPHATICTIB.

MeToau gociaizKeHHs, 1[0 IPYHTYIOThCS HAa CydacHIW Teopii mi3HaHHS, oOpaHo 3
ypaxyBaHHSIM METH, 3aBJaHb, 00 €KTa i mpeaMeTa JOCIiIKEeHHS.
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3a A0MOMOroI0 JIaJeKTHYHOTO MIAXOAY [0 Mi3HAHHS MPABOBHUX SIBUII PO3KPUTO
IPOLIECH CTAHOBJIEHHS Ta PO3BUTKY KpUMIHAJIBHO-IIPABOBUX HOPM Y cdepi 3a0e3neueHHs
CBOOO/M CJIOBA Ta YKYPHATICTCHKOI MIsUIbHOCTI (yCl po3nauin). BukopucTaHHs CHCTEMHO-
CTPYKTYpPHOTO METOJy MOB’si3aHe 3 HEOOXITHICTIO BU3HAUCHHS 3MICTYy CBOOOJM CJIOBa Ta
CBOOO/IM )KYPHAJIICTCHKOI JISNIBHOCTI 3 YpaXyBaHHAM MDKIUCUUIUTIHAPHUX 3B’ SI3KIB HAYKH
KpUMIHAJIBHOTO TIpaBa 13 CyMKHUMHU Haykamu (miaposaum 1.1-1.3). Ictopuko-npaBoBuii
METOJI BUKOPHMCTAHO JIsI PETPOCIEKTUBHOIO aHaJi3y €BOJIOLII HOPMATHUBHO-IPABOBHUX
3acajJ] KpUMIHAJIBHO-IIPABOBOI0O 3a0e3MeueHHs CBOOOAM CI0Ba Ta MpoeciiHol JiSIBHOCTI
KypHaunictiB (miapo3aimm 1.2, 1.3, 2.1, 3.2). [lopiBHsIbHO-IPAaBOBUII METOJ /103BOJIHUB
AOCHIAUTA MIAXOAW O TPAaBOBOTO PETYJIIOBAHHS Ta  KPUMIHAJIbHO-IIPABOBOIO
3a0e3neyeHHs: cBOOOaM ciioBa 1 MpodeciiHol AISIBHOCTI JKYPHAICTIB Y 3apyOiKHOMY
3aKOHO/ABCTBI, a TAKOXX MDKHAPOAHMX aKTax 3 MpaB JoauHu (migposaum 1.4, 2.2-2.4).
®opMalIbHO-JIOTIYHUI METOJ 3aCTOCOBAHO ISl BUBUEHHS OCHOBHUX 1 KBaJli(hiKOBaHUX
CKJIaJIIB 3JIOYMHIB TPOTH CBOOOAM cjoBa Ta MpodeciiHOi MisUTBHOCTI KYPHAIICTIB
(migpo3ainm 4.1-4.5), a TakoXK TIIyMadyeHHS OKPEMHUX TEPMiHIB, MMOHAThH Ta (POpMyITIOBaHb
(yci poszainu). JIoriko-ropuJIUYHUM METOJl JO3BOJMB BUSBUTH HEJIOJIKU YUHHOTO
KPUMIHAJILHOTO 3aKOHOJABCTBA Ta JIOBECTH HEOOXIJAHICTh YAOCKOHAJEHHS MOro HOpM
1010 3aXKMCTy CBOOOJIM CJIOBa Ta MPOdECiitHOT AISIIBHOCTI KYpHAICTIB (Miapo3/aiau 3.2,
3.3, po3mimu 4, 5). Meron HaykoBOi aOCTpakilii BUKOPHUCTAHHMM TIiJI Yac IMOUIYKY
ONTUMAJIbHOI MOJIENI KPUMIHAJIBHO-IPABOBOrO 3a0e3nedyeHHs CBOOOAM CjioBa Ta
mpodeciitHOl TiSTTFHOCTI KYyPHAJICTIB B HAI[IOHATHPHOMY 3aKOHOMABCTBI (miapo3minu 4.2,
4.4). CraTUCTHUYHUN Ta KOHKPETHO-COIIOJIOTIYHUI METOAM BHUKOPUCTOBYBAIUCH IPHU
JOCIIKEHH] TAHUX KPUMIHAIBHOT CTATUCTHKH, 110 CTOCYIOTHCS MPEAMETa JTOCTIKCHHSI,
a TaKoX OIMyOJIIKOBaHWX MaTepialiB CIiAYO0I Ta CyIOBOI MPAKTUKU (PO31id 4, MiAPO3ALTH
5.3,5.4).

Ha3Bani MeToan BUKOPUCTOBYBAJIHCH Yy B3a€MO3B’SI3KY Ta B3a€MO3AJICKHOCTI, IIO
3a0€31eunsio BCeOIYHICTh, TOBHOTY Ta 00’ €KTUBHICTb JOCIIKCHHS.

HaykoBO-T€OpeTUYHUM MIATPYHTSIM JJIsl MIATOTOBKU JUCEPTAILlli CTalu JpKepena 3
icropii, ¢inocodii, Teopii gepkaBU 1 TMpaBa, KPUMIHOJIOTI], MDKHAPOIHOTO,
KPUMIHAJILHOTO, KPUMiHAJIbHO-BUKOHABYOI'0, KPUMIHAJIBLHOTO MPOIIECYaJbHOTO IpaBa, a
TaKOX HAyKOBI TIpaill, B SKUX BHUCBITIIOETHCS MUTAHHS MPABOBOIO PEryJIOBaHHS Ta
KpUMIHAJIBHO-TIPABOBOTO 3a0e3MeueHHss CBOOOAM cJioBa Ta MNpodeciiiHoi AisIbHOCTI
KYPHAITICTIB.

[TpaBoBot0 ocHOBOIO AochimkeHHs: € Konctutyuiss YkpaiHu, HOpMaTUBHO-TIPaBOB1
aktu BepxoBHoi Pagum VYkpainu, Kabinery MinictpiB Ykpainu, Ilpesunenta Ykpainu,
MinicTepcTBa BHYTpINIHIX copaB YkpaiHu, MiHicTepcTBa IOCTUIIT YKpaiHM, aKTH
MDKHApOJHUX OpTaHi3alliil ToIo.

Emnipuynoro 6a3010 AOCTIIKEHHSI € CTaTUCTHYHI JaHl ['eHepanbHOI MpoKypaTypu
VYkpainu, MinictepcTBa BHYTpIIIHIX crpaB Ykpainu, HamionanpHoi momimii Ykpainw,
CyJIOBUX OpraHiB, MDKHApOJHUX OpraHizaiiid 3 MNUTaHb 3aXUCTy CBOOOJIM CJIOBa Ta
TUSJIBHOCTI  JKYpPHAJIICTIB, 30KpeMa I[HCTUTYTy MacoBoi iHdopwmarlii, opraHizarii
«Pemoptepu 6€3 KOpIOHIB»; y3arajbHeH1 gaHi Oim3bko 200 KpUMIHAIBHUX CHpaB 1
POBA/HKEHBb PO 3JI0YMHM MPOTU KYPHATICTIB B PI3HUX perioHax Ykpainu, 50 pimieHb
€BpONENUCHKOro Cyay 3 MNpaB JOJUHM, a TakoXk mnoHang 3000 mnopyuieHs MpPOTH
KYpPHATICTIB, 3adikcoBaHuX [HcTUTYTOM MacoBoi iHpopmariii npotsrom 2002—-2016 pp.
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HaykoBa HOBU3HA O/lep:KaHMX Pe3yJbTATiB IMOJSITaE B TOMY, IO JUCEpTaIliiiHe
JNOCIIKEHHSI € TMEepIIMM KOMIJIEKCHUM MOHOTpagiyHUM JOCIIIKEHHSIM, B SIKOMY 3
BUKOPUCTAHHSAM CYYaCHHX METOJIB MI3HAHHS, YpaXyBaHHSM HOBITHIX JOCSTHEHb HayKd
31MCHEHO aHaJli3 KPUMIHAJIBHO-TIPABOBOTO 3a0e3MeueHHs] CBOOO 1M ciioBa Ta nmpodeciitHoi
JISUTBHOCT1 KYPHAJICTIB, B pE3yJibTaTi 4oro c(opmMylbOBaHO HM3KY 1HHOBAIIHHUX
M0JIOKEHb, BHCHOBKIB 1 MPOMO3UIIN, 10 MOXYTh CIYTyBaTH MOJANbIIOMY PO3BUTKY
KPUMIHAJIbHO-IIPABOBOI TOJIITUKU JIEP’KaBH, YJIOCKOHAJIEHHIO 3aKOHOAAaBYOi 0a3u 1
MIPaBOOXOPOHHOI MPaKTUKU. 30KpeMa:

enepuie:

— 3a pe3yJbTaTaMy y3araJbHCHHS Ta CHCTEMAaTH3allli JOCHIIKyBaHUX 3JI0YMHIB
3aMpONOHOBAHO KOHIICTIII0 KPUMIHAIBHO-IIPABOBOTO 3a0e3MedYeHHs] CBOOOIU clioBa Ta
npodeciiHOl MIBHOCTI XKYPHANICTIB, SIKa IPYHTYETbCA HAa KOMIUIEKCHIM KpHUMiHaJIbHO-
MPaBOBIA XapaKTEPHUCTHIN TMPABOIMOPYIIeHs y cdepi cBoOomu cioBa Ta mpodeciitHol
TUSIIBHOCT1 KYPHAIICTIB, CUCTEeMI MPOTHUAIl iM 3 ypaxyBaHHSIM MIKHApOJHOTO JOCBiAY
TaKol JISJIBHOCTI, B OCHOBY SIKOi MOKJIaJ€HO I[IHHICTh CBOOOJM CJIOBAa SIK TOJIOBHOIO
(bakTopy pO3BUTKY JE€MOKPATUYHOT, TPABOBOT I€PKABU;

— chOpMOBAHO PO3YMIHHS METOOJIOTIT JOCTIIKEHHS KPUMIHAJIBLHO-IIPAaBOBOIO
3a0€3MeueHHs] CBOOOIU CI0Ba Ta MpodeciiHOl AISTBHOCTI KYPHATICTIB, IO SBJISE COOOIO
CUCTEMY KOOpJHMHAT, sika (OpPMYy€e TMONIYK CYKYMHOCTI METOJIB, 3aralbHOHAYKOBHX
OPUHIMIIB, NPUIOMIB 1 CHOCOOIB, HEOOXITHUX [JIi HAYKOBOIO II3HAHHS CTaHy
KPUMIHAIBHO-TIPABOBOTO 3a0e3neyeHHs: cBOOOAM ciioBa Ta MpodeciiHol AiSIbHOCTI
KYPHAIICTIB BiJ] CYCHUIbHO HEOE3MEeYHUX MOCATaHb Ta BUPOOJIEHHS Ha Mii OCHOBI
MIPOTIO3HIIIH MO0 HOTO yIOCKOHAJICHHS;

— 3IIACHEHO KpUMIHAJIBHO-IIPABOBUI aHAMI3 MiACTaB Ta MPUHLHUIIIB KpUMIHATI3AI1
CYCIIIJIBHO HEOE3MEYHUX TMOCSATaHb Ha CBOOOMY cioBa Ta MNpodeciiiHy MisIbHICTh
KypHaJticTiB. BcTaHOBIIEHO, 1110 BOPOBAPKEHHS HOPM PO KPUMIHAJIbHY BiMOBIAAIBHICTh
3a MEPEeIIKOKAHHS KYPHATICTChKIM JTISJIBHOCTI B IIJIOMY BIJIIOBIIA€ 3arailbHOBU3HAHUM
B TeOpii KPUMIHAJIBHOTO TIpaBa IIiJICTaBaM Ta MPHUHIIMIIAM KpHUMiHAJ13aIli CyCHIJIbHO
HeOe3MeyHux nocsiraHb. BopaHoyac mo3a yBaror 3aKOHOJABLS 3aJIMIIAIOTHCS MPOOIEeMU
KpUMIHAJIBHO-TIPABOBOTO 3a0e3ledyeHHs IpaBa Ha 1HoOpMalliio, 3a00pOHU IIEH3YPH,
3aXMCTy TPOMAJISIH BiJ] epeciiyBaHHs 32 KPUTHUKY;

— 3ampoIllOHOBAaHO CHUCTEMATHU3AIlI0 3JI0YMHIB MPOTH CBOOOAM ClIOBa Ta
npodeciiftHOl AISTBHOCTI KYpPHATIICTIB 1 3po0jieH0 BUCHOBOK, 1m0 KK VYkpainu micTtuth
3arajJbHy HOPMY IMPO BIAMOBIMANBHICTh 3a TMEPENIKOKAHHS MPOQeCciiHii AiSIbHOCTI
xypHainictiB (cT. 171 KK Vkpainu) Ta croemiaJibHi HOPMU PO TMOCSTaHHS HAa JKUTTA,
3JI0pOB’sl, BOJIIO, BIJIACHICTh >KypHATICTa Yy 3B’SI3Ky 3 HOro mpodeciiHO0 iSTIbHICTIO
(ct.cT. 345-1, 347-1, 348-1, 349-1, u. 2 ct. 375 KK VYkpainn);

— Ha MIACTaBl aHaNi3y JAOKTPUHAIBHUX MOJOXEHb IIOAO BUIUICHHS 3arajibHOro,
pOOBOTO Ta Oe3MocepeHhOTO OO0’E€KTIB 3JIOYMHIB BU3HAUCHO, IO Oe3mocepeaHim
00’€KTOM 3JI0YMHIB TPOTH CBOOOAM cCJIOBa Ta MNPOdEciiiHOT AISIBHOCTI KYPHATICTIB,
nependaveHux cr.ct. 171, 345-1, 347-1, 348-1, 349-1 KK Vkpainu, ciig BU3HaBaTH
OXOPOHIOBaH1 KpUMIHAJIBLHUM 3aKOHOM CYCIIUIbHI BITHOCHHH, IO 3a0€3MeUyI0Th CBOOOIY
npodeciiftHOl AISTBHOCTI JKYPHAJICTIB SK YOCOOJICHHS CBOOOJM CIJIOBa, IPOTOJIOMIEHOT
cT. 34 Koncturymii Ykpainu;
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— BCTaHOBJICHO KpPHMIHAJBHO-MIPABOBHI 3MICT Ta BH3HAYEHO PO3MEKYBaJIbHI
O3HAaKH JIBOX CaMOCTIHHUX (OPM 3J0YMHHOTO MOPYUIEHHS CBOOOJIU >KYPHaIICTCHKOL
JISUTBHOCTI — TEPelIKOKaHHS Ta BIUIMBY. [lepemkokaHHsIM BU3HAIOTHCS ISIHHSA, SIKI
CTBOPIOIOTH OO ’€KTHBHI TEPENOHU Yy peaii3allii MOTEepPHiIuM CBOIX IOBHOBaXXKEHb a0b0
B3araji yHEMOKJIMBIIIOIOTh iXHE BUKOHAaHHSA. BIuiMB, HaBMaku, MOB’S3aHUN 3 TaKUM
TUCKOM Ha CBIJJOMICTh Ta BOJIFO MOTEPMIIOro, BHACIIIOK SIKOTO 0co0a MpuiMae pilieHHs
Ha KOPHUCTH 1HIIIaTOpa TAKOTO BILIUBY;

— 3’5COBaHO MPaBOBE 3HAUYEHHS MOTUBY 1 METH 3JIOUHMHIB IPOTH CBOOOAM CJIOBA Ta
npodeciiHol MIATBHOCTI KYPHAIICTIB SK OCHOBHHX pO3MEXKYBAJbHUX O3HAK BIJ
CYMDKHUX 3JIOYMHIB. BiJCYTHICTP METH NPUINMHEHHA KYPHANICTCHKOI JiSUTBHOCTI
BUKIIIOUA€ KBaJi(iKaliio 3JTOYMHHUX MEPENIKOKaHb NIsUTBHOCTI KypHamicta 3a cT. 171
KK Vkpainu;

— BCTaHOBJICHO CHCTEMHY HEBIJIMOBIAHICTh O3HAK Cy0’€KTa 3JI0YMHHUX MOPYIICHb
cB0O0O/M cJI0Ba Ta MPOQeCIHHOI AISTBLHOCTI )KYPHAIICTIB BUMOTaM 3arainbHoi yactuau KK
VYkpainu. BpaxoByroun HEOOXITHICTh Y3TOJKEHHS IMOJOXKEeHb 3araibHoi Ta OcoOauBOi
gyactuan KK VYkpainu, CTymiHb TSDKKOCTI 3JI0YHMHIB MPOTH >KYPHATICTIB, a TaKOX
MOXJIMBICTh ~ YCBIJIOMJIIOBATH  CYCHUJIbHY  HEOE3MEUYHICTb  BUYMHEHOIO  BHUHHHM,
IPOTIOHYETHCSI 3MEHIIUTH 10 14 pOKIB MIHIMAJbHUM BIK, 3 SKOTO HACTa€ KpHUMiHAJIbHA
BIJIMOBIAQIBHICTD 3a MOCSATAHHS Ha >KUTTS, 3I0POB’S, BOJIO Ta MAailHO >KYpPHAJIICTIB, HOTO
OJIM3bKUX POJWYIB Ta 4wieHIB ciM’l (4. 2, 3 ct1. 345-1, u. 2 cT. 347-1, ct1. 348-1, cT1. 349-1
KK Vkpainn);

— 3’COBaHO, 110 BCTAHOBJIEHI B HAI[lOHAJLHOMY 3aKOHOJABCTBlI KPHUMIHAJIbHO-
paBoBi OOMEXKEHHS CBOOOJIM CJIOBa CHPSMOBaHI Ha 3aXUCT IHTEPECIB HAallOHAIBHOI
0e3neKu, TEPUTOPIaNbHOI IUTICHOCTI, TPOMAJCHKOTO MOPSIAKY 1 B I[JIOMY BiANOBIIAIOThH
MDKHApOJHUM CTaHfgapTam y cdepi 3abesmeueHHs cBOOoau cioBa Ta mpodeciitHol
TISUTBHOCTI JKYPHAJIICTIB;

— BHM3HAY€HO CHCTEMY 3aXOJiB MPOTHU[I 3JI0YMHAM NPOTH CBOOOJIM CJOBa Ta
npodeciifHOl TIsJIBHOCTI KYPHATICTIB, II0 BKJIIOYAE B cebe, Hacammepes, KpUMIHAJIbHO-
paBOBHM ii BeKTOp, €heKTUBHE (PYHKIIIOHYBAHHS SIKOTO Tiepeadayvae: 1) BIpoBaKEHHS B
Oco6muBy wactuny KK Ykpainu HOpM, SIKUMU CIIiJT Mepea0adyuTH BIAMOBIJAIBHICTh 3a
NOpYIICHHS MpaBa Ha 1HQOpPMALIilO0, LEH3YpYy, MepeciiayBaHHs T'POMASH 3a KPUTHUKY;
2) YIOCKOHAJICHHS ~ HalpsMIB  KPUMIHAJIBHO-TIPABOBOrO  3a0e3medyeHHs  CBOOOIU
npodecifHOl KYPHAIICTCHKOI isJIBHOCTI; 3) peopMyBaHHS CIHEHIAIBHUX HOPM MPO
BIJIMTOBIIaTILHICTh 3a TIOCSITAHHS HA JKHUTTS, 370POB’S, BOJIO Ta BJIACHICTH KYpPHAIICTIB;
4) yIOCKOHAJIGHHS CUCTEMHU KBali(IKyIOUMX O3HAK CKJIQAIB 3JIOYMHIB TPOTH CBOOOIH
CJIOBA Ta AISUTLHOCTI KYPHATICTIB; 5) MOJEPHI3AIlIIO0 CAHKIINA 32 3JIOYMHHI MMOCATAHHS HA
cB00OIy clloBa Ta MpodeciiiHy AisUIbHICTD )KYPHAJICTIB;

VOOCKOHAJIEHO:

— PO3YMIHHS POJOBOIrO 00’€KTa 3OYHHIB po3aity V «3104YMHU TIPOTH BHOOPUYHUX,
TPYJAOBUX Ta IHIIMX OCOOMCTHUX TIpaB 1 CBOOOJ JIOAMHHU 1 rpomaasHuHay OcoOauBOi
gyactuan KK VYkpainu. JloBeneHo, 10 Ha3Ba BKa3aHOTO PO3/LIY HE BIANOBIIAE 3MICTY
30CEPEKEHUX Y HbOMY KPUMIHAJIBHO-MPABOBUX HOPM Ta HE Y3arajbHIOE€ MIMPOKOIrO
HepetiKy NpaB Ta CBOOO JIFOJAUHHM, Y 3B 53Ky 3 UMM 3alPOTIOHOBAHO BHUKJIACTH ii CIOBaMU
«3710YMHYU TPOTH BUOOPUHUX, TPYJOBUX Ta IHIIKX IIPaB 1 CBOOO/T JIOAUHU 1 TPOMAISTHUHAY;
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— PpO3yMIHHA 3MICTy TIOHSATTS CBOOOJM CJOBa 3 YypaxyBaHHSM CYTTEBHUX
TpaHcopmMarliii, IKHX BOHO 3a3HAJI0O 3 MOMEHTY CBO€1 MOSBH B MDKHApOJHUX akTax. Ha
ChOT'OJIHI 3MICT CBOOO M CiIOBa BKItOYae: 1) cBoOOay MyMKH; 2) CBOOOY BUCIOBIIOBAHb,
NepeKoOHaHb Y OyIb-IKOMY BUTJISIAL (YCHO, MUCHMOBO, 3a JIOTMIOMOIOK 300paKeHHS 1 T. I1.)
— OesmocepeHI0 cBOOOAY CioBa; 3) cBOOOAY BUKOpHUCTaHHA 1H(opmarii (ii oTpuMaHHs,
30epiraHHs Ta MOIIUPECHHS);

— CHCTEMy AapryMEHTIB Ha KOPHUCTh BIPOBA/DKEHHS 3MiH y pPETYJSITHBHE Ta
OXOpOHHE 3aKOHOAABCTBO y cdepi iHGOpMamiiiHUX BITHOCWH, 30KpeMa B YaCTHHI
3pIBHAHHA y TMpaBax *KYpPHAIICTIB «TPAIUIIIHHUX» 3ac001B MacoBoi iHpopMarllli 1 TUX, AKi
3IIACHIOIOTH CBOIO MpO(eciiiny NisTbHICTh B Mepexi [HTepHeT;

— TEOpPETHYHI MOJIOKEHHS MI0JI0 OCOOJIMBOCTEH BUKOPHUCTAHHSA y CT.CT. 345-1,
347-1, 348-1 KK Ykpainu TepMiHOJOTIT «y 3B 3Ky 13 3[1HCHEHHSIM 3aKOHHOI MpodeciitHol
TisTbHOCTI». HasBHICTH MIMPOKOTO KOJIAa MOTHBIB (ITOMCTa, Kap €pU3M TOIIO) Il Yac
BUMHCHHS BKa3aHMX 3JIOYMHIB BHUMAarae 3akpilIeHHS B 3aKOHI He Oe3mocepenHbol
XapaKTePUCTHKU OKPEMUX MOTHBIB, a 3B’ 513Ky MOCSITaHHS 3 JAiSUTbHICTIO MIOTEPIIIIOTO;

— HAyKOBHHM MIiAXiq MIOJ0 BUWAUICHHS O3HAK, XapakTepHUX I 3aXOIUICHHS
KypHaJIicTa sIK 3apy4yHuka, 30kpeMa cT. 349-1 KK Vkpainu, Ha BigMiny Bix ct. 147 KK
VYkpainu, BKa3zye Ha CIeliadbHy METy — CIOHYKaHHS J0 J1i a00 BIAMOBY Bij HEl JMIIE
OJIHOTO ajJipecata — came IbOTO >KypHaJlicTa, a TepMiH «Oyab-sKi Hii» 0OMEXye KOJIO
TaKuX A1l TpodeciHHOI0 KYPHATICTCHKOIO JISUTHbHICTIO MOTEPITIIOTO;

dicmano nooanbwuli po3eUMoK:

— BHW3HA4YEHHS CBOOOJIM CIIOBA SK MPHUPOJHOTO, HEBIJ €MHOTO IMpaBa JIOIWHU, IO
3HAXOAUTH CBOE BiJOOpaKCHHS B OCHOBHUX MIKHAPOJAHUX aKTax 3 MPaB JIIOJIUHH, 30KpeMa
B TaKuX, SIK 3arajbHa JEKIapallis 3 mpas JoAuHA, MKHAPOIHHUHA TIAKT MPO TPOMAISHCHKI
1 moniTUYH1 npasa, €Bporneiicbka KoHBeHIIis mpo mpaBa JIOJUHHU, XapTis OCHOBHUX IpaB
€pporneiicbkoro Coro3y, Ta HalllOHATBHOMY 3aKOHOABCTB1 OLIBIIIOCTI KpaiH CBITY;

— CHCTEeMa apryMeHTIB II0JI0 HEOOXiAHOCTI BUIUICHHS B po3auil V. OcobirBoi
gyactuan KK VYkpainu rpynoBux (BHIOBUX) 00’€KTIB 3JI0YMHIB, SKHUMH BHUCTYIAIOTh
CyCHiJIbHI BIJIHOCHHM, IO 3a0e3MeuyloTh HACTyNHI MpaBa Ta CBOOOAW JIIOAWHU 1
rpoMajasiHuHa: 1) ocoOucti (rpoMajasiHChKi), 2) MOJITHYHI, 3) COIladbHO-€KOHOMIYHI,
4) KyIbTYpHI;

— moJiokeHHs 11010 BiiMoBH B OcoOmnuBiit yactuHi KK Ykpainu Bijg criemiaibHUX
HOpPM TIPO BIANOBIJANBHICTh 32 MOCATAHHS HAa JKUTTA, 370pOB’S, BJIACHICTH OCOOM B
3aJIe)KHOCTI B1J] OCOOTMBOCTEH MOTEPIIJIOro Ta XapakTepy BUKOHYBAHOI HUM JISITBHOCTI.
HasiBHICTD y KpHMMIiHAJIbHOMY 3aKOHOJABCTBI 3araJlbHUX HOPM IPO BiJIMOBIAAIBHICTH 3a
MOCSTaHHS Ha JKATTS Ta 3J0POB’Sl O0COOM B TIOBHIM MIpl 3aJ0BOJIBHSIE TOTPEOH
KPUMIHATBHO-TIPABOBOTO 3aXHCTYy 3a3HAYCHHUX NPaB Oy1b-sAKOi KaTeropii moTepniinx;

— CHCTeMa HAyKOBUX TMOTJIAIB HAa BUAM W pPO3MIpH TIOKapaHb 3a MOPYIICHHS
cBoOoaM cioBa Ta MpoeciiHOl MISAIBHOCTI KYpPHANICTIB. 3alpONOHOBAHO BIJIMOBUTHUCH
BiJl PI3KOTO MEpexoAy B CaHKIIi CTaTTi Bia wmTpady A0 TOKapaHb, IOB’A3aHUX 13
1030aBJICHHSIM BOJI1; 3alIpOBAJIMTH 1HIII, HE MOB’sI3aHi 13 1M030aBJICHHSAM BOJII MOKapaHHs,
30KpeMa rpomMajicbki podboTH, mo30aBjaeHHs ITpaBa o01iMaTH MEeBH1 mocaau abo 3aiMaTucs
MEBHOKO JiSUTHHICTIO; TOYHO BH3HAUWTH SK BEPXHIO, TAaK 1 HUKHIO MEXI MOKapaHHS y
cankiisgx HopMm cT. 171 KK Vkpainu, siki MICTSITh OCHOBHHUM 1 KBaidi(hiKOBaHHWM CKJIaJIu
37I0YMHY; OOMEXHTH HWXKHIO MEXy IuTpady, MNependadeHoro 3a MepenIkoKaHHsS



9

3aKOHHIA MpoQeciiiHiil ISIBHOCTI KypHATICTIB, po3MipoM y 50 HEONmOJaTKOBYBaHHX
MIHIMYMIB J10X0/11B TpoMajisH (nani — HMI);

— JIOKTpUHAJbHE TIOJIOKEHHS TMPO HEOOXITHICTh MOJANBIIOIO MPOBEICHHS
KOMIUIEKCHUX MOHOTpadIyHUX JOCTIKEHb 3 MUTaHb KPUMIHAII3aIl1 OKPEMUX 3JI0UYMHHHUX
nocsiraHb Ha CBOOOTy CJI0Ba, BIPOBAKEHHS 3apYOIKHOTO JOCBILY Yy cdepl perynroBaHHs
Ta OXOpOHHW AisIbHOCTI 3MI, aHamizy 3ampoNOHOBAaHMX Ta HASBHUX CKJIAIB 3JIOYMHIB
npoTH CBOOOJM cjoBa Ta MpodeciiHOi AISTBHOCTI XKYPHATICTIB, II0 BUKJIWKAHE 1HOII
AlaMeTpaibHO MPOTUIICKHUMHU 200 aHTAarOHICTUYHUMHU TOYKAMHU 30pY LIOJ0 iX PO3YMIHHSA,
110, Y CBOIO Yepry, HEraTUBHO BILJIMBAE SIK HA PO3BUTOK HAYKU KPUMIHAIBHOTO MpaBa, TaK
1 Ha MMPAKTUKY 3aCTOCYBAHHS BIAMOBIIHUX KPUMIHAIBHO-TIPABOBUX HOPM.

IIpakTUYHe 3HAYEHHSI 0/IEPKAHUX Pe3yJabTATIB MOJIATA€ B TOMY, III0 BUCHOBKHU Ta
MPOMO3UILii, SIKI MICTATBCS Y AUCEPTALlll, MOXKYTh OYyTH BUKOPHUCTaHI:

— 'y HAyKOBO-AOCHIAHIA cdepi — uid MOJaNbIIol PO3pOOKH HAyKOBUX HpoOiieM
KpUMIHAJIBHO-TIPABOBOTO 3a0e3MeueHHss CBOOOAM cJioBa Ta MpodeciiiHoi AisIbHOCTI
KYpHATICTIB (AKT BOPOBAKCHHS PE3YyJbTATIB JUCEPTALINHOTO JOCTIKEHHS Y HAYKOBY
nismbHICTE KpuMinonoriunoi acorianii Ykpainu Bif 15 aucronaga 2016 poky);

— Y TpaBOTBOPYOCTI — JJis HAJaHHSA TMPOMO3MWIIM I 4Yac PO3pOOKH 3MiH 1
JIOTIOBHEHb JI0 YMHHOT'O 3aKOHOJIAaBCTBA YKpaiHU MPO KPUMIHAJIBHY BIANOBIAAJIBHICTD,
3aKOHOJIaBUMX akKTiB perynstuBHoro xapakrepy (IIpomoswurii o Komitery BepxoBHoi
Panu Ykpainu 3 nuTaHb 3aKOHOJJABYOTO 3a0€3MEUYeHHs TPAaBOOXOPOHHOT AiSIIBHOCTI 1100
NpoeKTy 3aKOoHYy IMpO BHECEHHS 3MiH 10 KpumiHanbHOTO KoJekcy YkpaiHu (11040
YIOCKOHAJIGHHS 3aXUCTy MpOodeciifHoi MIsSIIbHOCTI KypHATicTiB) peectp. Ne 1630 Bixg
25 rpynus 2014 poky (Bux. Ne 01-06/228 Bix 28.09.2015 p.));

— y TPaBO3aCTOCOBHIM AISUIBHOCTI — JJIs HAJAHHS TMPOMO3MIIN  IIOA0
BJIOCKOHAJICHHSI IISUTHOCTI CY/IOBUX Ta MPAaBOOXOPOHHUX OPTaHiB 3 MUTaHb KPUMIHAJIBHO-
MPaBOBOTO 3a0e3MeueHHs1 CBOOOIM ciioBa Ta MpodeciiHOl MiSIBHOCTI KypHATICTIB (AKT
BIIPOBA/KCHHS PE3yJIbTaTIB JAMCEPTAIIHHOIO JOCTIHKEHHS Y TPaKTUYHY IsUTBHICTH
IlepBomaiicbkkoro MiChbKpallOHHOTO cyay MukomaiBcbkoi o6nacti Big 26 rpyaHs
2016 poky);

— Yy HaBYaJIbHOMY TNpolleCl — MpU BUKIANaHHI Kypcy «KpuMiHanbHe mpaBo» W
MOXIJIHUX BiJ] HHOTO CIELIAIbBHUX KYpPCIB Y IOPUIMYHUX BUILIMX HABYAIBHUX 3aKJIaJlax Ta
Ha IOpUIMYHMX (aKynabTeTax, a TaKoXX IpU HaMMCaHHI MOHorpadii, MAPYYHUKIB,
NOCIOHUKIB (AKT BIPOBAKEHHS PE3yibTaTiB JAUCEPTAIIMHOTO JOCHDKCHHS Y
HaBYAJIbHUHN Tpoliec XapKIBCHKOTO HAI[IOHATBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB Bif
5 rpynns 2016 poky Ta XapKiBCbKOIO €KOHOMIKO-IIPAaBOBOTO YHIBEPCUTETY Bij 27 rpyAHs
2016 poxky).

OcoOucTuii BHecok 3a00yBaua. [lucepramiiiHe JOCHIIKEHHS BUKOHAHE
3100yBaueM CaMOCTIMHO, MOJIOXKEHHS, 1[0 BHHOCATHCSA Ha 3aXHCT, pO3pPOOJIEHI aBTOPOM
ocobucro. Y myOmikamii «MeTta sik 00OB’s3KOBa O3HAKa MEPEIIKOKAHHS 3aKOHHIN
npodeciiHiil AISIBHOCTI KYPHATICTIBY, BUKOHAHIM y cmiBaBTOpcTBI 3 1. M. OcTpiBHUM,
3100yBauyeM OCOOHMCTO 3AIMCHEHO KpPUMIHAJILHO-TIPABOBUM aHalli3 METHU 3JI0YMHY SK
000B’SI3KOBOT O3HAKM CYO’€KTMBHOI CTOPOHU NEPEINIKOKAHHSA 3aKOHHIM mpodeciitHii
JUSITBHOCT1 JKYPHAJIICTIB, PO3KPUTO i1 3MICT Ta PO3pPOOJICHO MPOMO3HUIIT MIOA0 MOPSIKY
3aCTOCYBaHHS KpUMIHAJIBHO-TIPaBOBO1 HOpMHU, niependaueHoi cr. 171 KK Ykpainu. Biachi
TEOpPETUYHI PO3poOKK 3100yBaya y HaAyKOBiM CTaTTi, OMyOJIKOBaHIM Yy CIIBaBTOPCTBI,
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ctaHoBIATh 80 %. ¥V myOmikamii «KpruMiHaiabHO-IpaBoB1 OOMEXEHHsS CBOOOIM CIOBa B
€BPONEHCHKUX KpaiHax», BUKOHaHIW y cmiBaBTOpcTBl 3 I. M. OCcTpiBHMM, 3/100yBaueM
O0COOMCTO 3IIMCHEHO aHalli3 KPUMIHAJIBHOIO 3aKOHOJIABCTBA €BPOIEUCHKUX KpaiH 3
NUTaHb KPUMIHAJIBHO-IIPABOBUX OOMEXEHb CBOOOAM CIJIOBA, MPOBEACHO MOPIBHMILHUN
aHaji3 13 HalllOHAIBHUM 3aKOHOJABCTBOM, C(OPMYJHLOBAHO BIJMOBIHI BUCHOBKH II0JI0
BIJIMOBIAHOCTI KPUMIHAJIBLHOTO 3aKOHOJIABCTBA YKpaiHW MIKHAPOIHHMM CTaHJapTaM y
chepi 3abesrneueHHs CBOOOJIM CJIOBa Ta JISJIBHOCTI XKypHaTICTIB. BiacHi TeopeTnyHi
po3po0Kku 3mM00yBavya y HAYKOBiH CTaTTi, OMyOJIIKOBaHIN y CIIBaBTOPCTBi, CTAHOBIISTH
80 %.

HayxoBi imei Ta po3poOku cHiBaBTOPIB OIMYyOJIKOBAHUX Mpalb y AUCepTaiii He
BUKOPUCTOBYBAJIHUCH.

Anpo0aiist pe3yabTaTiB AucepTauii. Pe3ynbraTi 10CHiKEHHS ONPHIOIHEH] Ha 4
HAyKOBO-IIPAKTHUYHUX KOH(QEpEeHILIsIX, Yy TOMYy 4YHCIl ¥ MDKHapOAHHMX, 30KpeMa:
«AxTyanbHI Ipo0JaeMU KpUMIHAJIBHOI BiMOBIIaTbHOCTD (M. XapkiB, 10 sxoBTHs 2013 p.),
«EBpONEChKI CTaHJAPTH 3aXUCTy MpaB Ta CBOOOJ JIIOAMHM Y KPUMIHAJIBHOMY
cynounHcTBl» (M. XapkiB, 13 rpymus 2013 p.), «AxkTyanapHi Cy4acHI mpoOiIeMu
KPUMIHAJIBHOTO MpaBa Ta KPUMIHOJIOTIT y CBITJII pedopMyBaHHS KPUMIHAIBHOI FOCTHUIII
(M. XapkiB, 23 tpaBHa 2014 p.), «CraHOBJIIEHHS Ta PO3BUTOK IIPaBOBOi JEpKaBH:
npoOsieMu Teopii Ta npakTuku» (M. Muxonais, 09—11 Bepecus 2016 p.).

Ily6aikanii. OcCHOBHI TTOJIOKEHHS JHCEpTallil BUKIAIEHO Y 29 HayKOBUX Mpalsx, y
ToMmy umcii 1 MoHorpadii, 16 HAyKOBHUX CTAaTTAX, OMyOJIIKOBAaHUX Y HAYKOBHUX BUIAHHSX
VYkpainn, Bu3HaHUX (aXOBUMH 3 IOPUIUYHUX HAyK, 5 CTATTSIX, OMYyOJIKOBaHHX Y
HAyKOBUX BHJJIAHHSIX 1HO3EMHHUX JIEp)KaB 3a HaMpsIMOM, 3 SKOTO IiATOTOBJICHO
aucepraniio, 1 cTaTTi, omyOniKoBaHIi y HAYKOBOMY BHUJAHHI YKpaiHH, SIKE BKJIIOYEHE J0
MDKHApPOJIHUX HAYKOBO-METPUYHHX 0a3, 2 CTATTSX B IHIIMX BUIAAHHAX, 4 Te3aX HAYKOBUX
JIOTIOBIJIEN.

Ctpykrypa aumcepranii copmMoBaHa BIAMOBIIHO J10 i1 METH, 3aJa4 W OXOIUTIOE
BCTYIl, IT'SITh PO3JAUIB, TMOJIIEHUX HAa JBAJALSTh MiAPO3AUIB, BUCHOBKH, CIIHCOK
BUKOPUCTAHUX JDKEpeNl Ta MIicTh AonaatkiB. I[loBHuit oOcsar nucepranii ctaHoBUTH 470
cTopiHOK. OcHOBHMM TeKCT — 383 cTopiHku. CIMCOK BUKOPUCTAHUX JKEPET CKIAAAEThCS
13 533 HaliMeHyBaHb 1 3aitmae 54 cropinku. JlogaTku po3MiileHi Ha 33 cTopiHKaXx.

OCHOBHMUM 3MICT POBOTH

Y Berymi OOTpYHTOBYETHCS aKTyalIbHICTh HUCEPTAIIAHOT TEMH, BHU3HAYAETHCS Il
3B’SI30K 13 IpOrpaMaMH, TIaHaAMH, TEMaMU HAYKOBHUX JOCIIHKEHB; OI[IHIOETHCS CTYMIHbB 11
HAyKOBOI pO3pOOJIEHOCTI; BU3HAYAIOTHCS 00 €KT, TPEeIMeT, MeTa, 3aaadi JOCTiIKCHHS,
HOr0 METOAONOTIYHI W METOAUYHI 3acaau; ONUCYIOThCS OCHOBHI CKJIaJ0BI HAayKOBOI
HOBU3HH, BHUCBITIIOETHCS TPAKTUYHE 3HAYCHHS OJICP)KAHMX PEe3yJIbTaTiB, HaBOIATHCS
B1JIOMOCTI TIPO ampoOalliio pe3ysbTaTiB JOCIIKeHHs, MyOJikallii aBTopa, CTPYKTypy Ta
obcsr nucepraitii.

Po3ain 1 «CyyacHuil ¢cTaH PO3BUTKY CBOOOJAH CJIOBAa TAa NMPaB KYPHAJICTIB B
Ykpaini» ckiiagaeTbes 3 4OTUPHOX I1IPO3LIIB.

VY niopozoini 1.1 «Ceoboda crosa ma npogpeciiina OislIbHICMb HCYPHANICIIE 8
Ykpaini: 3acanvna xapaxmepucmuka, CYYACHUU CMAH, HNEPCNEKMUBU  POIBUMKY»
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3a3Hava€ThCs, 10 cBOOOMA cioBa, cBoOOAa iH(OpMalii € OCHOBOIO PO3BUTKY CYy4acHOT
NpaBOBOI Ta JAEMOKPATHUYHOI JAepKaBU. 3aKpilJICHHS IMX CBOOOJ] Ha KOHCTUTYIIHHOMY
pIBHI HajJa€ JOJATKOBUX TapaHTIH IMpaBy JIOJUHU Ha CBOOOMY JyMKH 1 CJIOBa, HA BUIbHE
BUPAKEHHS CBOIX MOTJISIIB 1 MEPEKOHAHb.

Onniero 3 ocoONMMBOCTEN peastizaliii cBOOOU CJIOBa Y CYYaCHOMY CBITI € IIMPOKE
Bukopuctanus 3MI. [loBeneHo, 1o B YKpaiHi CTBOpEHa IIMPOKa MpaBoBa 0asa JisIIbHOCTI
3MI, mpoaoBXKy€eThCsl poOOTa, CIIpIMOBaHa Ha BIIOCKOHAJICHHS iICHYIOUHMX MPABOBUX HOPM
1 TocwieHHs 3axodiB y cdepi 3a0e3medeHHs CBOOOAM CJOBAa Ta JKypHaIICTCHKOL
TISJTBHOCTI.

AHani3 Cy4yacHOro CTaHy JOTPHMMaHHS 3a3Hau€HUX CBOOOJ JO3BOJUB 3pOOUTH
BHUCHOBOK, I[0, HE3BA)KalOUM Ha IIUPOKY MPABOBY pErIaMEHTAIlI0 MpaBa Ha CBOOOAY
ClioBa Ta CBOOOAY KYpPHAIICTCHKOI [ISJBHOCTI, YKpaiHa 3ajHIIAEThCS OJHIEIO 3
HaliHeOe3MeuHINX KpaiH CBITY A poOOTH XypHaiicTiB. Tak, 3a OCTaHHI TpU POKU B
VYkpaini 3arunyno 10 xxypHamicti, ckoeHo noHan 400 HanajaiB Ha HUX, 3adikcoBaHo 157
BUMAJKIB IIEH3YpU. BIIKpUTICTh KOPAOHIB, CBOOOJA IE€pEeCyBaHHS, PO3BUTOK HOBHX
3ac001B KOMYHIKaIlil, BaXJIMBICTh BUIBHOTO (PyHKIIOHYBaHHs 3MI s neMoKpaTHUHHX
NIEPEeTBOPEHb B JIepKaBi BUMAarae BiJl YKpaiHH MOCHIICHHS yBaru B MHUTAHHSX IPaBOBOI
peryiameHTalii i 3aXucTy CBOOOAM CJIoBa Ta MPO(PECiiHOI TIsITBHOCTI )KYPHATICTIB.

VY nioposoini 1.2 «Ceobooa cnosa sk Hesi0 €EMHe KOHCMUMYYIlHE Npaso JH0OUHUY,
BUXOJSTYM 3 CyYaCHUX YSBJICHb MPO CBOOOMY CIIOBA, JOCITIIKYETHCS 3MICT 3a3HAUYEHOTO
mpaBa. JlucepraHT KOHCTaTye, IO HAWBAXIMBIIIUM JOCSITHEHHSIM JIIOJUHU, SKE
J03BOJIIJIO 1 BHKOPHUCTOBYBATH 3arajbHONIOACHKUANA MOCBIT (K MUHYJIWH, Tak 1
CydacHuii) ctajno cyioBo. CIIKyBaHHS, pPa3oM 13 MI3HAHHSM, MSUTBHICTIO 1 BITHOCHHAMH, €
aTpuOYTHUBHOIO CKJIA0BOIO coliyMy 1 moguHu. OAHAK CIOBO CTajo0 HE TUIBKH 3ac000M
CHUIKYBaHHS, ajleé 1 MPUYMHOIO BIUTUBY Ha JIIOJUHY, OOMEXKEHHAM 11 HAUIIPUPOAHIIIOTO
mpaBa — TmpaBa Ha cBoOomy ciioBa. B icTtopii mroacTBa mamM’SITHUMU € BHITAJIKH
nepeciiyBaHHs 3a 1HAKOMHUCIEHHSI, 30KpeMa y 4acu 1HKBI3UIIii, (aliu3my, CTaliHI3MY.
Tak, yxe B VYIoXeHHI TMpo TOKapaHHS KpUMiHaIbHI Ta BumpaBHi 1845 p.
BCTAaHOBIIIOBAJIACh ~ KpUMiHAJIbHA  BIAMOBIJANBHICTH 32  PO3TOJIOMIEHHS  TAEMHHUX
BIJIOMOCTEH, 3a PI3HI BHJAM HaKJeMy Ta oOpa3u, B TOMY YHCJII BUMHEHI 3a JOIOMOTOIO
JIPYKOBAHUX TEKCTIB 1 300paxeHb. | TIIbKKM 3 PO3BUTKOM LUBLII3AIT JIFOJCTBO MPUXOIUTh
JI0 BUCHOBKY MpPO HEOOXINHICTh MIATPUMAHHS CBOOOIM CJIOBA SIK OCHOBHOIO TpaBa
JFOIHH.

Ha miacrasi ananizy nonoxxens Koncruryiii Ykpainu, MKHApOAHHUX aKTiB 3 MpaB
JIOAVHM, 30KpeMa 3araibHOi JAeKiapaiii 3 MpaB JIIOAWHU, MIDKHApOJHOTO MAaKTy PO
IpOMaJSIHCHKI 1 MOJITHYHI mpaBa, €Bporneiicbkoi KoHBeHLii npo mpasa droauHHU, XapTii
OCHOBHUX mpaB €Bporelicbkoro Corwo3y, poOUTHCS BHCHOBOK IMPO T€, L0 IO 3MICTY
3a3HAUYEHOTO MpaBa CIiJ BKJIIOYATU: a) cBOOOAY IyMKH; 0) CBOOOIY BHUCIIOBJIIOBAHb,
NEPEKOHaHb y OYyb-sIKOMY BUTJIAI (YCHO, MUCHMOBO, 3@ JOTIOMOTOI0 300pa)keHHS TOIIO)
— Oe3nocepenHs cBOOOaa ClIOBa; B) CBOOOAY BUKOpHcTaHHS 1H(opmarii (il oTpuMaHHs,
30epiraHHs Ta MOIIMPECHHS).

VY nioposzoini 1.3 «Kypuanicmcoka disanvHicme 6 YKkpaini, npobiemu ma wiisaxu ix
NnOO0NAHHSY» JNOCTIKYETHCSI ICTOPUYHUN PO3BUTOK IMPABOBOTO PETYJIFOBAHHS iSTIBHOCTI
3aco0iB MacoBoi iH¢opwmariii. Koncraryerbes, mo a0 1989 p. ykpainceki 3MI y cBoiid
TISUTBHOCTI  KepyBaMCSl TAapTIHHUMU BKa3iBKaMH Ta pO3MOpsDKEeHHsAMU. Jlume 3
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OTPUMAHHSIM HE3aJEKHOCTI TMOYadd pO3B’sI3yBaTHCS MpoOiemMu (YHKI[IOHYBAaHHS
BiTun3HsaHUX 3MI. Tlounnaroun 3 1992 p., BepxoBHa Pana VYkpainu npuitHsiia HUBKY
3aKOHOJABYMX AaKTiB, SIKI CTOCYIOThCS pi3HMX ramy3ed mismibHocTi 3MI. Cepen HUX —
3akoHu Ykpainu «IIpo indopmarmito», «IIpo apykoBani 3acobu MacoBoi iHdopmarlli
(npecy) B VYkpaini», «[Ipo TenebauenHs 1 pajaioMoBiieHHsS», «[Ipo aBTOpchke MpaBo i1
cymixkHi mpaBa», «lIpo 1Hopmariiini areHTcTBay, «lIpo pexmamy», «IIpo aepkaBHy
TaeMHULIO», «[Ipo BHECEHHsS 3MIH 1 JOMOBHEHb /O TOJOKEHHS 3aKOHOJABYUX AaKTIB
VYkpaiHu, 10 CTOCYIOThCSI 3aXHCTYy 4YecTi, TIAHOCTI Ta AUIOBOI permyTtamii rpoMaisH i
opranizamiiiy, «[Ipo Hamionansny paxy VYkpainm 3 nuTaHb TeneOadeHHS 1
panioMoBIeHH», «[Ipo gepkaBHy miATPUMKY 3ac001B MacoBoi iH(OpMaIiil Ta collialbHUN
3aXUCT KypHaNICTIBY, «[Ipo mopsmIoK BUCBITICHHS JiSJIBHOCTI OPTraHiB JIep>KaBHOI BIIaIu
Ta OpraHiB MICIIEBOTO CaMOBpsIIyBaHHS B YKpaiHi 3aco0aMu MacoBoi iHopmariii», «IIpo
BUJaBHUYY crpaBy», «lIpo cucremy CycniapbHOro Tene0aueHHs 1 pPaJlOMOBICHHS
VYkpainn», «lIpo tenexomyHikarii», «IIpo moctym gm0 myOmiuHOi i1HMOpMaIi».
He3Baxarouu Ha MIMPOKY NIPaBOBY 0a3y, CydyaCHUN CTaH JOTPUMAHHS MPaB >KypPHAIICTIB B
VYkpaini cni BU3HATH HeraTuBHUM. Tak, 2014 p. cTaB KpUTHYHUM JJi1 Y KpaiHH.
KinbkicTh mopyliieHs Mnpap )XypHAIICTIB Yy HbOMY CATHYJa Maibke TUcsdl BUMaakiB (995
BUIAJIKIB, 110 BABIYl nepeBulye nokasHuku 2013 p. (496 Bumnankis) 1 BTpudi — 2012-ro
(324 Bunaaku)). IloTpebye mnpaBoBoi pernameHTaili aisuibHICTE 3MI B IHTEepHET
CEpellOBHUILl, $Ka Ha CbOrOJHI 3aJMIIAETHCA HE BPEryJbOBaHOW. BpaxoByrouu
ocobmuBocTi AisutbHOCTI [HTepHET-3MI B YKpaini Ta uMHHE BITUM3HSIHE 3aKOHOJIABCTBO,
npaBaMH KYpPHAIICTIB Ta 3ac00iB MacoBoi iH(GOpMaIlli KOPUCTYIOThCS TUIBKU T1 MEpPEKEB1
3MI, mo maroth off-line ananoru.

B po0oTi 3a3HavaeThCs, MO0 B Cy4aCHOMY CBITI CIOCTEPIraeThCsl ABI TEHICHINI B
NUTaHHAX perymoBanHsa JismbHOCTI 3MI B InTepner. «CximHuii minxim» mnependadae
OUTbLI MPHUCKITJIMBUI KOHTPOJb 3 OOKYy Jep:KaBM HajJ yciMa NPaBOBIIHOCHHAMU B
iHpopMariiiHiii cdepi, HaABHICTh MEBHOTO BHUIY NpeMoOjAepyBaHHS 1H(POpMAIIHHUX
pecypciB y MeKax MOJITUYHOI 171€0JI0T1i KpaiHu, MiHIMI3allli caMOperyItOBaHHS B1JIHOCUH
ydacHUKaMHu 1H(OpMaliiHOI TIsUIBHOCTI. Y BKa3aHiM curyaiii s YKpaiHM HalOUIbII
NPUUHATHUM CJIIJT BUSHATH «3aXI1JIHUM» MIAX1d, 3T1HO 3 SKUM JisUIbHICTH [HTepHET-3MI
IPYHTYEThCS HA NPUHIMIAX CTUMYJIIOBAHHS CaMOpEryJssilii iXHbOI MJISJIBHOCTI ¢
MIHIMI3aIlli JIep)KaBHOTO KOHTPOJI0 3a mMomMpeHHsM iHdopmMmalii B IHTepHeTi Ta
O0OMEKEHHSIM TaKOT'0 KOHTPOJII0, HEMOXJIMBOCTI BCTAHOBJIEHHS JIJIsl KOHTEHTY B [HTepHeTI
0OMesKeHb OIIBIINX, HIK JUIS IHIITUX MeJia.

Ha mixgcraBi mpoBeneHOro aHallizy JOBEACHO, IO BPETYIIOBAHHS 3aKOHOIABYOTO
3a0e3neyeHHs: CcBOOOAM cioBa Ta Mpo(eciifHOl MiSIBHOCTI >KYypHATICTIB MOBHUHHO
3MIACHIOBATHCA 3a JBOMa OCHOBHUMH HampsiMKamu: 1) po3poOka i yIOCKOHAJTECHHS
PETYJIATUBHUX HOPM; 2) po3poOKa il yIOCKOHAJEHHS KpPUMIHAJIbHO-IIPABOBUX HOPM Y
cdepi 3abe3neueHHst cBOOOAM CI0BA Ta CBOOOIU KYPHAIICTCHKOI AISUTBHOCTI.

VY nioposoini 1.4 «Mixcuapooui cmanoapmu c600600u ci108a ma HCYPHANICMCbKOL
OISIIbHOCMI, @ MAKONC CUCMeMU KOHMPOAO 34 iX OOMPUMAHHAM» 3a3HAYAETHCS, IO
CcB0O0OJIa CJIOBAa 3HAXOAUTh CBOE BIIOOPAKEHHS B YCIX CYy4aCHUX MDKHAPOJHHMX aKTax 3
IpaB JIIOJMHU, 30KpeMa B TaKUX, sIK 3arajbHa JAeKjapallis 3 IpaB JOJUHU, MDKHAPOIHUN
MaKT PO TPOMAJISTHCHKI 1 TIOJIITHYHI TIpaBa, €Bporneiickka KoHBeHIIis TTpO MpaBa JIIOUHU,
XapTist o0cHOBHHX TpaB €Bporericbkoro Coro3sy.
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Kpim TOro, Mi>kHapOJHUMHU OpraHizauisiMi po3poOJIeHi 1€BI MEXaHI3MH KOHTPOJIIO
3a IOTPUMAaHHSM Jiep>KaBaMu IpaBa Ha cBoOoay cioBa. HallepexTuBHimmmu 3 Hux € Paga
3 mpaB moguan OOH, Crnemiansuuii gonosizady OOH 3 muTaHb 3aXUCTy Ta MOIITUPEHHS
mpaBa Ha CBOOOaY MyMKH Ta ii BUpaxeHHs, Opranizailis 3 0€3MeKd 1 CIiBpOOITHUIITBA B
€porni. OkpeMo ciijl BiI3HAYUTH €BpONEHChKUN CyJ 3 TIpaB JIIOAUHH, PIIIEHHS SKOTO €
YaCTHHOIO HAI[IOHAJIBLHOI'O 3aKOHOIaBCTBA 1 000B’I3KOBUMHM Ha BCIM TepUTOPii YKpaiHu.

3po6eH0 BHCHOBOK MpO Te, IO MDKHApPOAHI Yroad 3 MNHUTaHb 3a0e3NedyeHHs
cBOOOAM CJIOBAa, YYAaCHUKOM SIKUX BHUCTymae YKpaiHa, € JI0JaTKOBUM €JEMEHTOM
BIIOPSJIKYBAaHHS BITHOCHH BIIaJM, CYCIUIBCTBA 1 3ac001B MacoBoi iH(opmalii, a pileHHs
€Bpomeiicbkoro Ccyay 3 IMpaB JIIOJUHU B MUTaHHAX CBOOOAM CJOBa Ta CBOOOIU
KYPHAIICTCHKOI AISUTBHOCTI € JDKEpEelIoM TpaBa 1 BHUCTYMA€ JOJATKOBUM UYHMHHUKOM B
MPUBEJICHHI 10 CBITOBUX CTaH/IAPTIB HAIlIOHAIBHOTO 3aKOHOJABCTBA Y cdepl TOTPUMAHHS
npaB Ta CBOOOJ JIFOJUHH.

Po3nin 2 «3akoHomaBuye peryJiBaHHS KPUMIHAJBbHOI BiINOBiZAaJbLHOCTI 3a
NMOPYyLIEHHSI CBO0OIM €JI0BA Ta NMPOoQeciiiHOl TiAJIbHOCTI )KYPHAJICTIB» CKIAJAETHCS 3
YOTUPHOX I1IPO3/ILITIB.

Y niopo3oini 2.1 «Icmopisi po36umky HOpM KPUMIHANIbHO20 3AKOHOOABCMBA 3
3abe3nevents c60600uU ciosa ma npogheciinoi OisibHOCMI HCYypHANicmie 8 Ykpaiuiy B
pe3yibTaTli BUBYEHHS 3aKOHOJABUMX aKTIB MUHYJIMX POKIB 3a3HAYAETHCS TOW (DAKT, 110
X04ya MpaBO HAa CBOOOIY CJIOBAa € HEBIJI’€MHUM NPUPOAHIM IMPABOM JIIOJMHHU, BIAOMHUM
JIOACTBY 3 JaBHIX YaciB, ICTOpis MOro KpHUMIHAJbHO-NIPABOBOTO 3a0€3MeueHHs Mae
BITHOCHO CYy4YaCHHUIl XapakTep 1, Ha BIIMIHY BiJ IHMBUIbHO-TIPABOBOI pErIaMEHTAIll,
KpUMIHAIBHO-TIPaBOBE 3a0e3MeueHHsl cPopMyBasiocsl MOPIBHSIHO HenaBHO. J[o Toro yacy
XapaKkTepHUM OyJI0 BCTAHOBJICHHS KOHTPOJIIO 3a CBOOOJIOI0 CJIOBA Ta MISIBHICTIO MPECH 3
OOKy JeprkaBH, B TOMY YHCJI KpHUMIHAIBHO-TIPABOBUMHU 3acoOamu. BiamoBimanbHICTH 3a
MOPYIIEHHSI BUMOT IIEH3YPH, HaKJemn, 00pa3y 3HAXOAATh CBOE BIJOOPaKEHHS B IMEPIIUX
KpUMIHAJIBHUX 3aKOHAaX, IO JisJIM HA TEPUTOPIi CydacHOi YKpaiHu, 30KkpeMa B YJI0KeHH1
po MOKapaHHs KpUMiHaIbHI Ta BumnpabHi 1845 p., KpuminaneHomy ynoxkensni 1903 p.,
KK YCPP 1922 p., KK YPCP 1927 p. Tak, BigaiuieHHss apyre riaBd 5 YIJIOXKEHHS PO
NoKapaHHs KpuMiHaibHI Ta BumnpaBHi 1845 p. «IIpo mnopyuieHHS TOCTaHOB TMIPO
KHUTOJIpYKapHi Ta TOPTiBJII0 KHUTaMH, €CTaMIaMU 1 T. I.» nependayano BiOBIIAIBHICT
3a IPyK KHUT, NIEPIOIUYHUX BUJAHb O€3 MONEpeaHbOI LIEH3ypHU. 3a 3a3HaUeHUMHU HOpMaMu
nepeadavyaioch MOKapaHHs SK BHJABIIIB, TaK 1 peaizaTopiB BKa3aHO1 MpoayKilii. Takox
BCTAQHOBJIIOBAJIOCH TOKapaHHS 3a BIOKPUTTS 0e3 [03BONYy ypsaxy Tunorpadiii Ta
KHIDKKOBUX JIaBOK. AHanoriuni 3a0opoHu wmictuiucs B KpuMiHanbHOMY ylIOKEHHI
1903 p.

[lepmi HOpMHM TpPO BIAMOBIJAIBHICTH 3a TMOPYHIEHHS CBOOOAM cloBa B
HAI[IOHAJILHOMY 3aKOHOJABCTB1 3’ABIIAIOTHCS JIMIIE€ 3 BU3HAHHSIM 3a3HAYCHHX MpaB Ha
MmibxHapoaHoMy piBHi. Tak, y KK YPCP 1960 p. 6yna BcTaHoBiI€Ha BiANOBIIAJIBHICTH 32
nepeciiayBaHHs rpoMaasH 3a Kputuky (ct. 134-1). Hopma mnpo BiAmoBiabHICTh 3a
MEePENIKOKAHHS 3aKOHHIA TpodeciiHiil TIsIbHOCTI KypHATCTIB (cT. 171) 3’saBisieThCs
Juie 3 NpUUHATTAM HoBoro KpuminanbpHOro kojaekcy Ykpainu (2001 p.). 3 mporo gacy
3aKOHOJAaBCIlb CYTTEBO PO3IIUPUB apceHa 3aco0iB OOpOoTHOM 3 KPUMIHAIBHUMU
PaBOIMOPYILICHHSIMU TPOTH CBOOOJIM CJOBa Ta MiSUILHOCTI >KypHamicTiB. Y 2015 p.
npuiiHaTo 3aKkoH Ykpainu «[Ipo BHECEHHS 3MiH JI0 JESIKMX 3aKOHOJABYUX aKTIB YKpaiHU
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II0JI0 TIOCUJICHHSI TapaHTid 3aKOHHOI MpogeciiHOol MiSIIBHOCTI JKYPHAJICTIBY», 3TAHO 3
SKUM Y KPpUMIHAJIBHOMY 3aKOHOJABCTBI BBEJICHO B Jit0 CT.CT. 345-1, 347-1, 348-1, 349-1,
4. 2 cr. 375 KK Ykpainu Ta mocuieHo KpUMiHaIbHY BIANOBIAAIBHICTH 32 MOCSATaHHSA Ha
KUTTS, 37I0POB’sI, BOJIO Ta BJIACHICTH KypHaicTiB. Y 2016 p. BHECeH1 3MiIHU 0 YUHHOI
penakmii ct. 171 KK Vkpainu. Kpim Toro, y BepxoBhiii Pagi Ykpainu 3HaxoasThCsa Ha
pO3IUIS/l 1€ JIeKUIbKAa 3aKOHOMPOEKTIB, CIPSMOBAHMX HA IOCUJICHHS 3aKOHOJIaBUUX
rapaHTid AisJILHOCTI 3ac001B MacoBoi 1H(opMmarlii, 30kpemMa npoekTu 3akoHiB Ne 6447-1
Bim 16.06.2010 p. Ta Ne 2140 Bix 30.01.2013 p. AxTuBizaliisi 3aKOHOIABYMX IHIIIATUB Y
chepi KpUMIHATBLHO-TIPABOBOTO 3a0€3MeYeHHs] OXOPOHU CBOOOIM CiioBa Ta mpodeciitHol
JISUTBHOCTI BUKJIMKAHA CYTTEBUM 3POCTAHHSM KUIBKOCTI MOPYIIEHb IPOTH KYPHAIICTIB 3a
octanHl poku. OctanHi naHi [HcTUTYTY MacoBoi iHopMarllii CBiI4aTh MPO MOTIPIICHHS
cuTyaii y 3a3HadeHii cdepi: 3 mouatky 2015 p. 3adikcoBano 3 BOMBCTBa KypHAJICTIB,
170 BumaakiB Hamaxy Ha XYpPHAIICTIB Ta MOOUTTA iX, 212 BUMAAKIB MEPEUIKOIKAHHS
3aKOHHIM mpodeciiiHii MIsUTbHOCTI KypHAICcTIB Ta 19 BUmaakiB IeH3YpU. 3a JaHUMU
I'enepanbHOi mpokyparypu Ykpainu, 3a 11 micsamiB 2016 p. O6yno 3apeectpoBano 172
KPUMIHAJIbHUX MPOBAKEHHS 32 3JI0YMHU MPOTH KypHaicTiB. s nopiBHsHHA: y 2012 p.
JI0 CY/IB 3arajbHO1 FOPUCAUKIIT HAAINIIUIO TUTBKUA 5 KpUMIHAIBHUX CHpaB (BIAMOBIIHO 10
tepmidogiorii KIIK 1960 p.), y 2011 p. — 5,y 2010 p. — 4, y 2009 p. — 2, y 2008 p. — 1.

TakuMm 4YMHOM, BpPAaXOBYIOYM HEraTHUBHI TEHJEHII y cdepl TOTpUMaHHS MpaB
KYPHAIICTIB B YKpaiHi, NPOJOBXKYETbCA TIporiec pedopMyBaHHS KPUMIHAJIBLHOTO
3aKOHO/JABCTBa, crpsiMoBaHoro Ha ixHii 3axuct. Croromni KK Vkpainu micTuth Bxke
3HaYyHy 3a KIUIBKICTIO TpPyHy HOpPM, CIPSMOBaHMX Ha 3aXUCT CBOOOAM cloBa Ta
npodeciiHOl AiISUIBHOCTI JKypHAJICTIB, 30kpema cT.cT. 171, 345-1, 347-1, 348-1, 349-1,
y. 2 ct. 375.

Y niopo3oini 2.2  «/loceio 3abe3neyenHs c80000u Cl08a MaA Pe2YiOBAHHS
npoghecitinoi OiabHOCMI HCYPHAICMIB )Y 3AKOHOOABCMEL 3aPYOINCHUX KPAiH» TIPOBEICHUM
aHaji3 €(deKTUBHOCTI 3aKOHOJIABCTBA 3apyOKHMX KpaiH 100 3a0e3nedyeHHs] CBOOOIU
cioBa Ta MpodeciiHOl AISILHOCTI KYPHATICTIB 32 HACTYITHUMU OCHOBHUMH KPUTEPISIMHU:
3aKpIIJICHHs] TpaBa Ha CBOOOAY cCJIOBa, iHQoOpMaIllii Ta XypHAIICTCHKOI IisJIbBHOCTI B
KoHctutymii nep>kaBu; HasgBHICTh OKpEeMUX 3akoHIB mpo 3MI; mpaBoBuii 3aXHCT JKepen
iHpopMmarii; moctyn A0 iHdoOpMalii; peryaroBaHHS IMIOPTY Ta ekcrnopty 3MI;
pEeryjloBaHHs  IpaBa  BJIACHOCTI Ta mopsAok  peectpauii  3MI;  mexaHizmu
caMOpEeTryJIFOBaHHsI TPECH; BIMOBIAANBHICTh XypHalicTiB Ta 3MI, 30kpema HUBLIbHA Ta
KpUMiHAJIbHA BIAMOBINANBHICTh 32 HAKJIEN Ta 00pa3y; MpaBOBI OOMEXKEHHs CBOOOAM
CJIOBA; MOMeEpeIHI OOMEXEHHS; 00MEXEHHS PO3MOBCIOXKEHHS MEBHOTO BUAY 1H(POpMAIIT;
HeH3ypa. 3po0JieHO BHCHOBOK IPO T€, IO B 3aKOHOJABCTBI KpalH €Bp0HI/I Ta KpaiH
[TiBHIYHOT AMEpWKH TMpaBO Ha CBo60J:[y ClIOBa Mae€ JaBHIO ICTOPIIO 1 3akpiluieHe B
abCOMIOTHIM  OLIBIIOCTI KOHCTUTYWIM 1ux naepxaB. EdekrtuBnicts 3a0e3mneueHHs
3a3HaUYEHUX TPaB JIIOJUHU OOYMOBIIEHA HE TIIBKU AKICTIO PETYJIATUBHUX 3aKOHIB, aje U
ABTOPUTETHICTIO W OOOB’S3KOBICTIO BHUKOHAHHS CYJOBUX pIlIEHb 3 IUX MHTaHb Y
€BPOMNEHCHKUX 1 MIBHIYHOAMEPUKAHCHKUX KpaiHax. B 11bOMy KOHTEKCTI OCOOJMBOTO
3HAUYEHHs HA0YyBalOTh pillieHHs €BPOMNEHCHKOro Cyay 3 MpaB JIOJUHU 3 MUTAHb 3aXUCTY
cBOOOaM cjoBa Ta TMpodeciiiHOl IISJIBHOCTI KYPHAIICTIB, MO € OO0OB’SI3KOBUMU Ha
TepUTOPii Oyab-sKOi AepxkaBu €Bponericbkoro Coro3y.
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[TopiBHSAIBEHUH aHATI3 3aKOHOJABCTBA KPAiH MOCTPAASTHCHKOTO MTPOCTOPY J03BOJIHB
3pOOUTH BUCHOBOK TPO Te€, 110 HANBUILUKA PIBEHb rapaHTii cBOOOM CJIOBA Ta AiSJILHOCTI
KYpHAIICTIB MatoTh ['py3isg, Ykpaina, Bipmenis 1 JlutBa. Halimenmmii — bimopycs,
Kazaxcran, TypkMenis. B Toil ke 4yac, Ha BIIMIHY BiJl €BPONIEHCHKUX KpaiH, HasBHICTh
IPOrPECUBHOTO 3aKOHOJABCTBA HE BHUKIIOYAE€ HETaTUBHUX TEHACHILIN Yy cdepi
3a0e3ne4yeHHs] CBOOOIM CIIOBA Ta JISJIBHOCTI KYpPHAJICTIB. 3a3Ha4€HEe BUMArae MoCHIJICHHS
3 OOKY JIep»aBU SIK PETyJISITUBHOTO, TaK 1 OXOPOHHOT'O BIUIMBY HA BKa3aH1 BITHOCHHH.

Y niopozoini 2.3 «Kpuminanvro-npasoge 3abe3neueHus c800600u cioea ma
npoghecitinoi’  disbHOCMI  JCYPHANICMIB Y 3AKOHOOABCMBI  3aPYOINCHUX — KPAiH»
3a3HAYAETHCS, IO 3aKOHOAABCTBO OUIBLIOCTI MOCTPAASHCHKUX KpaiH BCTAHOBIIOE
BI/IMOBIIATIGHICTG 3@ TMIOCATaHHS Ha CBOOOAYy ciioBa Ta mTpodeciiiHy MisUTbHICTh
KYpHaIICTIB. 30KpeMa, TEePenIKoKaHHs 3aKOHHINA npodeciiiHiil AisTBbHOCTI KypHAJICTIB
nependadyeHe B KpUMIHAIBHHUX KoJekcax AsepOaiimxany, Bipmenii, binopyci, ['pysii,
Kazaxcrany, MonnoBu, Pociiicekoi depaepartii, Tamkukucrany, Kuprusii. OaHak pi3He
PO3YMIHHS 3MICTY Ta 3aBJlaHb AIsUTbHOCTI 3MI npu3BOIUTH 1O CYTTEBUX PO30IKHOCTEH B
NMUTAHHIX KpPUMIHATI3allll 3JI0OYMHHUX TOPYIIEHb MpaB KypHaIicTiB. Skmo B YkpaiHi
3IOYMHHUMU TEPEUIKOIKAHHIMU OXOIUTIOIOTHCS Oyb-sKi i, MOB’sA3aH1 3 MOPYIIEHHIM
npodeciiHMX TpaB >KypHAJICTIB, TO, Hamnpukian, y P®, Kazaxcrani, Kupruzii
BIJIMOBIAQIBHICTD Tepe0dadyeHa JIMIIE 3a MPUMYC KypHaIIiCTa 0 MOIMUpeHHs 1H(popMmarrii
a00 BiAMOBHM Bij ii mommpeHHs. MaroTh Miclie ¥ TMEBHI OCOOJMBOCTI B MHUTaHHSIX
KpUMiHaMi3aii MmopymeHb cBOOOAM cioBa Ta NpodeciiiHOl AISTBHOCTI >KYpPHATICTIB;
30kpema, cT. 140 KK PO, cr. 204 KK Pecnybniku binopycs, ct. 180 KK Pecny6miku
MongoBu mnependavaroTh BIAMOBINATIBHICTH 3a BIAMOBY B HaJaHHI TPOMAISHUHY
iHpopmarii, ct. 197 KK Pecniy6niku binopych 3a mepecnigyBanHs TpOMaJisiH 332 KPUTHKY,
ct. 180-2 KK Pecny6ikun MomnmoBu 3a neH3ypy.

3akoHOAABCTBO KpaiH 3axigHoi €Bponu Ta I[liBHIUHOT AMEpUKM HE MICTHUTh
KPUMIHAIBHO-MIPABOBUX 3a00pOH TMOpPYILIEHb 3a3HAYeHUX INpaB. 3a3HAYeHUM CTaH
00YMOBJICHHI TPUBAJIOIO 1 YCHINTHOIO 1CTOPIEI PO3BUTKY 3ac00iB MacoBoi iH(dopMallii B
IUX JepkaBax, €hEKTUBHICTIO PETYIISATUBHUX HOPM, YITKUM 3aKPIIUICHHSIM 1 Oe3MepeyHuM
BUKOHAHHSM KOHCTUTYLIMHUX BHUMOI MpPO 3aXHUCT 1 peaii3aliio MpaBa TPOMAJsSH Ha
cBO0OTY CJIOBA.

Y niopo3oini 2.4 «KpuminanbHo-npasogi 3anoOinCHUKU 3108HCUBAHHSI CB00000I0
c108a ma c800000I0 JHCYPHANICMCHKOI OisAIbHOCMI» 3a3HAYA€ThCs, 10 3aKOHOJIABCTBO
VYkpaiHu BCTAaHOBIIOE HE TUIbKH rapaHTii 3a0e3meueHHs: cBOOOAM CI0Ba, aje i nependavae
JAUCLMIUTIHAPHY, IUBUIBHO-TIPABOBY, aJIMIHICTPATUBHY Ta KPUMIHAJIbHY BiAMOBIAAIBHICTh
3a 37I0BKMBAHHS 3a3HaU€HUMU MpaBamu. JloBeaeHo, mo nependaudeni cT. 34 Koncturymii
VYkpaiHu mpaBa HEe MalOTh aOCONIOTHOTO XapakTepy, MpH IX 3A1iCHEHHI HEOOX1THO
BpaxoBYBaTH 3arajJbHOJIOJCHKI, AepKaBHI IHTEPECH, IHTEPECH OKPEMUX FPOMAJISH.

KpuminanbHO-TIpaBOBI 0OMEXEHHSI CBOOOIM CJIOBA MAIOTh PO3TATYKEHUN XapakTep
Ta B OUIBIIOCTI BUITQJIKIB CTOCYIOTBCS JIBOX HANPsIMIB: BIAMOBIIAIBHOCTI 32 MOPYIICHHS
pexuMmy o0iry iHdopmalii 3 OOMEKEHMM JIOCTylOM Ta BIAMOBIJAIBLHOCTI 3a
PO3IOBCIO/DKEHHSI MaTepialiB 13 3akjMKaMud J0 i, II0 CTBOPIOIOTH HeOe3MeKy
IPOMAJICBKOMY TOPSAKY Ta TPOMAJCHKINA Oe3reli, KOHCTUTYIIMHOMY YCTpPOIO, MHUPY 1
Oesmeri JroACTBa. B IJIOMy KpUMiHQJIbHE 3aKOHOJIABCTBO YKpaiHM BIANOBIIAE
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MDKHapOJAHUM CTaHIapTaM MIOJ0 METH Ta CHPSIMOBAHOCTI BCTAaHOBIIEHHS OOMEXEHBb
CcBO0OO/IH CJIOBA.

BcranoBneHo, 1m0 HaOUTbII MOMIMPEHUMH 3JIOBKUBAHHSAMHM CBOOOJOIO CJIOBA Ta
npaBaMy >KypHAJIICTIB BUCTYMAIOTh MOPYLIEHHS HEIOTOPKAHHOCTI MPUBATHOTO JKUTTA,
HakJen Ta oopaza. B poOOTI miaTBEp/KEHO, 1110 IIPaBO Ha CBOOOJY CJIOBa Ta MpaBO Ha
HEJOTOPKAHHICTh MPUBATHOIO KUTTS BU3HAIOTHCS (DYyH/IAMEHTAIbHUMHU MPAaBaMHU JIFOIMHH,
SK1 HE BCTYNAlOTh Y MPOTHUPIUUS MDK COOO0, a € HEBIJl'€MHUMH, NMPUTAMAaHHUMU OYib-
AKIA JTIoauHL. Y JiSIBHOCTI 3ac00iB MacoBoi iH(opmarlli HEOOXITHUM € TOTPUMaHHS
OanaHCy MIXK IPaBOM COLIlyMY Ha OTPUMaHHS CyCHUJIbHO 3HAUYIIOI 1H(POpMaIlii Ta MpaBOM
Ha HEJIOTOPKAHHICTh MPUBATHOTO XUTTA. Pimenns €Bpomneiickkoro Cyny nepeadadaroTh
BUMAJKM, SKI  BHUKIIOYAIOTh  KPUMIHAJIbHY  BIANOBIAANBHICTE 32  HOPYILIECHHS
HEJOTOPKAHHOCTI MPHUBATHOTO JKUTTSA. YacTuHa 3 TakuxX OOCTaBMH 3akpiljieHa Ha
3aKOHO/JABUYOMY piBHI, 30KpeMa, PO3MOBCIOKEHHSI CYCHIIBHO 3Hauymoi iHdopmariii,
3ano0iraHHsl BYMHEHHIO 3JIOYMHHUX JisHb, MyOJikaii iHdopmMaliii, sika paHiiie Bxke Oysa
omyOJiikoBaHa IHIIUMH 3aco0aMu MacoBoi iH(opmarlii. Y 3B’SI3Ky 3 UM JUCEPTaHT
npononye nonoBHUTH cTarTio 182 KK VYkpainum npumitkoro 2 Takoro 3micty: «Ocola
3BUILHSETHCS Bl KPUMIHAJIBHOI BIJAMOBIIATBHOCTI 3a [ii, mepeadadyeHi I1€H0 CTaTTEIo Y
BUIMAJIKY MOIIUPEHHS CYCHIJIbHO HEOOX1aHO1 1H(popMmaIllii, TOOTO Takoi, 10 € MPEIMETOM
CYyCHIJILHOTO 1HTEpECY, 1 MNpaBO TPOMAJICHKOCTI 3HATH II0 1HQOpPMAIlI0 TepeBaXkae
MOTEHIIMHY KOy BiJT i MOIIUPEHHSI.

PosnoBcromkenas koHbiAeHIIHHOT 1HPOpMAIlii MOCcagoBO0 0CO00I0 (BIACHUKOM
a00 PpO3MOPSAHUKOM TEPCOHAIIBHUX [IaHWX), SKa Ma€ JOCTyN 10 Takoi iHQopmarrii
BHACJIIOK BUKOHAHHS CIy)00BUX a00 mpodeciiiHux 00O0B’sI3KiB, TOBUHHO BHU3HABATUCh
00TsDKYI0Y010 00CTaBHHOIO MOPYIICHHS HETOTOPKAHHOCTI TPUBATHOTO KUTTS.

KpuminanbHi 3aKOHM €BPONENUCHKUX KpaiH MPUAUIAIOTH MOCHIIEHY YBary OXOpOHI1
mpaBa JIOJUHA Ha HEJOTOPKAHHICTh NPHUBATHOTO JKHUTTS, 30CPEKCHHS Ta 3aXHUCT
KoH(piaeHIIiHHOT 1HGoOpMaIlli Mpo JIIOAWHY, BCTAHOBJICHHS CYTTEBUX TMEPENOH ¥
myOJIIYHOMY PO3MOBCIOJIPKEHHI 3acob6amMu MacoBoi iH(opmallli IeBHUX BIIOMOCTEH MPO
oco0y. Yci KpuMiHaIbHI 3aKOHU €BPOIEUCHKUX KpaiH MICTATH SIK OKpeMi HOPMH, TaK 1
OKpeMi pO3AUIM NpPO 3JI0YMHU MPOTH NpaBa JIOJUHU HA HEAOTOPKAHHICTH MPUBATHOIO
AKUTTA.

He3Bakatoum Ha BHMOTHM €BPOINEUCHKMX MDKHApPOJHUX I1HCTUTYLIM 11010
NeKpuMiHaizamii audamailii, KpUMiHaJIbHI 3aKOHU KpaiH €BpONU MICTATHh SK OKpeMi
HOPMH, TaK 1 1[Il IHCTUTYTH, 1110 BCTAHOBIIIOIOTH BIAMOBIJANIbHICTH 32 HAKJIET Ta 00pa3y, B
TOMY 4ucal B 3aco0ax MacoBoi iH¢opmarii. Takuid Mmiaxig OpUTaMaHHUN HE TUIBKU
3aKOHAM, TMPUUHITHAM Ha To4YaTKy XX CT., aj€ ¥ HOBITHIM, 3alpPOBA/PKCHUM MICII
BU3HAHHS MIDKHAPOJHUM CIIBTOBAPUCTBOM OCHOBHUX TpaB Ta CBOOOJ JIOAWHM.
HesBakarouu Ha Te, 0 B OUIBIIOCTI KpaiH €BpoIK BKa3aHi HOPMH HE 3aCTOCOBYIOTHCS, a
y BHUMAJKY iX 3aCTOCYBaHHS CyJM TPHU3HAYAIOTh MOKapaHHsS JUIIe y BuAl mrpady, ciig
BU3HATH, 110 HASIBHICTh 3a3HAYEHUX HOPM MOXKE CYTTEBO OOMEXyBaTH CBOOOJY CJOBa Ta
TisIIbHICTE 3aco0iB 1H(opMmarii. Came BkazaHi 3a00pOHM € HANOIIBIIT HECHPUATIUBUMU
JUISL  iSUTBHOCTI  3ac00iB MacoBoi  iHQoOpMalii Ta 3IIHCHIOITh  «3YMUHSIOUHI,
«OXOJIO/IKYIOUMI» BIUTMB Ha *KYPHAIICTIB, 3MYIIYIOYM OCTAHHIX BJIaBATHUCS J0 KOPCTOKOI
CaMOIICH3ypH, TOMY SK TIO3UTUB CIiJ BIJI3HAYUTH BIACYTHICTb B YKPaiHCbKOMY
3aKOHOaBCTB1 KpUMIHAILHOI BIAMOBIAAIBHOCTI 32 HAKJIEI Ta 00pasy.
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Po3nin 3 «IlincraBu i npuHUMNIM KpUMiHAdi3alii mopyumeHb cBO0OM CJI0BAa Ta
NEePeIKOIKAHHA NpodeciiiHii TiSVIBHOCTI KYPHAJICTIB» CKIQIA€ETBCS 3 TPbOX
1IPO3/I1IT1B.

Y niopozoini 3.1 «3acanvHi nonodicenHs meopii  KpUMIHANI3AYii  CYCHIIbHO
Hebe3NeuHUX NoCa2anb y meopii KpUMIHAIbHO2O Npasay TIPOBEICHUN aHANi3 ICHYIOUHX B
Teopli KPUMIHAIBHOTO MpaBa KOHIIEMIIIN KpUMiHaATI3aIil Ta AeKpUMiHaATI3aIil CYCIUIBHO
HeOe3neyHux JisgsHb. CTBEPIKYEThCS, M0 OyIb-AKl 3MiHU JI0 KPUMIHAIHHOTO 3aKOHY HE
MMOBHUHHI BHOCUTHCS 0€3 HayKOBOTO OOIPYHTYBAHHS MPOMOHOBAHUX HOBEJ Ta CHCTEMHOTO
aHaII3y OCHOB KpHMIiHaMi3aIlli CycriapHO HeOe3newHoro MissHAsS. MeTo cripol 1 TOMIIIOK,
KU HaiuacTime 3acTocoByeThes mpu 3MiHi KK choromHi, cnpuumnHsie BKpail HeraTuBHI
HACTIAKKA Il TPAKTHKU OOpOTHOM 31 3JOYMHHICTIO. BilCyTHICTH €IWHOT KOHIICTIIil
MiJICTaB Ta MPHUHIMIIB KpUMIiHai3alli CYCHIJIbHO HEOE3MEeYHUX TMOCATaHb CYTTEBO
YCKJIQJIHIOE BUKOHAHHS TOCTaBJIEHOro 3aBAaHHs. Ha cwhoromui B jitepaTypl MOKHA
3YCTpITH PI3HOMAaHITHI Kjiacu@ikaiii mepeayMoB KpuMiHami3amii. Buauisiors «kpurepii
KpUMIHATI3aIi1», «IPUHIMON KpUMIHAMI3aII», «IIJCTaBH KpUMIHATI3AII», «yMOBHU
KpUMIHATI3aIi1», «KpUMIHAII3aAIIiHI MPUBOAN», «(PaKTOpHU, IO 3YMOBIIOIOTH OOCST,
XapakTep Ta CHocoOM KpUMIHAmi3alii», «comiadbHl (AKTOpH, 110 3YMOBIIOIOTH
KPUMiHAJIBHO-TIPABOBY 3a00POHY», «BUTOKH KPUMiIHATBHO-TIPABOBUX 3a00POHY.

Ha migcraBi aHamizy ICHYHOUYMX TeOpid KpuMiHAmI3amii Ta JAeKpUMiHaIizarii
3alPOIOHOBAHO BWIUISITH MIiACTABU Ta MPUHILMIM SIK CUCTEMY KPHUTEPIiB, 10 HAMOUIbII
MMOBHO PO3KPHUBAIOTH 3a3HAYEHE KPUMIHATHLHO-TIPABOBE SIBUIIIC.

Y niopo3oini 3.2 «lliocmasu kpuminanizayii nopyuieHb c60000u cioéa ma
nepeKo0NCaHts npodeciliniti isibHOCMI HCYPHALICMI6» 3MICT TIJICTABU KPUMIHATI3AI1
BU3HAUAETHCS K MPOLECH, IO BiIOYBAIOTHCS B MaTepiaJbHOMY 1 JyXOBHOMY >KHTTI
CYCIIJILCTBA, PO3BUTOK SKUX MOPOKYE 00’ €KTUBHY HEOOXITHICTh KPUMIHATBHO-TIPABOBO1
OXOpPOHH THX YH IHIIMX LIHHOCTeH. [IpoBeeHnii aBTOPOM CUCTEMHUI aHali3 YMOXKIMBUB
BUCHOBOK MPO HAsSBHICTb HEOOXIHUX 1 JOCTATHIX MIJICTAaB JIJIs KpUMIiHATI3aIlll MOpYIIEHb
cBOOOJM ciioBa Ta mpoeciiHoi TISIIBHOCTI JKYPHAJICTIB, OCHOBHOI 3 SIKHUX €
HECHPUATIIMBA JUHAMIKA aHAI30BAHUX CYCHUIBHO HEOE3MEUHUX isIHb.

3BEepHEHO yBary Ha HEOOXIJHICTh PO3IMIUPEHHS cPepu KPUMIHAIBHO-IIPABOBOTO
3a0€3MeueHHs] CBOOOJM CJIOBA IIJISAXOM HaJaHHS KPUMIHAJIBHO-TIPABOBUX TapaHTIM 1
IHIIAM ~ y4acHUKaM 1H(QOpMAIliMHUX BIAHOCHH, OKpIM JKYPHAIICTIB, 30KpeMa,
BCTAHOBJICHHS KPHUMIHAJbHOI BIAMOBIJAIBLHOCTI 3a TMOPYIIEHHS IpaBa Ha CBOOOIY
JITepaTypHOi, XYHO0XKHBOI, HAYKOBOI 1 TEXHIYHOI TBOpUOCTI a0 IEH3ypy; YMHCHE
HeHaJaHHA a00 HaJaHHS HEMOBHOI 1H(OpMaIli; 3aBIJOMO HE3aKOHHI PIILIEHHS OpraHiB
JepKaBHOI BJIaJ Ta OpPraHiB MICLIEBOIO CaMOBPSIyBaHHs, IOB’S3aHI 13 3a00POHOI0
MPOBEJICHHS MAaCOBUX 3aXO/IB 1100 BUSBICHHS CBOOOIU CJIOBA Ta CBOOOIN JYMKH.

Y niopozoini 3.3 «llpunyunu xpuminanizayii nopyuieno c6ob6oou cioea ma
NepeKoONCanHts Npogeciuniti  OiaIbHOCMI  JHCYPHANICMi8»  PO3KPUBAETHCS  3MICT
NPUHIHUIIB SK 3arajlbHUX 3YMOBIIOIOYMX 1/eH, KEpPYHUYHCh SIKUMH 3aKOHOIABEIlh
B1JIMEXOBYE KOJIO JIFOJICBKUX BUMHKIB, SIKI B KOHKPETHHX 1CTOPUYHUX YMOBax HEOOXI1JIHO
BIJIHECTH JI0 3JI04MHIB. HaromomryeTbcs Ha TOMY, 110 CUCTEMY MPUHIIUIIB KpUMIHATI3AIi1
CJIiJT PO3TJISIIATH SIK BUUEPIIHY, SIK TaKy, [0 BUKOPUCTOBYETHCS TIPU KOHCTPYIOBaHHI Oy/Tb-
sakoi HOpMH OcoONHMBOI YaCTHHM KPUMIHAIBHOTO 3aKOHOJABCTBA. TUIBKM TOCIiOBHE
3aCTOCYBaHHS BCI€l CHCTEMM MPHUHIIMINB KpUMIHAII3aIlli A0 OIIHKKM KOHKPETHOTO BHUIY
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TiSTHb MOXK€ CTBOPUTH JOCTAaTHE OOIPYHTYBaHHS [Jis BBEJACHHS a00 CKacyBaHHS
KpUMIHAJIBHO-TIPABOBOT HOpMU. HeBiAMOBIAHICTD AOCIIKYBAHOTO AiSTHHS X04ua O OJTHOMY
13 MPUHIMIIB KpUMiHAI3aIli BUKIIOUYAE MOXJIMBICTh MPUUHATTS MO3UTUBHOTO PIIICHHS
111010 BCTAHOBJICHHSI KPUMIHAJIBHOI BIAMOBIAAILHOCTI 32 BIAMOBIIHI MOPYIICHHS.

JucepTaHT AiHIIOB BUCHOBKY PO BIAMOBIIHICTh KpPUMIHAJI3AIII 3JIOYMHIB MPOTH
CBOOOJM CJIOBa Ta MJISJILHOCTI KYPHAIICTIB BCTAaHOBJICHUM COIIAJIbBHUM, COLIQJIbHO-
MICUXOJIOTIYHUM Ta CHCTEMHO-IIPABOBUM IPUHIMIAM KpHUMiHAIi3aIli i€l AiSIbHOCTI,
30KpeMa: 1) mpUHIUIY CYCIUIBHOI HEOE3MEeYHOCTI; 2) MPUHINITY MIKHAPOIHO-TIPABOBOL
HEOOXIZTHOCTI ¥ JMOMYCTUMOCTI KpUMiHam3alii; 3) NpUHIUIY BIAHOCHOI MOIIWPEHOCTI
nocsiraHHs; 4) NPUHLNIY KOHCTUTYIINHOI Ta KPUMIHAIBHO-TOJITHYHOI a/IeKBaTHOCTI;
5) npuHIUIYy MpOIEeCyalbHOT 3I1HWCHEHHOCTI MepeciigyBaHHs; ©) IPUHIUIY TepeBaru
MO3UTUBHHX HACIIIIKIB KpUMiHaMi3aIil; 7) NpUHLIUITY CHUCTEMHO-IPAaBOBOI
HECYNEPEYHOCTI; &) MpHUHIMITY Oe3MPOTraTMHHOCTI 3aKOHY 1 HEHaIMIpHOCTI 3a00pOHH;
9) npuHIMIy TOBHOTHU ckiaay; 10) mpuHIUITY JOMIPHOCTI CaHKIII Ta €KOHOMII pempecii.
VY Toil xe yac, BUSBJICHI HEBIJMOBIAHOCTI KPUMIHAII30BAaHUX CYCHIJIBHO HEOE3MEUHHUX
JisSiHb OKPEMHM CHUCTEMHO-IIPABOBUM MPHUHIIMIIAM, 30KpeMa MPUHIMIY BU3HAYEHOCTI Ta
eaHocTi Tepminosorii. HasBuicth y ¢1. 171 KK Ykpainu a1BoX caMOCTIMHUX, alleé CXOXKHUX
3a 3MICTOM (DOpPM 3JIOYMHHOI TOBEJIHKM CTBOPIOE JOJATKOBI CKJIATHOII y MHUTaHHI
pPO3MEXYBaHHS  3JIOUYMHHOTO  BIUIMBY Ha  KypHajicta Bif  0e3mocepeaHboro
MEePENIKOKaHHS HOro JisIBHOCTI, 110 MOTpeOye BHECEHHS BIAMOBIAHUX 3MIH y YMHHE
3aKOHOJIaBCTBO.

Po3nin 4 «KpuMiHaJIbHO-TIPAaBOBA XapaKTepUCTUKA HOPM 1npo
BiIMOBIIAJBbHICTL 32 MOPYILIEHHA CBOOOAM CJIOBA Ta MNEPEHIKOMAKAHHS 3aKOHHIN
npodeciiiniii JiVILHOCTI )KYPHATICTIB» MICTUTD IT’SITh IM1IPO3ALITIB.

Y niopozoini 4.1 «Xapakxmepucmuxa 06’ekma 310YUHHUX NOCA2AHb HA CB0O0OY
Cl08a Ma NepeuKoONCAnHs NpoPecitiHill  OiIANbHOCMI  JHCYPHANICMI8», BPAXOBYIOUU
PO3MAITTS HAsABHUX CbOTOJIHI JIOKTPUHAIBHUX TOYOK 30py IIOJ0 BU3HAYEHHSA 00’€KTa
3JI0YMHY, 3alPOIMIOHOBAHO MPUETHATUCSA A0 KOHUEMIII «O00’€KT 3J0YMHY — CYCILJIbHI
BITHOCUHU», IKY Ha CbOT'OJIHI MO>KHA BIIEBHEHO BBAXKATHU YHIBEpPCAIbHOI. TakKUM YMHOM,
00’€KT 3JI0YMHY aBTOp PO3IJIAJIA€ K MOCTABJICHI MiJ OXOPOHY 3aKOHY MPO KPUMIHAIbHY
BIJIMOBIAQIBHICTh CYCIUIBHI BIJHOCHHHU, SIKUM Yy pe3yJbTaTli BUYMHEHHS 3JI0YHHY
3aMo/I1F0€ThCS ICTOTHA IIKOAA a00 CTBOPIOETHCS 3arpo3a 3anoIisTHHS TaKoi.

PonoBuMm 006’ekToM 3moumHIB po3ainy V. OcobmmBoi dactuan KK Vkpainm €
OXOpPOHIOBaHI KPUMIHAJIBHUM 3aKOHOM CYCHUJIbHI BIJHOCHHH, M0 3a0€3MeuyroTh
TPOMAJSHCEKI (OCOOWCTI), TONITHYHI, COIIaJhbHO-€KOHOMIUHI Ta KYJIBTYpHI TMpaBa i
CcBOOOIM MIOIWHU Ta rpoMassHuHA. [IpaBo Ha cBOOOAY CIIOBa € HEB1I €MHUM, IPUPOTHAM
MPaBOM JIFOJWHH, IO HAJIEKHUTh 0 CTPYKTYPH TPOMAASHCHKUX (OCOOMCTHX) TpaB i
cBOOO/ JIOAMHU 1 TPOMaJsSHUHA. TakKUM YMHOM, PO3MIIIEHHS 3JI0YMHIB MPOTH CBOOOIU
cioBa Ta mpodeciiiHol AIsTBHOCTI KypHANICTIB y po3aut V. OcobnuBoi vactuau KK
VYkpaiHu € IJIKOM JIOTIYHUM 1 BIAMOBIAA€e CTPYKTYypHiA moOyaoBi OcoOauBOi 4acTHHU
KPUMIHAJILHOTO 3aKOHY.

[IpoBeneHe mociiKeHHs BKa3ye Ha JOIUIBHICTh BUAUICHHS BHUJIOBHUX (TPYIIOBHX)
00’€KTIB 3JI04MHIB, po3MmilieHux y V posaun Oco6auBoi yactunu KK Ykpainu, skumu
CIiJi BHU3HABATH OXOPOHIOBaHI KPHUMIHAJIBHUM 3aKOHOM CYCIIUIbHI BIJIHOCUHH, IIIO
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3a0e3meuyloTh HACTYMHI MpaBa 1 cBOOOAM JIIOAWHW 1 TpomaasHuHA: 1) ocobucti
(rpoMansHCBK1); 2) OMITHYHI; 3) COllaIbHO-€KOHOMIYHI1; 4) KyJIbTYpHI (JIyXOBHI).

Ha mincragi ananizy cr.ct. 171, 345-1, 347-1, 348-1, 349-1 KK VYkpainu 3po6isieHo
BUCHOBOK TIpo Oe3rmocepeHid 00’ €KT 3a3HaUYCHUX CKIJIQIiB 3JIOYMHIB K OXOPOHIOBAHMUX
KpUMIHAJIBHUM 3aKOHOM CYCIUIBHUX BIJTHOCHH, IO 3a0€3Me4yr0Th CBOOOAY MpodeciitHol
TUSITBHOCTI JKYPHATICTIB — CKJIaJIoBOi CBOOOIM ciioBa, mporosoiieHoi ¢t. 34 Koncturyirii
VYkpainu. Takum 4yuHOM, po3MilieHHs1 CT.CT. 345-1, 347-1, 348-1, 349-1 y pozauni XV
Ocob6mmBoi wactuau KK VYkpainu «37m04MHU TpPOTH aBTOPUTETY OpPraHiB JepKaBHOI
BJIJ[¥, OPTaHIB MICIIEBOTO CaMOBPSAyBaHHS, 00 € THAaHb TPOMAJISTH» TOPYIIYIOTh CUCTEMY
CTpyKTypHOi 1moOyaoBu OcoOnuBoi yactTuHu KpuMiHAIBHOTO KOJEKCy. AHaNI3 CKiIaxy
3nmounHy, nependadenoro 4. 2 ct. 375 KK Ykpainu, 103B0JIMB BCTAHOBUTH TOM (PaKT, 110
6e3nocepenHiM 00’ €KTOM LIbOTO 3JI0UYMHY BUCTYIA€ BCTAHOBJICHUN MOPAIOK BIAMPaBICHHS
npaBocyAls B YKpaiHi, a OXOPOHIOBaHI KPUMIHAJIbHUM 3aKOHOM CYCI1JIbHI BITHOCHHH, 10
3a0€31euyoTh 0e3IepeIKoIHe 3A1HCHEHHS )XYPHAIIICTOM CBO€ET MpodeciiHOi TIsJIBHOCTI,
BU3HAIOTHCS JIMIIE T0AATKOBUM, O€3M0CEPEIHIM 00’ €KTOM 3JI0YUHY.

3 ypaxyBaHHSM MOJIOKEHb YUHHOTO 3aKOHOJAaBCTBA, BU3HAYEHO O3HAKHU KYpHAJICTa
SK TIOTEPIIUIOro BiJ 3JIOYMHHOTO TMEPEeIIKOJKAHHS 3aKOHHIN mpodeciiiHii TisIIbHOCTI
KypHaTicTiB. HuM BHUCTymae TBOpUMI IpaliBHUK, sSIKUM TpodeciiiHo 30upae, OJepKye,
CTBOPIOE 1 roTye iHdopmMali sl 3aco0y macoBoi 1H(opmarllii Ta i€ Ha IiJCTaBl
TPYJAOBUX YW I1HIIUX JOTOBIPHUX BIAHOCHH 3 MOr0 pelakiiiero ado 3aliMaeThCsl TaKOIo
TISTBHICTIO 32 11 YITOBHOBa)KEHHSM, IO MATBEPIKYETHCS PEAAKIIIMHAM TIOCBITYCHHSIM YH
IHITUM JOKYMEHTOM, BHJIaHUM HOMY PENAaKI[i€l0 IBOTO JPYKOBAHOTO 3ac00y MacoBOi
iHpopMarii abo npodeciiHOI YK TBOPUOK CHUIKOIO JKYpHAJICTIB. Y 3B’S3Ky 3
BIICYTHICTIO BKa3aHMX O3HAK HE MOXXYTh BH3HABATHUCS TOTEPHUIMMH >KYPHATICTH
IaTepueT cepenoBuia, 610repu Ta HIII TPOMAJISTHU, 0 3aMAaIOTHCST PO3MOBCIOKEHHSIM
1HpOopMaIlii.

VY cr.ct. 345-1 347-1, 348-1, 349-1 KK Vkpainu noTepniiMmMu BijJ 3109MHY MOXKYThb
BUCTYIIATH SIK JKYPHAJICTH, Tak 1 1XHI OJM3bKI pojuyl Ta 4ieHU ciM’i. 3aKOHOJaBue
BU3HAYEHHS KOJja OJIM3bKUX POAMYIB Ta ujieHIB ciM’i Hamaetbes y m. 1 4. 1 cr. 3 KIIK
VYkpainu, nepenik SsKux Ma€ BUUEPITHUM XapakTep.

VY nioposoini 4.2 «Xapaxmepucmuxa 06’ €KmuHOi CMopoHU 3104 UHHUX NOCA2AHb HA
80000y C108a Ma NEPeuKoONCanHs NPogheciliniti JiANbHOCMI JHCYPHANICMIB» HABEIICHO
JOJIATKOB1 apryMEHTH Ha KOPHUCTh PO3YyMIHHS OO’€KTHMBHOI CTOPOHM 3a3HAYEHOI TPYyNH
37I0OYMHIB SIK CYKYHNHOCTI mepeAdauyeHuX KpUMIHAJIbHUM 3aKOHOM O3HAK, IO
XapaKkTepU3yl0Th 30BHIIIHIO CTOPOHY TMIOCSATaHHS Ha CYCHUIbHI BIIHOCHHH, fKI
3a0e3meuyroTh CBOOOAY TPOQECiitHOT MISUTBHOCTI KYPHATIICTIB.

3 ypaxyBaHHSM OCTaHHIX 3MIH B YHMHHOMY KpPUMIHAJIbHOMY 3aKOHOIABCTBI,
ct. 171 KK Vkpainu mnepenbauae 3 camocTiiiHi (OpMH 3J0YMHHOTO TOCSTaHHS Ha
CBOOOy JKYPHAIICTCHKOI MisUTBHOCTI: 1) Mepemko/pKaHHs 3AIHCHEHHIO JKYPHAIICTOM
3aKOHHOI TTPodeCIMHOT MISUIPHOCTI; 2) BIUIMB Y OyAb-sKiil ¢opmi Ha KypHAJICTa 3 METOIO
NEepPEeNIKO/KaHHS BUKOHAHHIO HUM mpodeciiHux 000B’s3KIB; 3) mepeciiiyBaHHs
KypHAJIICTa y 3B’S3KY 3 HOr0 3aKOHHOO PO eCIfHOI0 AISTBHICTIO.

[Tepemkokanas npodeciiiHii TIsJIBHOCTI KYPHATICTIB O3HA4Ya€ BCTAHOBJICHHS,
CTBOPEHHS MepemKo (MEePernoH) y mpolieci 3AIMCHEHHS XKYPHAIICTOM OYJIb-SIKUX CBOiX
npodeciiiHuX MNOBHOBaXEHb. BKa3iBKa 3aKOHYy Ha 1HIIE YMHCHE TEPEIIKOJKAHHS
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3MIACHEHHIO JKYpPHAIICTOM 3aKOHHOI TpodeciiHOi AisNIBHOCTI O3HA4Ya€ HAasBHICTh
HEBUYEPITHOTO TEPesIiKy PI3HOMAHITHUX (OpM Nepeniko/pKaHHs, 10 MHiANagaroTh il
O3HAKH BKa3aHOi CTATTI.

BruiB, Ha BiAMIHY BiJl NIEPEIIKOKAHHS, OB’ I3aHUHN 3 Oe3mocepeHIM TUCKOM Ha
CB1JIOMICTh Ta BOJIIO MOTEPIILIOTO, BHACIIJIOK IKOTO 0co0a IMpuitMae pillieHHs Ha KOPUCTh
iHiliatopa Takoro BIUMBY. Ha nymky nucepraHTa, INTYYHHHA TOAUT 3aKOHOAABIEM
3JI0YMHHOTO JisiHHSA, TiependadeHoro cr. 171 KK Vkpainu, Ha nBi camoctiiiHi dhopmu
CYTTEBO YCKIJIAJIHIOE 3aCTOCYBAaHHS MPABOBOI HOPMH Ta BUKJIMKAE HEOOXITHICTH IMOIIYKY
JOJAaTKOBUX apryMEHTIB Yy BIAMEXKYBaHHI 3JOYMHHOTO MEPEIIKOKaHHSA MpodeciiHii
TISUTBHOCTI )KYPHAJIICTIB BiJ BILTUBY HA HcypHaniCTa

HepecmnyBaHH;I >I<ypHaJncTa y 3B’SI3KY 3 HOTO 3aKOHHOIO HpO(i)eCII/IHOIO TISUTBHICTIO
o3Hayae 1ii, ChpsiMOBaHI Ha OOMEXEHHS TpaB 1 CBOOO >1<ypHamCTa y 3B’SI3Ky 3
BUKOHAHOKO (TOOTO TaKo¥0, IO BiAOyIacs) 3aKOHHOK mpodeciiHoio AisutbHICTIO. Taki mii
BUPAKAIOTHCA B Pi3HUX (opmax MOCSATaHHS Ha 3aKOHHI IpaBa, CBOOOJM Ta 1HTEpecu
KypHaJIicTa 4yu HWoro Onu3pkux. Ha BiaMmiHy Bijg BIUIMBY a00 TEpENIKOKAHHS,
nepeciiyBaHHsS HE Ma€ Ha METI 3amoOIrTH AiSUTBHOCTI JKypHajicta abo 3MIHMUTH ii, a
BUCTYIIA€ CBOEPIJIHOIO PEAKIIEI0 BUHHMUX OCI0 Ha BXKE 3IMCHEHY JXYpPHaJIICTOM
npodeciiiHy TIsUTbHICTh 200 KPUTHUKY.

Hopmu, mnepenbaueni cr.ct.345-1, 347-1, 348-1, 349-1 KK Vkpainu,
BCTAHOBJIIOIOTH BIJIMOBIJATIBHICTD 3a TIOCSITAHHS Ha )KYPHAIICTa 3 METOIO MEPEIIKOKAHHS
Horo 3akoHH1N MpodeciiiHiii AISTTBHOCTI 1 € CHeI[laIbHUMU BIIHOCHO 3arajlbHUX HOPM PO
BIJIMTOBIIATILHICTD 32 MOCATAHHS HA XKUTTS, 37J0POB’s1, BOJIIO, BIIACHICTH OCOOH.

BukopucranHs 3aKk0HOIaBIEM y 3a3HAYEHUX CTATTAX (DOPMYITIOBAHHS «y 3B’SI3KY 31
3MIACHEHHSM 3aKOHHOI MPOo(]eciifiHOl AiSTIBbHOCTI» BKa3ye Ha 00’ €KTUBHHM 1 Cy0’ €KTUBHUMN
3B’A30K 3JIOYMHHOTO MOCSTaHHA 3 MpO(eCciiHO0 TiSUIBHICTIO KypHamicTa. BiacyTHICTH
BKa3aHOTO 3B’S3KYy, @ TaKOXX OOMEXKEHHS HE3aKOHHOI JiSIbHOCTI JKypHAJICTa BUKIIIOYAE
KpUMIHAJIBHY BIJMOBIIAJIBHICTh 32 HOpMaMu, niepeadoayeHuMu cr.ctT. 345-1, 347-1, 348-1,
349-1 KK VYkpainu.

AHani3 00’€KTUBHOT CTOPOHM CKJIaJy IMOCSATaHHS Ha JKUTTA KYpPHAJIICTa J103BOJIsIE
3pO0OUTH BUCHOBOK MPO MO€IHAHHS B Mexkax oAHiel yacTuHu cT. 348-1 KK Ykpainu npox
CaMOCTIMHUX CTaJiil BUMHEHHSI 3JIOYMHHOTO JISIHHA, 3aMaxy Ta 3aKIHUEHOT'O 3JI0YMHY, 10
€ TOPYIIEHHSM CHCTEMHOCTI KPHUMIHAJIBHOTO 3aKOHOJABCTBA 1 MOTPEOYy€E BIATOBITHOTO
3aKOHOJIaBUOT'0 pearyBaHHs.

VY nioposoini 4.3 «Xapakxmepucmuxa cyb’ekma 3104UHHUX NOCA2AHb HA C80OOOY
C108a MA NePeuKoONCanHs NPOPeCitiHill OIIbHOCMI JHCYPHANICMIB» 3a3HAYAETHCS, IO
Cy0’eKTOM 3704MHY € Jumie (i3uyHa ocoba, sfKa BUMHWIA 3JI0YMH Yy TIEBHOMY,
nependauenomy KK Ykpainu Biii i € ocyaHOIo.

JlucepTanT BKa3ye, IO CyO €KTOM 3JIOYMHHOTO TIEPEIIKOKAHHS 3aKOHHIN
npodeciiHii TIAIPHOCTI JKYPHAJICTIB Ta HE3aKOHHOTO BIUIMBY Ha JKypHAIICTa MOXKE
BUCTYIIATH Oyab-sika (i3udHa ocyaHa ocola, 110 jaocsria Biky 16 pokiB. Y ToW ke yac
OKpeMmi, cheliajibHl BHUIUM TaKOrO MEPEHIKO/KAHHS XapaKTEepPU3YIOThCS HAasBHOIO
MOJIMBICTIO 200 OOOB’S3KOBICTIO i1XHBOI'O BUMHEHHS JIMIIE CHEIIAJIbBHUM CYO’ €EKTOM,
30KpeMa ci1yk00BOI0 0CO00I0.

3a3Haya€eThCs, M0 MPUTATHEHHS O KPUMIHAIBHOI BIAMOBIIAIBHOCTI 32 MOCSTaHHS
Ha YKUTTS, 37J0pPOB’s, BOJIO Ta MaifHO KypHAaJIICTa, HOTO OJIM3BKUX POJMUYIB Ta YICHIB CiM’1
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3MIIACHIOETHCSI CTOCOBHO Oyb-sIKOi (D13MUHOT OCYyAHOT 0coOH, IO JocAria BiKy 16 pokis.
[IpoBeieHHsT CHCTEMHOTO aHalli3y J03BOJISI€E CTBEP/KYBATH IIPO HEBIAMOBIAHICTH BIKY
KpUMIHAJIBHOI BIAMOBIJAIBLHOCTI 3a IMOCSATAHHS Ha OKpeMi MpaBa >KypHAIICTIB BUMOTraM
3arajJbHUX HOPM MO MOCSATAHHS HA >KUTTS, 3JOPOB’S, BOJIO JIOJIMHU, BIK KPUMIHAIBHOI
BIJIMOBIAQIBHOCTI B AKUX, BIAMOBIAHO 70 4. 2 cT. 22 KK Ykpainu, ckianae 14 pokis.

JlucepTaHTOM JIOBENIEHO, IO TUTAHHS MPO CyO’ €KT 3JI0YMHIB MPOTH CBOOOIU CIIOBA
Ta MpodeciiiHol AISITBHOCTI JKYPHAJIICTIB Ha0yBa€ OCOOJMBOI aKTyaJdbHOCTI Yy 3B’SI3KY 3
HEOOXITHICTIO TOCWJICHHS TPOTUIITI 3JIOYMHHOCTI B3arajii Ta KPUMIHAIBLHO-TIPABOBOTO
3aXUCTy KypHAIICTIB 30kpema. [locmienoi yBaru motpedye AOCTIKEHHS CTeIiabHOTO
Ccy0’eKTa 3JI0YMHIB TPOTH CBOOOAM CJoOBa Ta Mpo(deciiiHOl AISUIBHOCTI >KYpHAJICTIB,
30KpeMa, 3 OOKy TPEJCTaBHUKIB BIAgu Ta IHIIUX CIy>KO00BuX o0cib. 3acobm macoBoi
iHbopMallli CTOSITH Ha CTOPOXI MpaB 1 CBOOOA Yy CYCHIIbCTBI, CHPSIMOBYIOTH CBOIO
JISUTbHICTh Ha 1H(GOPMYBaHHS TPOMAJCHKOCTI 3 NHUTaHb, IO BUKIMUKAIOTh IHTEPEC Y
CycniabCcTBl. Y 0OaraThOX BUMAJKaX, KOJIM OOMEXKEHHS CBOOOIM cioBa abo
MEePENIKOKAHHS AISTbHOCTI JKYPHAJIICTIB 311MCHIOETHCS 3 OOKY MPEICTaBHUKIB BIaIH, 11€
03HAYya€ MPUXOBYBAHHS OUIBII TSHXKKHUX 3JI0YMHIB Ta 3710BXXUBaHb BKA3aHUMH O0COOAMH.

VY niopo3zoini 4.4 «Xapakmepucmuka cyo’ €KMUBHOI CMOPOHU 3JIOYUHHUX NOCA2AHD
Ha €680000y C108a MA NEPEUKOONCAHH NPOQPeCiuHill OIANbHOCMI  HCYPHANICNIBY
BIJICTOIOETBCS JIyMKa TpO Te€, 10 BHHA € OCHOBHOI IOPUIUYHOIO O3HAKOIO, sKa
XapaKTepu3ye MCUXIYHUNA CTaH OCOOM, 10 BUMHUIA MPABOMOPYILIEHHS, TOMY BOHA MAae€
3araJbHOTEOPETHYHE 3HAYCHHS 1 JOCHIIKYEThCS PI3HUMHU Tally3sSMU IOPUAMYHOI HayKH,
30KpeMa KPpUMIHAJIBHOTO, aAMIHICTPATUBHOTO, [IUBLUIBHOTO, TPYA0BOTO MpaBa.

3a3HayeHo, M0 3a KPUMIHATBLHUM 3aKOHOJIABCTBOM 3JI0YMHOM BU3HAETHCS TUIBKU
BUHHE CYCITIJILHO HeOe3neuHe MistHH. be3 BUHU Hemae K CKIIay 3J10YMHY, TaK 1 3JI04MHY,
ocoba He miIArae KpUMiHaIbHIN BINOBIAAIBHOCTI Ta TOKAPAHHIO, A0 SKUX OU CYCHUIBHO
HeOe3MeYHNX HACTIAKIB ii JISSHHS HE MPU3BEIH.

3a3navaeThces, o nependaveni y KK Ykpainu 310unHu npotu cBoOOIM cloBa Ta
JUSITBHOCTI JKYPHAJIICTIB XapaKTePU3YIOThCS JIMIIIE YMUCHOK (POPMOIO BUHH. 3JTOUMHHU, 11O
MOCSTal0Th Ha CBOOOJY CJIOBA Ta MISUIBHICTH XKYPHAIICTIB 1 MalOTh (OpMalbHUN CKJIA,
CKOIOIOTBCS JIUIIIE 3 MPSIMHUM YMHUCIIOM.

HesBaxkaroun Ha BiacyTHicTh y 4.1 cr. 171 KK Vkpainum BKa3iBKM Ha MeETy
3JIOYMHHOTO TOCSITAHHSI, CAM€ BOHA JIO3BOJISIE€ BIIMEXYBATH BKa3aHE 3JIOUMHHE TOCSTaHHS
Bl CyMDXKHUX 3J704MHIB. [IpunuHeHHs a0o 3MiHa [ISUIBHOCTI JKypHadIiCTa 1 € THUM
PE3yNbTATOM, SIKOTO HAMAara€ThCs MOCSATTH BUHHUWA MPU BYMHEHHI 3JIOYMHHOTO JisTHHS,
nepenbauenoro ct. 171 KK Ykpainu. ¥V Toit xe 4ac, TOCATHEHHS BKA3aHOTO PE3yJIbTaTy
HE € OOOB’SI3KOBOI0 O3HAKOIO IHOTO CKJIaAy 3JI0YHMHY, a TOMY JiSSHHS BBa)Ka€ThCS
3aKIHYEHUM, HE3aJICKHO BiJI PE3yIbTaTy TAKOTO MEPEITKOHKAHHS.

3 mo3umiid AOCTIDKEHHS CyO €KTMBHUX O3HaK, y 4.2 cr1.171 (B dYacTuHi
nepecniayBanHns), cT.cT. 345-1, 347-1, 348-1 KK Ykpainu BUKOpUCTaHHS TEPMIHOJIOTIT «y
3B’SI3KY 13 3JIMCHEHHSM 3aKOHHOI MpodeciiiHol isUTbHOCTI» aKIEHTyEe YyBary Ha
000B’SI3KOBOMY 3B’SI3KYy B CKJIaJlaX 3a3HAYEHUX 3JI0YMHIB MOTHUBY 3JIOYMHHOTO MOCATAHHS
3 IpodeCIHHO0 JiSITbHICTIO XKypHaIicTa. 3a CBOIM 3MICTOM BKa3aHi MOTHBU MOXKYTb OyTH
PI3HOMaAHITHUMH.

VY 3104nMHaxX NPOTH CBOOOAM CJIOBa Ta MJISJIBHOCTI >KYPHAIICTIB 3aKOHOJABEIlb
BKa3zye Ha JIeKUIbKa IIJIed 3JM0YMHHOTO mocsraHHs. OCHOBHOIO METOI 3JIOUMHHMX
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MOCSITaHb Ha >KypHAIICTa € TMEPEIIKO/DKAHHS MOro 3aKOHHIN mpodeciiiHiil MisSIbHOCTI.
3rajgyBaHHsI METH 0€3M10CEPEIHHO B KPUMIHAJIBLHOMY 3aKOHI CBITYHUTH, 1110 BOHA HAJIEKUTh
710 KOHCTUTYTUBHUX CKJIAJIOBUX FOPUINYHOT KOHCTPYKIIIT [IUX MOCSATaHb.

VY cr.ct. 345-1, 347-1, 348-1 KK Vkpainu ¢opmytoBaHHS «y 3B’S3Ky 13
3M1MCHEHHSIM 3aKOHHOI TpodeciiHOl  JISIBHOCTI» BKa3ye Ha HasSBHICTb METHU
NePENIKOKaHHS 3aKOHHIN MTpodeCciiHIN TISJIbHOCTI Y BUMAAKY 3a100iraHHsl OCTaHHIM ab0
il mpunuHenHs. [Ipu 3m1ficHEHH] MOCSATaHHS Ha >KYpHAJIICTa MIC/Is BUKOHAHHS HUM CBOIX
npodeciiHuX O00OB’S3KIB METa MOXE MaTd pPI3HHM 3a CBOIM XapakTepoM YSBHHIA,
CYCIUIBHO HEOE3MeYHWI pe3ynbTaT, SKOTO HAMara€ThCs MOCSATTH BHHHHM, 30KpeMma,
0OMEKEHHS TpaB Ta CBOOOJ *KypHaiicTa, ¢i3udHa, MaifHOBa a00 MOpaJibHA IIKOJA, SKOi
X0Ue 3aBJATH 3JIOYMHEIh MOTEPIIOMY, KepyIOUUCh MOTHBAMU MOMCTH a00 3a3JpOIIiB.
He BukitodaeThcs BIAMOBITANBHICTE W Y BHUMAIKY, KOJU 0C00a TEPECHiaye 3a METy
MPUXOBATH IHIINN 3I0YMH a00 3a0€3MEeUNTH 0OCOOUCTE Kap’ epHE MIPOCYBAHHSI.

JoBeneHo, mo, Ha BiaMiny Big cT. 147 KK Vkpainu, 3axorieHHs: abo TpUMaHHS SIK
3apy4yHUKa XypHaIicTa, HOro 01u3bKuX poaudiB 4u uieHiB ciM’i (cT. 349-1 KK Vkpainn)
Ma€ Ha MET1 CIIOHYKaHHs J10 11T a00 BIAMOBY BiJl HET JIMIIIE OJHOTO ajpecaTa — caMe IbOTO
KypHaimicta. KpiM Toro, TepMiH «Oynab-ski aii» y cT. 349-1 KK VYkpainu xapakrepusye
3JIOYMHHI [ii, MOB’s3aHI 3 MPUMYCOM >KypHaJicTa 1O BUMHEHHS a00 yTpUMaHHS BiJ
BUYMHEHHS Jid, $KI TOPYIIyIOTH IMPaBO IMOTEPIJIOr0O Ha CBOOOJY JKYPHATICTCHKO1
TsJIbHOCTI. Y TakoMy Buai HopMa, mepeabadena cr.349-1 KK VYkpainu, 3a cBoimu
3MICTOM BIAMOB1Ia€ O3HAKaM BUKPaJACHHS JIOANHU, iependoauenum cT. 146 KK Ykpainu.

VY niopo3oini 4.5 «Keanighikyroui 03Haxu 3104 UHHUX NOCASAHb HA C80000Y Cl08a MA
nepewKooNCcants  npoeciiniti  JisnbHOCMI  JHCYPHANICMi6»  HArOJIONIYEThCS  Ha
MPIOPUTETHOCTI AudepeHIfiani KpUMIHAIBHOI BIAMOBITAIBHOCTI, SKa 3IIHCHIOETHCS
0e3mocepelHbO 3aKOHOMAABIIEM, SIK OJHOMY 13 HampsIMKIB pedOopMyBaHHS Cy4acCHOTO
KPUMIHAJIBHOTO 3aKOHOJaBcTBAa Ykpainu. Came nmudepeHmiarmiss A03BOJISIE TMOCUIUTH
KpUMIHAJIbHY BIIMOBIAAIBHICTD 3a TSHKKI Ta OCOOJIMBO TSAXKK1 3JIOYMHH, 32 JIISTHHS, BUMHEH]
Ipu OpraHizoBaHux ¢Gopmax CHiBy4acTi; MOM SKIIUTH BIAMOBIIAJIBHICT, 3a 3JIOYHHU,
BUYMHEHHI 3a HAsSBHOCTI OOCTaBMH, IO CBIJYaTh PO MEHINY CYCIUIbHY HeOe3NneKy
cy0’€eKTa; 3BY3UTH MEXI CYIJIIBCBKOTO po3cyay Toilo. JludepeHmiamis KpUMiHAIBHOT
BIAMOBIAAIBHOCTI B OCOOJMBIM 4YacTUHI KPUMIHAJIBHOTO 3aKOHY 31MCHIOETHCS 3a
JOTIOMOT'O0 PI3HUX CMOCO0IB, OCHOBHUMHU 3 SKUX € BCTAHOBJICHHSI BIJIHOCHO-BHU3HAYEHUX,
albTEPHATUBHUX CaAHKI[IM, BOPOBAKCHHS KBaliikoBaHuX (KBamidiKyrOUHUX O3HAK) Ta
MPUBLICHOBAHUX CKIIAAIB 3JI0YMHY 1 BIAMOBIIHUX IM MEX KapaHOCTI.

I3 6 crareit OcobnuBoi wactuau KK, sxkumu mepenbaueHa BiANOBINAIBHICTH 3a
MOCSITaHHSI HAa CBOOOAY CJIOBa Ta JISUIBHICTH KYPHATICTIB, 3 CKJIAIM 3J0YUHIB MICTATh
KBamiiKyrodl O3HaKW. AHaJ3 BKa3aHWX O3HAK JO3BOJISIE BIHECTH iX JO 3arajbHUX
(xapakTepHUX I OUTBIIOCTI CKJIAMiB 3JI0YMHIB, mependadeHnx B OcoOnmBii 4YacThHI
KK), ski Bu3HauaroTh: a) popmy cmiByyacTi (4.3 c1. 171, u. 4 c1. 345-1 KK VYkpainn);
0) cremianbHi 03HaKkK cy0’ekTa 3mounHy (4. 3 cT. 171 KK Ykpainu); B) crociO BUMHEHHS
35104MHHOTO nocsrands (4. 2 ct. 347-1 KK VYkpaiuun); r) cycninbHO HEOE3MeuH1 HACiAKU
(4. 2 ct. 347-1 KK VYkpaiun).

JucepraHT BKa3zye Ha HEOOXITHICTh 3MIHHM 3aKOHOJABUOTO MIAXOAY 1O
BCTAHOBJICHHSI KBaI(PIKYIOUMX O3HAK 3a TMEPEHIKO/DKAaHHA 3aKOHHIM mnpodeciitHii
TUSJIBHOCT1 KYypHATICTIB. BUMHEHHS 3JI04MHY CIIy’KOOBOIO 0CO00I0 3 BUKOPHUCTAHHSIM
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CBOIX CIy’)KOOBMX TMOBHOBaXE€Hb a00 BUMHEHHS 3JI0YMHY 3a MOMNEPEAHBOIO 3MOBOIO
IpyNow oci0 TMOBUHHO BH3HABATUCA OOTSKYHOUOI OOCTaBUHOK HE JuIe y 4.2
ctT. 171 KK Ykpainu, anne 1 y u. 1 ct. 171 KK Ykpainu.

BusiBiieHi 3akoHO1aBY1 HEJOMIKK Yy (OPMYITIOBaHHI AUCIIO3UIIIHN, a B TOAAIBIIOMY 1
CaHKIIH  3a3HAYCHMX  KPUMIHAJIBHO-IPABOBUX  HOPM  JO3BOJWJIM  JUCEPTAHTY
chopMyJIIOBaTH MPOIO3UIT TPO 3MIHY MIAXOJy Y BCTAaHOBJICHHI KpPUMIHAIBHOI
BIIMOBIAQAIBHOCTI 3@ TIOCSATaHHS HaA O KUTTSA, 37I0pPOB’s, BJIACHICTh KYPHAJICTIB.
[IporoHyeThCsl BIAMOBUTHUCH BiJl CHEIIAIbHUX HOPM IPO BiAMOBIAAIBHICTH 32 OCATAHHS
Ha JKHUTTS, 30POB’S, BOJIIO Ta BIACHICTH KYpPHAJICTa, Yy 3B’SA3KYy 3 YHUM JOTIOBHHUTH
ct.cT. 121, 122, 146, 147 KK VYkpainu xBanipikylouuMud OOCTaBUHAMHU TaKOTO 3MICTY:
«BUMHEHHS BKA3aHMX J[Id CTOCOBHO OCOOH, ii OJU3BKOTO pOaMYA YU WICHA CIM’1y 3B’SI3KY
31 3A1MCHEHHSAM I1i€10 0c00010 mpodeciiiHoi ad0 TPOMAJCHKOI JISIBHOCTI. 3 M€K XK
MeToro 1onoBHUTHU 1. 8 4. 2 cT. 115 KK Vkpainu kBamidikytouumMu 0OCTaBUHAMH TaKOTO
3MICTY: «0CO0HM, 1i OJU3BKOrO0 PoJMYa UM 4jieHa CiM’1 y 3B’S3KY 31 3A1HCHEHHSM €0
oco0oto npodeciiiHoi a00 rpoMaChKOI TIsUTBHOCTI.

Po3nin 5 «IIpakTHka 3acTOCYBaHHSI 3aKOHOJABCTBA MPO KPUMIHAJIbHY
BIAMOBIZAJIbHICTH 32 MOPYLIEHHSI CBOOOAM CJIOBA Ta NMepPemKOKAHH npodeciiHii
AiSVIBHOCTI KYPHAJICTIBY» MICTUTh YOTHPH MiAPO3AUIN.

VY niopo3oini 5.1 «3azanvra xapakxmepucmuxa KpUMIHAILHOL 8i10N0GI0ANbHOCMI MA
NOKAPAHHS 34 KPUMIHANbHUM 3AKOHOOA8CMBOM YKpainuy 3a3HAYA€ThCA, 10 KPUMiHATbHA
BIJIMOBIIATIGHICTh BUCTYMA€ YAaCTHHOK COMIAJIbHOI Ta PIZHOBUIOM  FOPUIUIHOL
BIJIMOBIAAIBHOCTI, XapaKTEPHOIO OCOOJMBICTIO $KOi € Te, 10 BOHAa OyIyeThCs Ha
HOPMAaTUBHUX BUMOTax, 5IKi 3a0€3Me4yI0ThCs ACPKABHUM MPUMYCOM. AHai3 ICHYIOUHX B
Teopli KPUMIHAJIBHOTO MpaBa KOHIEMIIH Ta MOJI0KEHb YNHHOTO 3aKOHOABCTBA JJO3BOJIUB
BUOKPEMHUTH OCHOBHI O3HAaKM KPHMIHAJIBHOI BIANOBIAANBHOCTI. 3 ypaxyBaHHSM IIHX
O3HAaK, pPOOHUTHCA BHCHOBOK NP0 KPHUMIHAJIBHY BIANOBIJANbHICTh SK BHJ IOPUAUYHOI
BIJIMOBIJAIBHOCTI, 1110 TIOJIATA€ Y BUMYIIIEHOMY 3a3HaBaHHI 0CO0010, sIka BUMHUIIA 3JI0UHH,
JIep>KaBHOTO OCy1y, a Takoxk nepeadadennx KK oOmexeHb ocoOucToro, MaiHOBOro abo
1HIIIOTO XapakTepy, [0 BU3HAYAIOTHCS OOBHHYBAJILHUM BUPOKOM Cyy 1 TIOKJIAalOThCS Ha
BUHHOTO CIIeIiaJJbHUMH OpraHaMH JIep>KaBH.

KpuminanbHe mokapaHHs € CKJIaJIOBOIO YaCTHHOK KPUMIHAIBHOI BIAMOBIIAIBLHOCTI.
IcTopis cBimuMTH TPO Te, MO KPUMiIHAIBbHI TIOKapaHHS Ta IX CHCTEMa, SIK IMPaBHUIIO,
nepe0yBarOTh y TICHOMY B3a€MO3B’SI3Ky Ta B3a€MOJli 3 KOHKPETHHMH YMOBaMHU Ta
€MOX010, 3arajbHUM YCTPOEM KHUTTS CYCIJIbCTBA, CTAHOM EKOHOMIKM Ta (iHAHCIB
JepXaBu, 11 CYCHUIbHO-TIOMITUYHUM JIaJ0M, MOPAJbHO-€TUYHHUMH 1 TPaBOBUMHU
MOTJISAIaMH, 3BUYAsIMU 1 3BUYKAMH, a TAKOXK 17ICOJIOTIYHUMH CTEPEOTUIIAMHU, [0 CKIATHACS
B CYyCIUIBCTBI. Y I[OMY MIIPO3ALT JOCIIKEHHSI HATOJIOMIEHO, 0 TIepeadaueHi YNHHUM
KPUMIHAJIbHAM 3aKOHOJIAaBCTBOM YKpaiHM OKpeMi BHIY TOKapaHbh YTBOPIOIOTH MEBHY IX
cuctemy, sika 3akpimieHa B cT. 51 KK Vkpainu y ¢opMi BCTaHOBICHOTO KPUMIHATBHUM
3aKOHOM 1 OOOB’SI3KOBOTO Ui Cydy BHYEpITHOTO TIEPeNiKy BHIIB TOKapaHb,
pPO3TAIIOBAaHUX Yy TIEBHOMY TMOPSAKY — BIAMOBIAHO IO CTYIEHS iX CyBOpPOCTI.
BcranoBmroroun 11eit mepenik, 3aKOHO1aBellb, MO-TepIie, CTBOPIOE TUM CAMUM OCHOBY JIJIS
noOy/1I0BU CaHKINKM y BiAnmoBiAHUX cTarTssXx OcobnuBoi yactuau KK, skumu nependadeHi
OKpeMi BUIM TOKapaHHs Ta BHU3HAYCHI MEXI iX NMPU3HAYEHHS 3a TMEBHI 3JI0YMHH, 1, MO-
Apyre, HaJae MOXJIMBICTh 3a0€3MEeUnTH, TpPH 3aCTOCYBaHHI CyJaMH KOHKPETHHX
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MoKapaHb, HEOOXIAHY 1X 1HAMBIAyali3allil0 BiAMNOBIAHO A0 CTYIMEHS TSXKKOCTI BUMHEHOTO
3JI0UYMHY, 3 YPaxXyBaHHAM 0COOM BUHHOTO Ta OOCTaBHUH, 1110 IOM SIKITYIOTh 400 O0TSKYIOTh
nokapaHHsi. AHaNi3ylOTbCSd HOBENU 3aKOHOAABCTBA MO0 po3MipiB mmTpady Ta HOro
BILJIMBY Ha BU3HAUEHHS CTYIEHS TSXKKOCTI 3JI0YMHIB, BHACIIZOK YOTO POOUTHCS BUCHOBOK
PO BUHUKHEHHS [IEBHOTO JIMcOanaHcy B MOOYI0BI Cy4aCHOI CUCTEMU MTOKApaHb.

Y nioposzoini 5.2 «@Dopmu  peanizayii KpumiHaibHoi  8i0N0GI0ANLHOCMI  3a
NOpPYUWeHHs c80000U C108A MA NEPEULKOONCAHHI NPODeCilHIll OiANbHOCI HCYPHANICNIBY
aHaII3YIOThCS CydacHl MOIJIAIM CTOCOBHO MpobieMaTHKU (opM pearizalii KpUMiHAIbHOT
BINMOBianbHOCTI. BcranoBmeno, mo mig ¢dopmamu peamsaiii KpUMIHAIBHOI
BIJIMOBIAAIBHOCTI PO3YMIETHCSI TMOPSAJOK BTUICHHS Y JKUTTS KpPHUMIHAJIBHO-IIPABOBOIO
BIUTMBY, SIK PEAKIIii Jep>kKaBU Ha BUMHEHHS 37104MHY. Taka peaxilis 3HaXOIUTh CBIl MPOSB
y JEep’KaBHOMY OCYy/1 KOHKPETHOI 0COoOM, BU3HAHOI BHHYBATOI y BYMHEHHI CYCILIBHO
HeOe3neyHoro [isiHHSA, a Takok y mnepeabadennx KK VYkpainu mnpu npusHaueHHI
MOKapaHHs OOMEXEHHSX OCOOMCTOro, MaWHOBOro a0o0 IHIIOTO XapakTepy, YITKO
BU3HAYEHUX OOBUHYBAJIBHUM BUPOKOM CYAY.

He3Baxkaroun Ha pPI3HOMAHITTS ICHYIOUMX TEOpid, CiiJ BU3HATH, IO HAYKOBII
NepEeBaKHO BKa3yIOTh Ha OJTHaKOBI (hopMu peaizallii KpuMiHAJIbHOI BIMOBIIATBHOCTI, K1
pPI3HATBCS OUIBIIMM, a B OKPEMHX BHIIQJIKAX MEHIIUM pPIBHEM Yy3arajibHEHHS.
BcranoBnenHns BianmoBigHuX QopM peamizaiii KpUMIHAJIBHOI BiAMOBIAAIBHOCTI, SK
JOBOJIUTH JTOCII/I)KEHHS, 3aJI€KUTh B1J] IPABUIBHOTO 1 TOYHOTO PO3YMIHHS 3MICTY ¥ O3HaK
KPUMIHAIBHOI BIAMOBIAAIBHOCTI. BibIII IPYHTOBHOIO Ta TakKolo, 110 BIAMOBIAAa€ MOTpedam
NpaKTUKW, € TO3MIis [I0J0 BUAUIGHHA TpboxX (opMm peamizauii KpUMIHAIBHOT
BIIITOBIJAJIHOCTI.

Ha miacraBi 3po0sieHnX BUCHOBKIB CITiJl BKa3aTH Ha MOXJIMBICTb HACTYMHUX (OpM
peanizaiii KpUMIHaJIbHOI BIAMOBINAJIBHOCTI 3a TMOPYIIEHHS CBOOOAM ClIOBa Ta
NEePeIIKOoKaHHs MpodeciiHii TISIBHOCTI KYpPHAIICTIB: mepiia (opMa — 3acyKEHHS
0oco0OM 3 MpU3HAYEHHSIM TOKapaHHs Ta MOTO peajbHUM BiOyBaHHSM; Japyra gopma —
3aCyJDKeHHS 0coOu 0e3 Mpu3HAYeHHS MOKapaHHsS; TpeTs (popMa — 3acyKEHHsS 0co0u 3
OpU3HAYEHHSIM TIOKApaHHS Ta 3BUIBHEHHSM BiJ HOro peajbHOro BIiAOYBaHHS 3
MO>KJIMBICTIO 3aCTOCYBaHHSI 1HIIMX 3aXOJliB KPUMIHAJIBHO-MPABOBOro BIUBY. 3 50
CYyJIOBUX pIlIEHb IO CIpaBax, I[OB’SI3aHUX 3 TOPYIICHHSIM CBOOOJM CJIOBAa Ta
MEePENIKOKAaHHIM 3aKOHHIM mpodeciiiHiii AiSIBHOCTI >KypHaTicTiB, 34 TmOB’s3aHl 3
NpU3HAYEHHSIM TOKapaHHd Yy Bl ITpady 1 WOro mojaidbliMM BUKOHaHHSM, 11 — 3
MPU3HAYEHHSAM TOKapaHHS 1 HACTYIMHUM 3BUTBHEHHSIM BiJ HOTO BII[6YBaHH$I Ha ITi/ICTaBi
ct.cT. 49, 75, 85 KK VYkpainu, a Takox 5 pilieHb Cyay Npo 3BUIBHEHHS Bl KPUMIHAIBHOT
BIJIMOBIIaTLHOCTI Ha mijcTaBl po3ainy X 3aransnoi wactuau KK Ykpainnm.

Y niopo3oini 5.3 «llpakmuka 3acmocy8anHsi KPUMIHANbHO20 NOKAPAHHS 3d
NOpYULeHHS1 c80000U CNI08A MA NEPEUKOONCAHHS NPOGheCiliHill OiNbHOCMI HCYPHATICMIB)
aKLEHTY€EThCS yBara Ha TOMY, L0 HaWOUIbII TUIIOBOKO (OPMOIO peanizallii KpUMiHAIbHOI
BIJIMOBIAQIBHOCTI 3a TOPYIIEHHS CBOOOIM CJIOBAa Ta MEpeHIKOMKaHHS MpodeciitHii
JUSIIBHOCT1 JKYPHAIICTIB € Ta, MPU SIKIH CTOCOBHO OCOOM BHUHOCHUTBHCS OOBHHYBAJIbHUM
BUPOK CYyJly 3 IPU3HAYEHHS MTOKAapaHHs Ta MOro peajbHUM BiJIOyBaHHSIM.

Ha migcraBi mpoBeneHOro aHaiidy po3MipiB 1 BUAY IMOKapaHb, MPU3HAYCHUX 3a
BUYMHEHHS 3JI0YMHIB TPOTH CBOOOAM CJIOBa Ta NPOQECIHHOI AISIBHOCTI KYpPHAIICTIB,
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MPAaKTUKU iX 3aCTOCYBaHHSA, 3p0O0JIEHO BHCHOBOK MO NMEBHY HEBIAMOBIIHICTH OKPEMHX
BU/IIB IOKApaHb XapaKTEPy Ta CTYINEHIO AOCTIIKYBaHUX 3JI0UYHHIB.

[lepenbauene 3akonogaBieM 3a 4.1 ctr. 171 KK VYkpainu mnokapanHs y Bl
mTpady y po3mipi IT’STAECITH HEOINOJATKOBYBAaHUX MIHIMYMIB JIOXOJIB TPOMAasH
PaKTUYHO JOPIBHIOE aJMIHICTpaTUBHOMY IITpady 3a MOPYIICHHS IIpaBa Ha iH(opMallito
(4. 2 cr.212-3 KYnAIl), mo B 1iioMy MOPYIIy€e MPUHIIMI CUCTEMHOCT] BITYHU3HSIHOTO
3aKkoHOJaBcTBa. CyTTE€BUM HENOJNIKOM KOHCTPYIOBAHHSI CaHKLIA 3a MEpPEenIKOIKaHHS
3aKOHHIN MpodeciiiHii JISTbHOCTI )KYPHAIICTIB CJIi/1 BU3HATH BCTAHOBJICHHSI B OCHOBHOMY
1 KBaJTi(hiIKOBAHOMY CKJIaJ[axX 3JI0UMHY JIUIIIE BEPXHBHOI MEXKI1 MOKApaHHS, 110 T03BOJISIE CY Ty
Ha 3aKOHHHUX MIJCTaBaxX MPU3HAYUTH MOKApPaHHA 0Cc001 32 OOTSDKYIOUMX OOCTaBUH MEHIIIE,
HIXK 32 OCHOBHUM CKJIQJ[OM.

[ToxapanHsa, moB’s3aHl 3 TMO30aBJICHHSIM BOJI, MPOAOBKYIOTh 3aJIHILATUCS
HAWTNOIIMPEHIIIMMU BHJIaMU TIOKapaHb B YKpaiHi. Y poOOTI OOCTOIOETHCS AyMKa IPO
BOXJIMBICTh Ta 3HAYYIIICTh IMOIIYKY Ta BIPOBA/XKEHHS y YWHHE 3aKOHOJIaBCTBO
aJbTEpHATUBHUX TMO30aBJICHHIO BOJII MokapaHb. Pizkuit mepexing B cakmii cT. 171 KK
VYkpainu Big mTpady 10 MOKapaHb, MOB’SI3aHUX 13 1M030aBJICHHSM BOJi, BHUKIIIOYAE
MOKJIMBICTh BUKOPUCTAHHS 1HIIUX, KPIM mITpady, 3aX0/1B BINIMBY Ha MOPYIIHUKIB MpaBa
Ha cBOOOIy cioBa Ta mpodeciiiHy IisUIbHICTh KypHATICTIB. [IpOrnoHyeThCS AOMOBHUTH
CaHKI[II0 CTaTTI TOKApaHHSAMU Y BHJII TPOMAJCHKHUX POOIT, a TaKOX, BPaXOBYHOUHU
MOIIMPEHICTh y4acTi y IIbOMY 3JIOYHHI CIIY»)KOOBUX 0Ci0, Mo30aBjieHHs MpaBa obOiiimMaTu
MIEBHI MOCAJIN.

Bubip came rpoMaachkux poOIT sIK anbTEepHATUBU IITpady OOYMOBICHHM TaKUMHU
dakTopaMu: TO-MEpIIe, HAABHICTIO OUIBII IIHPOKOTO BHUIPABHOTO BIUIMBY Ha
3aCy/DKEHOT0, 30KpeMa 3alydeHHSM J0 Tpalli; MO-Ipyre, BPaxOBYIOUH MOXKIUBICTh
BUMHEHHS JAHOTO 3JIOUHMHY CIIy’)kK00BOIO 0C00010, BHOIp MOKapaHHS y BHA1 BUIPABHHUX
pOOIT BUIAETHCS HEIOLIIBHUM, a CYCHUIBHHI pPE30HAHC 3aCTOCYBaHHS 10 CIYXOOBOI
ocoOu 0e30IUIaTHUX TPOMAJCHKUX POOIT 3M1MCHIOE JTOJATKOBHI BUIPABHUN BIUIMB Ha
3aCyKEHOTO.

Y niopo3oini 5.4 «36invHenns 6i0 KPUMIHAILHOI 8i0N0BIOANLHOCMI MA NOKAPAHHS
3a nOpyueHHs c800600U CN08A | NePeuKOONCAHHSA NPOPeCitiHill OisLIbHOCMI JHCYPHAICMIB»
3a3HAYA€ThCS, 110 3BUIBHEHHS Bl KPUMIHAIBHOI BIJMOBIAAIBHOCTI € APYrUM, TOpsj 13
MOKJIQJICHHSIM ~ KPUMIHAJIBHOI  BIAMOBINAIBLHOCTI, KPHUMIHAJBHO-TIPABOBHM  3acO00M
IPOTHIIT 3JIOYMHHOCTI, Y TOMY YHCJI 3JI0YMHHOCTI y cepi mocsraHb Ha CBOOO Ty CIOBa Ta
TISUTBHOCTI JKYPHAJIICTIB.

[Tin wac mochimpKeHHs 1HCTUTYTY 3BUIBHEHHS BiJl KPUMIHAJIBHOI BIAMOBITATBHOCTI
pOOUTBCS BUCHOBOK TMpO T€, WLIO0 MIACTaBH s 3BUIBHEHHS BiJl KPUMIHAIBHOI
BIJIMOBIIATLHOCTI 3@ 3JI0YMHU TIPOTH CBOOOAM clioBa Ta mMPOQECiifHOl AiSITBHOCTI
KypHaIicTiB nependaveni numie 3araabHoro yactuHO KK VYkpainu. 3 ormsay Ha ToM
GdakT, 110 HMepenIKoKaHHI 3aKOHHINA mpodeciitHiil aisubHOCTI KypHamicTiB (cT. 171 KK
VYkpainu) € 3JI04MHOM HEBEJIMKOI TSDKKOCTI, WOro BYMHEHHS MOXE OYTH BH3HAHE
NepeyMOBOIO JIJIsi 3aCTOCYBAaHHS 3BUIBHEHHS Bl KPUMIHAJIBHOI BIAMOBIIAIBHOCTI OY/Ib-
saKoro, nepeadoadeHoro Pozaiiom IX 1iei yactTuHu Horo Buay (SK 32 HASIBHOCTI MTO3UTUBHOI
MOCTKPUMIHAIBHOI MOBEIIHKU OCOOH, TaK 1 y BUNIQJAKY HACTAaHHS NEBHUX, HE 3aJI€KHUX BiJl
BUHHOTO O0’€KTMBHUX OOCTaBMH). 3a HASBHOCTI JEKIJIbKOX MIACTaB ISl 3BUIBHEHHS BiJl
KpUMIHAJIBHOI BIJMOBIAJIBLHOCTI TIepeBary Ciij BiAJaTH crHeuiaibHii miacTtasi. [lpu
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BOMY CIJIJI KEpyBaTHCS NPUHIMIIOM HENPUITyCTUMOCTI TJIyMAauye€HHS 3aKOHy B OiIK
MOTIPILICHHS] CTAHOBMINA 0COOM, a TOMY O€3yMOBHE 3BUIBHEHHS 3aBXKJIU Ma€ MPIOPUTET
nepe; YMOBHUM, 000B’sI3K0Be — Tiepe] (haKyJIbTaTUBHUM.

JlocnipkeHHsT CaHKIIMA 1HIIMX HOPM IMPO TMOCSITaHHS Ha CBOOOIY cCJIoBa Ta
JUSIIBHICTh KYPHAIICTIB JIa€ TIJICTaBU CTBEPJKYBATU MPO HEMOXKJIUBICTh 3aCTOCYBaHHS
3BIJILHEHHS BiJ KpUMIHAJIBHOI BiAMOBIIATBLHOCTI IIOJ0 OCIO, SKi BUMHSIOTH OIBIIICTD 13
TaKuxX 3JI0YMHIB. BogHOUac TSKKICTH 37I04MHIB, mependadeHux 4.4. 1, 2 cT. 345-1, u. 1
cT. 347-1 KK VYkpaiHnu, 103B0JIsI€ BU3HATH iX BUMHEHHS NIEPEIYMOBOIO JEAKHX 3arajlbHUX
BU/IIB 3BUTPHEHHS BiJl KpUMIHAIBHOI BiAnoBigabHOCTI. OCKiIbKY mependadeni 4. 3 Ta 4
cT. 345-1, 4. 2 ct. 347-1, ct. 348-1, cT. 349-1 KK VYkpainu 3m04rHA € 0COOINBO TIKKUMH,
MOXJIUBICTh 3BUTBHEHHS BiJI KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 1X BYMHCHHS
oOMexyeThcsl miactaBamu, nepemdadennmu cr. 49 KK Vkpainu (3akiHU€HHS CTPOKiB
TABHOCTI).

AHaJli3 HasiBHOI CYJOBOI IMPaKTHKU JIOBOJUTbH, IO HAWOLIBII PO3MOBCIOHKEHOIO
MiJICTaBOIO JUISl 3BIJILHEHHS BiJl BiAOYBaHHS TMOKapaHHS 3a IEPEHIKOJKAHHS 3aKOHHIN
npodeciifHiil AISTBHOCTI KYPHATICTIB BUCTyNae aMHicTisg. OJHAK MpakTHUKa 3BUIBHEHHS
BiJl TTOKapaHHs ab0 BiJl HOTO BiJIOYBaHHS 3a BKa3aHWM 3JI0YMH HA CHOTOJHI € HE3HAYHOIO,
o0 OOYMOBJICHE HE3HAUYHMMHU pO3MipaMu TIOKapaHHS Ta HaJaHUMHU 3aKOHOJIaBIIEM
IIUPOKUMU  MOXJIMBOCTSAMHM 3BUIBHEHHS BiJI KPHUMIHAJIbHOI BIJAMOBIAAJIBHOCTI 3a
nigcraBamu, nepeadoadenumu Pozainom X 3aransnoi yactunu KK.

BUCHOBKHA

VY pesynbTaTi MPOBEAEHOTO IOCIHIKEHHS PO3POOJECHO KOHIICTIIIO KPUMiHATHHO-
MpaBOBOTrO 3abe3MeueHHs CBOOOAM ClIOBAa Ta MPOQECIHOI AiSNIBHOCTI KYPHAIICTIB B
VYkpaiHi, sika TPYHTYETbCSI Ha KOMIUIEKCHINM KPHUMIHAJIBbHO-TIPABOBIN XapaKTEpUCTHUII
3JIOYMHIB MPOTH CBOOOAM cJioBa Ta MNpodeciiiHOT MisIBHOCTI >KYPHAJICTIB, CHCTEMI
npoTuaii iM 3 ypaxyBaHHSIM MIKHApOJAHOTO JIOCBIAY Takoi MAisuibHOCTI. OCHOBHI
[IOJIOKEHHS 111€1 KOHIIEMIIIT 3BEEH] 10 TAKOIO:

1. CBoboja cioBa € MPUPOJHUM, HEBIJ'EMHHUM MPABOM JIFOJUHU 1 3HAXOAUTH CBOE
BUPKCHHS B HAIIOHAJIHLHOMY 3aKOHOJIAaBCTBI OUIBIIOCTI KpaiH CBITY Ta YyCIX OCHOBHMX
MDKHApOJHUX aKTax 3 MpaB JIFOJWHU, 30KpeMa, B TaKWX, sIK 3arajibHa JeKiapallis 3 mpaB
moauHY, MUDKHApOJHUM TaKT MNpO TPOMAISHCHKI 1 TOMITHYHI TpaBa, €Bporeichka
KonBeH11is mpo npasa J0UHI, XapTisi OCHOBHUX MpaB €Bporeiickkoro Coro3y.

2.3 MOMEHTY CBO€1 MOSBH B MDKHAPOJAHUX aKTax 3 MPaB JIOJUHHU MOHATTS CBOOOIU
CJIOBa 3a3Ha€ CYTTE€BHX TpaHcopmaiiii Ta HaOyBae HOBOro 3micTy. Ha choromni 3mict
cB0o0OaM clloBa BKIIOYae: 1) cBOOOMY AyMKH; 2) CBOOOAY BHCIOBIIOBaHb, NEPEKOHAHD Y
Oyab-sikoMy BUTIIAAlI (YCHO, THCHMOBO, 3a JIONIOMOTOI0 300pa)keHHS 1 T.1.) —
6e3nocepenHs cBoOonaa cioBa; 3) cBOOOAYy BHUKOpUcTaHHS iH(opmamii (71 oTpuMaHHS,
30epiraHHs Ta MOIIMPECHHS).

3. Pi3He po3ymiHHS 3MICTy Ta 3aBAaHb (yHKIIOHYBaHHA 3MI npu3BOIUTH 110
CYTTEBUX pO3ODKHOCTEM B TMHUTAHHSAX KpPUMIHATI3alll 3JIOYMHHHUX TEPENIKOKaHb
TUSJIBHOCTI KYPHAIICTIB B PI3HUX KpaiHax. Tak, sKmo B YKpaiHl BCTaHOBIIOEThCS
KpUMIHAJIbHE TIOKapaHHS 3a Oy/ab-fKEe MEPelIKOKaHHS MTpoQeciiHiil  AiSIbHOCTI
KypHaiicTa, To B Pociiicekit @eneparii, Pecnyomim Kazaxcran, Kupruspkiii PecyOoiini
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JUIIE 3a TPUMYC KypHAJicTa 10 MOmupeHHs iHdopMmarii abo 10 BiAMOBU Bim il
nomupeHHsa. Ha BiIMiHy Big KpaiH MOCTPaASHCHKOTO TIPOCTOPY, 3aKOHOJABCTBO
€Bponeiicbkux aepxkas Ta CIIIA He MiCTUTh KPHUMIHAILHO-TIPABOBUX 3a00POH MOPYIIECHB
3a3HaYCHUX MPaB, [0 MIEBHOIO MipOI 00yMOBJIeHE €(DEKTHBHICTIO PETYISITUBHIUX HOPM Y
chepi 3ab6e3nedeHHs1 CBOOOM CJIOBa Ta AISUTBHOCTI KYPHAITICTIB.

4.V mnpoueci MOCHIKEHHS IMJCTaB KPUMIHAJILHO-TIPABOBOi 3a00pOHU isiHb,
MOB’S3aHUX 13 TMEPEIIKODKAHHSAM 3aKOHHIA TpodeciiHiil TIsJIbHOCTI KYpPHAIICTIB,
BUSIBJICHO HU3KY NPHYMH IXHBOI KpPUMIiHAI3aIlli, OCHOBHOIO 3 SIKHX € HECHpPUSTINBA
JTMHAMIKa aHaJII30BaHUX CYCIIJILHO HEOE3MEUHHX JiSHb.

5. Kpuminamizaijiss 37I04MHIB IPOTH CBOOOJM CJIOBAa Ta AISUIBHOCTI KYpPHATICTIB
JOCTaTHBOIO MIpPOIO BIAMOBIJA€ TaKUM NPUHLUNAM IIi€l JiSIBHOCTL: 1) mpuUHIUI
CYCIHITBbHOI  HEOE3MEYHOCTi; 2) NPUHLMII ~ MIKHAPOJHO-TPABOBOI  HEOOXITHOCTI ¥
JOMYCTAUMOCTI ~ KpUMiHAMI3aIli; 3) OpUHOUN BITHOCHOI TOMIMPEHOCTI TOCSTaHHS,
4) NpUHITUIT KOHCTUTYLIMHOT Ta KPUMIHAJIBHO-TIOJNITUYHOI aJ€KBATHOCTI, 5) MPUHIUII
IpoIeCyaabHOl 3MIMCHEHHOCTI TMepeciiayBaHHs; 6) MPUHIUI TIepeBard TMO3UTUBHHUX
HACJIIIKIB KpUMiHAJi3a1lii; 7) MPUHIUI CUCTEMHO-TIPABOBOi HECYNEPEYHOCTI; 8) MPUHITUTI
0e3npOraTMHHOCTI 3aKOHY 1 HEHaIMIPHOCTI 3a00poHH; 9) MPUHIMN BU3HAYCHOCTI i
€THOCTI TepmiHoJorii; 10) mpuHIMI MOBHOTH CKiamy; 11) mpUHIMI TOMIPHOCTI CaHKIIi1
Ta €KOHOMIi pernpecii.

6. besnocepenniM 00’€KTOM 3J104MHIB, mepeadadeHux cr.ct. 171, 345-1, 347-1,
348-1, 349-1 KK Vkpaiam, ciig BH3HABaTH OXOPOHIOBaHI KPUMIHAJIBHUM 3aKOHOM
CYCIIJIbHI BIIHOCHHHM, 110 3a0€3Me4yloTh CBOOOAY MpodeciifiHOl MiSIbHOCTI KypHAJICTIB
AK yocoOjeHHs cBoOoaM cnoBa, mporosomeHoi cT. 34 Konctutyuii Ykpainu. Pimenns
3aKOHOMABIIS TPO po3MimieHHs cT.cT. 345-1, 347-1, 348-1, 349-1 KK VYkpainu y Poznimi
XV Oco6muBoi yactuan KK Ykpainu «37104MHE TPOTH aBTOPUTETY OpraHiB JAep KaBHOI
BJIa/IM, OPTaHiB MICIIEBOTO CaMOBPSAIyBaHHs, 00’ €IHaHb TPOMAISIH» MOPYIUIYIOTh CUCTEMY
CTpyKTypHOI moOyn0Bu Oco61MBOi YacTHHU KprUMiHAIEHOTO KOJIEKCY.

7.1lpu BCTAaHOBJIEHHI O3HAK TMOTEPIUIOrO BIlJ TMEPENIKO/HKAHHA 3aKOHHIN
npodeciiHiil TISUTBHOCTI KYPHATICTIB CIIIJI KEPyBaTHCS 3aKOHOJABUMM BHU3HAUYCHHSM
MOHATTA <OKypHamicT». [lpum 1boMy HEOOXiIHO BpaxoBYBaTH HE TUIBKH XapakTep
JUSITBHOCT1, IO BUKOHYETHCS 0C00010, ajie 1 GhopMaIbHUNA KPUTEPIM — HAJCXKHICTH 0
neBHOro 3aco0y MacoBoi 1HQopmarlii Ha TiACTaBl TPYAOBUX YM I1HIIUX JOTOBIPHHUX
BITHOCHH. Y 3B’s3KYy 3 IIUM KypHaJicTH [HTepHeT-BUAaHb, OJIOTEepH, BIACHUKHU [HTEpHET-
CTOPIHOK 3HaXOAATHCS 1032 MPABOBHUM IIOJIEM PETYJIIOBAHHS KYpPHATICTCHKOI MISIIBHOCTI,
y TOMY YHUCJII i KpUMIHATBHO-TIPABOBUMU 3aCO0AMHU.

8. Crarts 171 KK Vkpainm nepenbauae 3 camocTiiiHi (OpMH 3JI0YHHHOTO
MOCSITaHHSI Ha CBOOOJMY >KYpHATICTCHKOI IISUTBHOCTI: 1) mepemrkoakanHs 3I1HCHEHHIO
KYPHAJIICTOM 3aKOHHOI mpodeciitHoi misutbHOCTI (4. 1 ¢1. 171); 2) BruuB Ha XKypHajicTa y
Oyab-skiii ¢opMi 3 METOI0 MEPEUIKOKAHHS BUKOHAHHIO HUM MpoQeciiiHuX 00O0B’S3KiB
(4. 2 ct. 171); 3) nepecniayBaHHs KypHAJIICTa Yy 3B’SI3Ky 3 HOTO 3aKOHHOIO MPOdECiitHOIO
mismbHICTIO (4. 2 cT. 171).

9. IlepemkomkaHHsAM BU3HAIOTHCS JiSTHHS, SIKi CTBOPIOIOTH 00’ €KTHUBHI TIEPETIOHH Y
peaizalii NoTepIiJiIiM CBOiX MOBHOBa)KEHb a00 B3arajii YHEMOXJIUBIIIOIOTh 1X BUKOHAHHS
(30Kpema, BIIMOBaA B HaJlaHHI iH(oOpMaIlii, BUJIy4eHHS TEXHIKH), HE 3a4iNalouu CBIIOMOCTI
Ta BOJI JITOAWHU. BruiiB, HaBmaku, MoB’si3aHui 3 0e3mocepeIHIM TUCKOM Ha CBIJIOMICTh Ta
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BOJIIO TIOTEPIIIOTO, BHACTIAOK YOTro Oco0a MpHuiiMae pilleHHS Ha KOPHUCTH 1HIMIaTopa
takoro BumBy. HasiBHicTh y cT. 171 KK Vkpainu nBox camocTiiiHux (opM 3JI0Y4MHHOTO
NOpPYIICHHSI CBOOOJM >KYpPHATICTCHKOI MAISUTBHOCTI — TEPEIIKOJKAHHS Ta BIUIUBY —
YCKJIQJHIOE 3aCTOCYBAHHS 3a3HaY€HOI HOPMHU 1 BHMAarae 4YiTKOTO BCTaHOBJICHHS
BIIMEKYBAJIbHUX KPUTEPIiB TaHUX 3JIOUUMHHUX MOCSTaAHb.

10. Hopmu, mnepenbaueni cr.ct. 345-1, 347-1, 348-1, 349-1 KK Vkpainu,
BCTAHOBJIIOIOTH BIMOBIIAJILHICTD 3a MOCSITaHHS Ha KypHAIICTa Y 3B’SI3KY 13 3A1HCHEHHSIM
3aKOHHOT mpodeciiiHoi AisIbHOCTI noTepniiuM. [Ipu oMy Taki HOpMHU CJiI BU3HABATH
CHeIliaJIbHUMHU BIAHOCHO 3arajbHUX HOPM PO BIAMOBIJATBHICTh 332 OCATAHHS Ha JKUTTA,
3II0pPOB’s, BOJIO, BIIACHICTh OCOOM, 3 BpaxyBaHHSIM OCOOJMBOCTEH O3HAK MOTEPHIIOro Ta
BUKOHYBaHOI HUM A1SUTBHOCTI.

11. 3nounHn mpotu cBOOOAM cioBa Ta MPOodeciiHOl MAISITBHOCTI KYpPHATICTIB
XapaKTepU3yloThCsl JuIIe yMHCHOIO ¢GopMoio BuHH. CrnocoOoM 3aKOHOABYOTO
BU3HAYEHHS LIUX CYCIUJIBHO HEOE3NMEeUHUX [ISHb AK TaKUX, 110 MOXYTh OyTH BUMHEHI
JUIIe YMUCHO, BUCTYIIA€ HE JIMIIIE MpsiMa BKa31BKa B 3aKOHI, ajie 1 BKa3iBKa Ha CHeEIliaabHI
MOTHB Ta METYy BUMHEHHSI TaKUX JisiHb, HE3aKOHHUM XapaKTep MIsUIbHOCTI y 3JI0YMHAaX 13
(hopMalIbHUM CKJIaJIOM.

12.3 mo3umiil AOCHIKEHHS Cy0’€KTUBHMX O3HaK y 4.2 cr.171 (B 4acTuHi
nepeciiayBanHs), cT.cT. 345-1, 347-1, 348-1 KK Ykpainu BUKOpUCTaHHS TEPMIHOJOTIT «Y
3B’SI3KY 13 3IIMCHEHHSM 3aKOHHOT MpodeciiiHol MIsUTbHOCTI» aKIEHTye yBary Ha
000B’SI3KOBOMY 3B’SI3Ky B CKJIaJlaX 3a3HAYEHUX 3JI0YMHIB MOTHBY 3JIOYMHHOTO TMOCATAHHS
3 poeCIfHOIO MISUTBHICTIO XKypHAJiCcTa. 3a CBOIM 3MICTOM BKa3aHi MOTUBH MOXYTh OyTH
PI3HOMaHITHUMH.

13.V 3mounHax mpoTu cBOOOAM CJIOBa Ta MISIBHOCTI *KYPHAIICTIB 3aKOHOJABEIb
BKa3ye Ha JIEKUTbKA IIJICH 3JI0YMHHOTO TOCSTAaHHS. 3raJyBaHHs METH Oe3MOoCepeHbO B
KPUMIHAJIbBHOMY 3aKOH1 CBIYHTH, IO BOHA HAJCKHUTh O KOHCTUTYTHUBHUX CKJIAJIOBUX
IOPUAMYHOI KOHCTPYKIli 1MX MociraHb. B oOkpeMux BUNAJKax 3aKOHOJaBEllb
BUKOPHUCTOBYE (OPMYITIOBAaHHS «y 3B’SA3KY 31 3AIMCHEHHSIM 3aKOHHOI mpodeciiHoi
TISUTBHOCTI». METOI0 3J0YMHHOTO TIOCSTaHHST B TaKOMY BHUIIAJKy MOXE OYyTH K
NEePEeNIKOKaHHs 3aKOHHIM MpodeciiiHii AISIbHOCTI KypHAIICTa, TaK 1 1HIIMK YSIBHUU
CYCIJIBHO HEOE3MEeYHUN Pe3yIIbTaT, IKOTO HAMAraeTbCs JOCSATTH BUHHUIA.

14. He3Baxkaroun Ha BifacyTHICTh ¥ 4. 1 cT. 171 KK Vkpainu BKka3iBKU Ha MeETy
3JIOYMHHOTO TIOCSITAHHSI, CAM€ BOHA JI03BOJISIE€ BIIMEXYBATH BKa3aHE 3JIOUMHHE TOCSTaHHS
Bl CYMDKHHMX 35104MHIB. [lpunuHeHHs abo 3MiHa MiSUIBHOCTI JKypHAdICTa 1 € TUM
PE3YyNbTATOM, SIKOTO HAMAra€ThCs MOCSATTH BUHHUWA MPU BUYMHEHHI 3JIOYMHHOTO JisTHHS,
nependavenoro cr. 171 KK Ykpainu.

15. Crarrs 349-1 KK Vkpainu, Ha BimMminy Bif cT. 147 KK Vkpainu, Bkazye Ha
CHellaJIbHy METY — CIIOHYKaHHsS A0 Aii abo BIAMOBY BiJ Hei — JIMIIIE OJHOTO ajapecara —
came 1pOro xypHamicta. Kpim toro, tepmin «Oynb-ski mii» y cT.349-1 KK VYkpainu
00MeXy€e KOJIO TaKUX [ Jiniie MpodheCiitHO KYPHATICTCHKOK JISIbHICTIO TTOTEPIIIOTO.

16. Ha miacraBi aHamizy e(EKTUBHOCTI Ta HEOOXIAHOCTI 3ampOBaJKCHHS
CIieliaJIbHUX HOPM MPO BIAMOBIIAIBHICTh 3a MOCSATaHHS Ha YKYPHATICTIB MPOMOHYETHCS
BIJIMOBUTHUCH BIJ CHEIIaJJbLHUX HOPM IIPO BIAMOBITAIBHICTH 3a IOCATAHHS Ha TMpaBa
KypHaiicta. buibin epexkTUBHUM BHAETbCS 3aMpOBAKEHHS Y CKJIAJaX YMHCHOTO
BOuBCTBA (11. 8 4. 2 cT. 115 KK Vkpainu), yMUCHUX TUIECHMX YIIKOJKEHHsX (CT.cT. 121,
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122, 125 KK Vkpainu), nobosx (ct. 126 KK VYkpainu), yMHUCHOro 3HUIIEHHS MaiiHa
(ct. 194 KK Vkpainm), 3axomuieHHss 3apyuyHukiB (cT. 147 KK Vkpainm) Ttakoi
KBaTi(DiKyIOUOi O3HAKH, SIK BUMHEHHS 3a3HAYCHUX J[1 CTOCOBHO OCOOM 4 ii OJIM3BKOTO
poauda abo uieHa CIM’1 y 3B’A3KYy 3 BHUKOHAHHSAM Ili€l0 0co00i0 mpodeciitHoi ado
IPOMAJICHKOI A1SUIbHOCTI, 110 HAJACTh JIOCTATHI MOXJIMBOCTI TPAaBOOXOPOHHUM OpraHam y
00poTKOI1 31 3TOYMHHUMU MPOsiBaMU y cdepl CBOOOIH CIIOBA Ta AiSIIbHOCTI KYPHATICTIB.

17. llItpad, sk HAUOLIBII 3aCTOCOBYBAaHWW BHUJ TIOKApaHHS 3a 3J0OYMHHE
NEPEIIKOKaHHs 3aKOHHIN mpodeciiHid MisIBHOCTI JKYPHAJICTIB, HE MOBHOIO MIpOIO
BIJIMOBIIa€ XapaKTepy Ta CTYNEHI0 BKAa3aHOTO 3JI0YMHHOTO MisHHSA. BcraHoBieHui
3akoHomasneM y 4.1 cr. 171 KK VYkpainum MmiHIMaiapbHHM Ta MaKCUMalIbHHM pPO3MIpU
mrpady CTBOPIOIOTH XMOHE YSBICHHS Yy CYJOBHX OpraHiB IMPO HE3HAUYHY CYCHUIbHY
HEOE3MeKy KpUMIHAIBHOTO MPABOIIOPYIIICHHS.

18. BcTaHOBNIEHHST B CAHKIISX OCHOBHOTO 1 KBasi(DIKOBAHOTO CKJIAJIB 3JIOUMHY,
nependavyeHux ct. 171 KK Ykpainu, jgumie BepXHbOi MeX1 MOKapaHHS MOPYIIyE BUMOTH
nudepeniiaiii KpUMIHAIBHOI BIJMOBIAAIBHOCTI 1 TOTPEOY€E BIAMOBIIHUX 3MIH YHHHOIO
3aKOHOJIaBCTBA. J[OTPUMYIOUYHMCH BiJIMOBITHOCTI T4 CUCTEMHOCTI IiJl YaC KOHCTPYIOBAaHHS
caukiii cr. 171 KK  VYkpainu, BpaxoByHOYH TIOJIOKEHHS  JMIHICTPATUBHOTO
3aKOHOJAaBCTBA, MIHIMaJIbHUN po3mip mTpady y 4. 1 Ta 4. 2 ct. 171 KK Ykpainu noBuHeH
cknagatu 50 HMJII'.

19.3 wmeTor0 BIOCKOHaJIEHHS TooKeHb caHkmii crtarti 171 KK VYkpainu
MIPOTIOHYETHCS PO3IMIMPEHHS ANBTEPHATUBHUX MO30ABJICHHIO BOJII MOKAapaHb, 30KpeMa y
BH/II TPOMAJICEKUX POOIT.

20. 3 ormsimy Ha TOM (pakT, 0 MEPEIIKOKAHHS 3aKOHHIN npodeciiiHiil qisSIbHOCTI
xypHauictiB (cT. 171 KK VYkpainu) € 37104MHOM HEBETMKOI TSHKKOCTI, 3aKOHOJIABCTBOM
nependadeHo MIMPOKI MOKIMBOCTI 3BUTBHEHHS BiJ KPUMIHAIBHOI BIAMOBIIAIBHOCTI 3a
MEPENIKOKaHHS TPOQeciitHId AISUTPHOCTI KYPHAJICTIB K 3a HASBHOCTI aKTHBHOI
MOCTKPUMIHAIBHOI MOBEIIHKU OCOOM, TaK 1 y BUNIAJAKY HACTAaHHS NEBHUX, HE 3aJI€KHUX BiJl
BUHHOI'O 00’ €KTUBHUX OOCTaBUH.

[IponoHyIOTECSI aBTOPCHKI peAakiii craTed, sKi Oe3mocepeaHbo NepeadadaroTh
KpUMIHAJIBHY BiJMOBIAJBHICTh 3a MEPEHIKOKAHHS 3aKOHHIM MpodeciiiHIi AisSIbHOCTI
KYPHAJICTIB, & TAKOXK THX, K1 MPONOHYIOThCA 10 puiHATTS Y KK Ykpainu, 3oxpema, siki
CTOCYIOThCSI 3a00POH MOPYIICHHS ITpaBa Ha iHGOpMaIliIo Ta IIEH3YPY:

«Cmammasa 163-1. Ilopywennsa npasa na inghopmauiro

Heszaxonna eiomoea cayac6o6oi ocobu y Hadauui ingopmayii abo HAOAHHS
@izuuniti 0cobi HenosHoi yu 3a8i00M0 HeOOCMOGIpHOI IHGopMmayii, AKWo maxi OisIHHSA
3anodianu icmomuy wKo0y OXOPOHIOBAHUM 3AKOHOM Npasam, c60000am 4u iHmepecam
JIFOOUHU, —

Kapaomocs wmpagom 6i0 cma 00 080XCOM HEONOOAMKOBYBAHUX MIHIMYMI8
00Xx00i68 2pomaodsan abo no3dasieHHAM Npasa oOIUMAmMuU NeeHi nocaou Yu 3auMamucs
NeBHOI0 OISIbHICMIO HA CMPOK 00 MPbOX POKIB, AD0 2pOMAOCbKUMU POOOMAMU HA CIMPOK
00 080XCOM COPOKA 200UHY;

«Cmammasa 171. Ilepewikooxncanna 3axonuinl  npogeciiinini  OiA1bHOCHMI
JHcypuaicmie

1. HezakoHnne sunyuenus 3i0pauvux, onpaybo8aHux, Ni020MOBIEeHUX HCYPHATICOM
mamepianie [ MeXHIUHUX 3aco0i8, AKUMU BIH KOPUCMYEMbCSA Y 38 3KY 3I CBOEI0
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npoghecitinor OiANbHICMIO, HE3AKOHHA 8i0M08A )y 00CMYNI JCypHalicma 00 iHpopmayii,
HEe3aKOHHA 3A00pOHA BUCBIMIEHHA OKpeMUX meM, HOKA3y OKpeMux ocib, Kpumuxu
cyb’ekma 61A0HUX NOBHOBAICEHb, A MAKOMNC 0YOb-sKe I[HUEe YMUCHE NepeuKoONCAHHS
30IUCHEHHIO HCYPHANICIMOM 3AKOHHOI Npogheciinoi disibHoCmi, —

Kaparomuscs wmpagom 8i0 n’amoecimu 00 cma HeONoOAMKO8YBAHUX MIHIMYMI8
00X00i8 2poMadsH AO0 2POMAOCHLKUMU POOOMAMU HA CMPOK 00 CMaA 08aA0Ysmu 200UH, a60
apeumom Ha CMmpox 00 Mpbox MICAYIB.

2. Ti cami 0ii, no6’a3amui 3i 3HUWEHHAM AOO NOUKOONCEHHAM MAUHA HCYPHATICMA,
11020 OIU3LKUX POOUHIB YU UTIeHi8 CiM T, —

Kapaomvcs wmpagom 6i0 cma 00 080XCOM HEONOOAMKOBYBAHUX MIHIMYMI8
00X00i8 2pOMAOAH AOO0 2POMAOCLKUMU POOOMAMU HA CMPOK 6I0 cma 08adysimu 00
080XCOM COPOKA 200UH, ADO apeumom Ha CMPOK 810 MPboX 00 wecmu Micayie.

3. Mii, nepedbaueni wacmunamu nepuioro abo Opyeor yiei cmammi, 84UHEHI 3d
nonepeoHbor 3M0B0I0 2PYNol0 0cib abo ciyxich08010 0coO00 3 BUKOPUCTNAHHAM CB0O20
cyocb08020 cmaHosuwa, abo NOEOHAHI i3 3ACMOCYBAHHAM HACUILCMEA U000
JIcypHanicma, 1020 OIU3LKUX POOUHI8 YU UieHis cim i, —

Kaparomuscst wumpaghom 8i0 080xcom 00 N SIMucom Heonooamrko8y8aHux MiHIMymie
00X00i8 2pOMAOsIH abO 2pOMAOCHKUMU poOOmamu Ha CMpox 6i0 cma 08adysmu 00
080XCOmM COPOKA 200UH, AO0 NO30ABNIEHHAM NPaAsa ooIUMamu neeHi NOCAOU Yu 3aUMamucs
NeBHOI0 OISIbHICMIO HA CMPOK 00 N’SAMuU POKi8, a0 0OMeMCeHHAM B0 HA MOl Jice
CMPOKY,

«Cmammasa 171-2. Illensypa

Heszaxonna eumoea cnysc6060i ocobu opearié OepocasHoi 61adu abo opearis
Micyego2o camosps0y8aHHts, CAPAMOBAHA 00 HCYpHalicma, 3acoby macoeoi ingopmayii,
1020 3aCHOBHUKA (CNIB3ACHOBHUKA), 8UOABYS, KEPIBHUKA, PO3NOBCIOOHNCYB8AYA AOO THULUX
ocib y3eo0dacysamu ingopmayiro 00 il NowuperHs, —

Kaparomuscs. wmpaghom 8i0 080xcom 00 N ’Simucom Heonooamrko8y8aHux MiHIMymie
00x00i6 2pomaosan abo apeumom Ha CMPOK 00 uiecmu Micayie, abo 0OMeNCeHHAM 8Ol HA
CMpOK 00 n’imu poKie 3 No30AGIeHHAM Npasa oo0IlMamu neeHi nocaou 4u 3auUMamucs
NeBHOI0 OISLIbHICMIO HA CMPOK 00 MPbOX POKIE a0 be3 maKocoy,

«Cmamma 171-3. Ilepecnioyeanns cpomaoan 3a KpUmuKy

1. Ilepecnioysanusa ocobu 3a nooauy 8 yCmaHo81eHOMY NOPAOKY NPONO3UYIl, 3a18,
ckape abo 3a KpUmuky, wjo MiCIMUmMbCs 6 HUX, a MaK camo 3a GUCMYN I3 KPUMUKOI 8
iHwit gpopmi, —

Kapaemocs wmpagom 00 080XCOM HEONOOAMKOBYBAHUX MIHIMYMIE 00X00i8
epomaodsan abo no3OasnieHHAM npasa odOIUMamu NeeHi nocaou uYu 3aUMAmucs NeeHoI0
OISUIbHICMIO HA CMPOK 00 N’Amu PoKis, abo 2poMadCbKumu pobomamu Ha cCmpox 00
080XCOM COPOKA 200UH, abO apeutmom Ha CMpoK 00 Wecmu MiCAYis.

2. lIlepecnioysanns ocypuanicma y 38 53Ky 3 1020 3AKOHHOW NpogheciliHoo
OLSIbHICMIO, —

Kapaemovcsa wmpagom 00 0B80XCOM HeONoOaAmKOB8YBAHUX MIHIMYMI8 00X00i8
2pomaosan abo no3oasieHHAM Npasa o0iUMamu NeeHi Nocaou yu 3aUMAMUCS NEeBHOIO
OIAIbHICMIO HA CMPOK 00 N SAMU POKi8, abo apeuimom Ha CmMpox 00 wiecmu micayie, abo
0OMeIHCEHHAM 80l HA CMPOK 00 YOMUPLOX POKIBY.
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AHOTAIII

IMaBaukiBcbkuii B. I. KpuMinaiabHo-nipaBoBe 3a0e3ne4eHHs CBOOOAU CJI0BA Ta
npodeciiiHOl AiLIBLHOCTI KYPHAJICTIB. — Ha npasax pykonucy.

Huceprariss Ha 3700yTTS HAYKOBOTO CTYMEHS JOKTOpa IOPHIMYHUX HAyK 3a
cremianpHicTIO 12.00.08 — KpuUMIHAJBbHE TMpPaBO Ta KPUMIHOJIOTIS, KPUMIHAJIBHO-
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BHUKOHABYE MPaBO. — XapKiBChKHUI HalllOHAJIIbHUN YHIBEPCUTET BHYTPIIIHIX CIpaB, XapKiB,
2017.

Jluceprariisi € mepmuM KOMIUIEKCHIUM, MOHOTpaQpiqYHUM JTOCIIHKCHHSIM, ¥ SKOMY 3
BUKOPHCTAHHSM Cy4YaCHUX METOJIB Mi3HAHHSA, ypaXyBaHHSM HOBITHIX JOCSTHEHb HAyKH
31MCHEHO aHaJli3 KPUMIHAJIBLHO-TIPABOBOTO 3a0e3MeueHHsI CBOOO M CiioBa Ta mpodeciitHoi
TUSJIBHOCTI KYPHAIIICTIB, Y pe3yJbTaTi 4oro cOpMylIbOBAaHO HHU3KY I1HHOBAIlIMHHUX
MOJIO’)KEHb, BHCHOBKIB 1 TPOTIO3MINH, SKi MOXYTh CIYT'yBaTH IMOJAJIBIIOMY PO3BUTKY
BITYM3HIHOT KpI/IMlHaJ'IBHO MPaBOBOi TOJITUKU Y ccpepl 3aXUCTy CBOOOAM CJIOBA,
Y/IOCKOHAIICHHIO Y i cdepi 3akoHOAaBUOi Oaszu 1 HpaBOOXOpOHHOI OPaKTUKU. Y
aucepTamii po3po0JIEHO METOAOJOTII0 JOCHIKEHHS KPUMIHAJIbHO-IIPABOBOTO 3aXHCTY
cBoOoaM cioBa Ta MNPOQECiHOI MIAIBHOCTI >KypHANiCTiB. Bu3HaueHO MOHATTS Ta
JOCIIKEHO TIPABOBUM CTATyC IKYPHAJTICTIB y HAI[lOHATHPHOMY 3aKOHOJABCTBI W
MDKHApOAHO-IPAaBOBUX JOKyMeHTax. lIpoaHani3oBaHO pO3BUTOK 3aKOHOJABCTBA IIPO
KpUMIHAJIBHO-TIPABOBUM 3aXUCT CBOOOM CI0Ba Ta MPodeCiitHOT AISIIHOCTI )KYPHAJIICTIB B
VYkpaini. JlocaimpkeHo 00’ €KT 37104YHUHIB MPOTH CBOOOIM CIOBa Ta MPOQeCciiHOl AISITLHOCTI
KYPHAIICTIB, BUBYEHO MOT0 3MICT Ta 3/1iMCHEHO Kiacudikamiro. Hagano xapakTepucTuky
00’€KTUBHIM CTOPOHI 3JIOYMHIB MPOTH CBOOOAM cJioBa Ta MpodeciiHOl MisIIbHOCTI
KYPHAIICTIB 1 MpOaHaJi30BaHO 3Ha4YeHH ii o3Hak. HagaHo xapakTepuctuky Gopm BuHH, a
TaKOX JOCIIDKEHO MOTHBH 1 IUT y 3JIOYMHAX MPOTU CBOOOAM CjoBa Ta TpodeciiiHol
JUSITBHOCT1 JKYpPHATICTIB. ABTOPOM IMPOAHAII30BaHO O3HAKM Cy0’€KTa 3a3HA4eHOl IpyInu
37IOYMHHUX TMOCSTaHb. PO3TMsSHYTO OCOOMMBOCTI MPU3HAYCHHS IOKapaHHsS, a TaKOX
3BUIBHEHHS BiJl KpUMIHAIBHOI BIAMOBIJAIBHOCTI 1 MOKapaHHS 3a 3JI0YMHU MPOTU CBOOOIU
cioBa Ta npodeciiiHoi MIAIBPHOCTI XKypHamicTiB. Hamano xapakTepuCTHKY MOKapaHHSM,
AK1 TPU3HAYAIOTHCA 3a 3JI0YMHH TMPOTH CBOOOAM cioBa Ta MNpodeciiiHOl MisIbHOCTI
KYPHAJIICTIB.

Ha mingcTaBi aHani3y npakTUKH 3aCTOCYBAaHHS HOPM KPUMIHAJIBLHOTO 3aKOHY Y chepi
3aXUCTy MNpodeciiHoi  TISUTBHOCTI KYPHAIICTIB MPOMOHYIOTHCS OCHOBHI  IUIAXHU
ONTHMI3aIlil Ta BAOCKOHAJICHHS YAHHOTO 3aKOHO/IaBCTBA.

Kniouogi cnosa: cBoboaa ciioBa, KpUMIHAJILHO-TIPABOBE 3a0e3nedeHHs, mpodeciiiHa
JUSIIBHICTB, JKYPHAJICT, 3acOo0M MacoBoOi 1H(opMallii, MepemKkoKaHHs, BIUIUB, CKJIaJl
37I0YMHY, TTOKApaHHSI.

IaBaukoBckuii B. U. YrosioBHO-npaBoBoe o0OecnedyeHue CBOOOABI CJIOBA H
npodeccuoHaIbLHOM 1eATeJIbHOCTH KYPHAJIUCTOB. — Ha npasax pykonucu.

Huccepranysi Ha COUCKAaHUE YYEHOM CTENEHU [OKTOpa IOPUJIMYECKUX HAyK MO
cnequainbHoctn  12.00.08 — yrosoBHOoe TmpaBO W KPUMHHOJOTHUS;,  YTrOJOBHO-
WCIIOJHUTENbHOE MPaBO. — XapPbKOBCKUM HAIlMOHAJIbHBIA YHUBEPCUTET BHYTPEHHUX JIEII,
Xappkos, 2017.

HMuccepranus SBJISIETCS MEePBbIM KOMIUIEKCHBIM, MOHOTpadUIECKUM
UCCIIEJOBAHUEM, B KOTOPOM C MCIIOJIb30BAHUEM COBPEMEHHBIX METOAOB ITO3HAHUSA,
Y4ETOM HOBEWIINX JOCTHMKEHUW IPABOBOM HAYKH OCYILIECTBIIEH aHaju3 YrOJIOBHO-
IPaBOBOM 3aIIUTHl CBOOOBI CJIOBA U MPO(ECCUOHATBLHON JIEATeNTbHOCTH KYPHAIHUCTOB, B
pe3ynbTate 4Yero CQOpMyJIHpPOBAH psii WHHOBAIMOHHBIX IOJOKEHUM, BBIBOJIOB U
NPEMJIOKEHNUM, KOTOPbIE MOTYT CIY>)KUTh JaJbHEUIIEMY pPa3BUTHIO OTEYECTBEHHOU
YrOJIOBHO-IIPABOBOM MOJUTUKU B chepe 3alIuThl CBOOOIbI CI0BA, COBEPIICHCTBOBAHUIO B
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3TOU cdepe 3aKOHOAaTeNbHON 0a3bl M MPABOOXPAHUTENBHOM MpakTUKU. B pesynbrare
IIPOBEICHHOI'O MCCIIEIOBAHUs NPEIJIOKEHA KOHLEILHNS YrOJOBHO-IIPABOBOM OXpaHbI
cBOOO/IBI CIIOBA U NMPO(PECCUOHANBHOMN AESITENbHOCTH KYPHAIMCTOB B YKpauHe, KOTopas
OCHOBBIBAETCSI Ha KOMIUIEKCHOW YTOJIOBHO-IIPABOBOM XapaKTEPHUCTHUKE IPECTYIUICHUN
IPOTUB CBOOOJBI CJOBA, CHCTEME NPOTHUBOJCHCTBUS MM C YYETOM MEXIYHAPOJIHOTO
OMbITa TaKOW JEATENbHOCTH. B nuccepranuum paspaboTaHa METOJ0JIOTHUS HUCCIEI0BAHUS
yTOJIOBHO-IIPABOBOM 3alIUTBI CBOOOABI CJIOBA M INPO(PECCHOHANBHON JEATEIbHOCTH
KYpPHaJIUCTOB B YKpauHe. OIpeneneHo IMOHATHE M HCCIEAOBaH IPAaBOBOM CTaTyc
KYpPHAINCTA B  HAaIMOHAJIBHOM  3aKOHOJNATENIBCTBE M MEKIYHAapOJHO-IIPABOBBIX
nokyMmeHTax. [IpoaHann3upoBaHO pPa3BUTHE 3aKOHOJATENbCTBA 00 YroJIOBHO-IIPABOBOM
3aluTe CBOOOBI CJIOBA M JEATEILHOCTH CPEICTB MaccoBod mH(popmanuu B Ykpaune. B
pe3yabpTare 3TOr0 YCTaHOBIIEHO, 4TO B YK YKpauHbl nperycMOTpeHa OTBETCTBEHHOCTD 3a
IIPEIATCTBOBAHNUE ACSATEIBHOCTH KYPHAIMCTOB, HE3aKOHHOE BO3JECHCTBHME HA HUX U HX
[IpECIICIOBAaHNE, a TaKKe IMPELyCMOTPEHBbI CIELHAIBHbIE HOPMBI OTBETCTBEHHOCTH 3a
[OCATaTENIbCTBO HA KM3HB, 3/10pOBbE, CBOOOY U COOCTBEHHOCTh JKYPHAJIUCTOB B CBSI3U C
npo(eCCUOHATBHON J1eATeNbHOCTRIO. MccnenoBaHbl OOBEKTHl MPECTYIJIEHUH MPOTUB
cBOOO/IBI CJI0BA U NMPO(PECCUOHAIBHOMN AESITEIbHOCTH KYPHAIUCTOB, U3YUYE€HO COJIEpPIKaHUE
TUX OOBEKTOB M OCYILECTBIEHA MX Kiaccuukamus. OxapakTepu3oBaHa OObEKTHUBHAsS
CTOpPOHA MPECTYIUIEHUH NPOTHB CBOOOABI CI0Ba M NPO(ECCHOHATBHOU NEATEIbHOCTH
KYPHAJIMCTOB, IPOAHAIM3UPOBAHO 3HAUEHHE €€ MPU3HAKOB. OXapakTepu30BaHbl (HOPMBI
BUHBI, a TAK)XE MCCIIEAOBAHBI MOTUBBI U LIEJH B MPECTYIUICHUAX MPOTUB CBOOOIBI CIIOBA U
npo(ecCHOHANbHON ~ IeATENbHOCTH  KypHANUCTOB. [IpoaHanmu3upoBaHbl IpPU3HAKU
CyOBeKTa TMPECTYIUIEHUH TPOTHUB CBOOONBI CIIOBA M MPOGECCHOHANBHOU ACATEIHHOCTU
KypHaJIucToB. B pabore paccMOTpeHbl OCOOCHHOCTH HA3HAYCHMsI HAKa3aHMs, a TakKkKe
BOITPOCHI OCBOOOXK/IEHHS OT YTOJIOBHOW OTBETCTBEHHOCTU M HAKa3aHUs 3a MPECTYIUICHHS
OpoTUB  CBOOOABI ClIOBAa H  MPO(PECCHOHAIBHON  NIEATEIBHOCTH  >KYPHAJIUCTOB.
[Ipoananu3upoBaHbl HakKa3aHWs, KOTOPbIE HA3HAYAKOTCA 3a IIPECTYIUICHUS IPOTUB
cBOOO/ABI CJOBa M MNPOPECCHOHATIBHON JEATENBHOCTH KypHAJIUCTOB. Pa3zpaboTaHbl
NPEIOKEHHS] IO COBEPIIEHCTBOBAHMIO YIOJIOBHO-IIPABOBOM 3aIlUTHI CBOOOJBI CIIOBA U
npo(eCCUOHATIBHOM  JIEATENbHOCTH  JKYpPHAJIUCTOB B YKpauHe, 3(P(PEeKTUBHOE
(GyHKIMOHHMpOBaHME KOTOpoi mpenmosaraer: 1) BHeapenue B OcoOeHHyro yacth YK
VYKpauHsl HOpM, KOTOpbIE Obl MpeAyCMaTpUBAJIM OTBETCTBEHHOCTh 3a HapylICHHE NpaBa
Ha uH(pOpMaLMIO, LEH3Ypy, IpECcieOBaHUE 3a KPUTHUKY; 2) COBEPIICHCTBOBAHUE
YTOJIOBHO-TIPABOBOTO  oOecreueHus: CcBOOOABl MPO(EeCcCHOHANBHOM  KypPHAIMCTCKOU
AesTeNbHOCTH;  3) peOpPMHUpPOBAHUE  CIEHUATBHBIX HOPM  OTBETCTBEHHOCTH  3a
MOCSTaTeNbCTBO Ha JKU3Hb, 3JI0POBbE, CBOOONY U COOCTBEHHOCTb IKYPHAJIHUCTOB;
4) COBEpIICHCTBOBAHUE  CHCTEMbl  KBAIM(DUIMPYIOIIUX  MPU3HAKOB  COCTAaBOB
MIPECTYIUIEHUH, NPEAYCMATPUBAIOIIMX OTBETCTBEHHOCTh 3a IMPECTYIUIEHUS IPOTUB
cBO0OO/BI cloBa W MPOPECCHOHATBHON NEATEIBHOCTH >KYPHAIHCTOB; S5) MOJECPHHU3AINIO
CaHKUUH 3a MPECTYIJIEHUS] NIPOTUB CBOOOBI ClI0Ba U NMPO(ECCUOHATIBLHON N1€ATEIbHOCTH
’KYPHAaJIMCTOB.

Knwouesvie  cnosa:  coboma  clioBa,  YrOJIOBHO-IIPABOBOE  OOeEcIIEUEHHUE,
npo¢ecCuoHaIbHas JAESITENbHOCTb, KYPHAJINUCT, CPEICTBA MaccoBOM HH(poOpMalu,
IPETSATCTBOBAHUE, BO3AEHCTBHE, COCTAB NPECTYIUICHNS, HAKA3aHUE.
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The thesis is the first comprehensive, monographic research, where using modern
methods of cognition, taking into account the latest scientific achievements, the author has
realized the analysis of criminal and legal provision of freedom of speech and journalists’
professional activity. As a result, the author has formulated a number of innovative
provisions, conclusions and propositions that can serve for future development of domestic
criminal and legal policy in the sphere of protecting the freedom of speech, improvement
of legislation and law enforcement practice in this field. Methodology of studying criminal
and legal protection of protecting the freedom of speech and journalists’ professional
activity has been elaborated in the work. The author has determined the concept and
researched the legal status of journalists in national legislation and international and legal
documents. The development of legislation on criminal and legal protection of freedom of
speech and journalists’ professional activity in Ukraine has been analyzed. The author has
researched the object of crimes against freedom of speech and journalists’ professional
activity; has studied its content and has realized the classification. The characteristics to
the objective side of crimes against freedom of speech and journalists’ professional
activity have been provided; and the significance of its features has been analyzed. The
author has provided characteristics of the forms of guilt, and has studied the motives and
goals in crimes against freedom of speech and journalists’ professional activity. The
author has analyzed the features of the subject of the stated group of criminal
infringements. The features of sentencing and releasing from criminal liability, as well as
punishment for crimes against freedom of speech and journalists’ professional activity
have been considered. The characteristics of punishments appointed for crimes against
freedom of speech and journalists’ professional activity have been provided.

On the basis of analyzing the practice of implementing the norms of criminal law in
the sphere of protecting professional activity of journalists the author suggests the main
ways of optimizing and improvement of the current legislation.

Key words: freedom of speech, criminal and legal provision, professional activity,
journalist, mass media, obstruction, influence, corpus delicti, punishment.
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