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MocTranoBka nmpodaemu. ChOrosH1 Halla iCTOpUYHA
Ta IPaBOBa CIAJIIUHA 3HAXOMUTHCSI y (DOKyCl yBarm
HE JIMIIIe HAYKOBIIIB, aJie ¥ MOJITHKIB. 3HAYHOO MipOI0
[Ie CTOCY€EThCS HAIOI JaBHBOI iCTOPIii, 30Kpema icTo-
pii Kuiecbkoi Pyci. OgHUM 3 BaXIIMBHUX MUTaHb iCTO-
pii mpaBa miei 700K € MUTAHHS TPO TOHATTS 3JIOYHHY
Ta TOKapaHHS y JaBHbOpyChKoMy TpaBi. Ll mpobnema
BHBYANIACs JOCHUTh I'pyHTOBHO e y XIX cT. 1 oxHiero 3
aKTUBHUX JIIIOBUX 0Ci0 IUCKYCil HAaBKOJIO 1i€l Temu OyB
ICTOpHUK IpaBa, y Mail0yTHroMy — nipodecop Onecbkoro
yHiBepcutery O.M. bornanoBChbKHiA.

Cran onpamwoBanHs npodaemu. Ham He Bmamocs
3HAWUTH JKOIHOT MyOITiKaIlii, B SKii O JeTalbHO PO3KPH-
BaJIMCS TIMTAHHS NP0 HAYKOBHUH IOPOOOK y Taiy3i came
icTopHuKO-TIpaBoBoi Hayku mpodecopa O.M. bormaHos-
cpKoro. JInme y aucepranii B.€. JIobn maeTbes 3aranpHa
xapakrepucTtuka (xnacudikargis) oro morsimiB [1].
€ nochiUKeHHS 3 MPUBOAY HOrO HAyKOBUX PO3BiIOK
11010 3JIOYMHHOCTI HEMOBHOMITHIX [2]. B eHuukione-
IUYHHUX CJIOBHHKAX Ta JOBIIHUKAX MICTSATHCSA JTOCHTH
JeTanbHi 6iorpadiyHi JOBIIKH PO HHOTO Ta Ty)KE CTUC-
T omIsiL Moro HayKoBol gisuibHOCTI [3, 4, 5, 6]. Tomy
CBO€ 3aBJaHHS MU BOAUaeMo y JIOCII/DKEHHI Tiel dac-
THA HaykoBoi cnagmuuu O.M. bormaHoBcbkoro, sika
CTOCY€ThCS, HacaMIepel, Horo MOMIS/IiB MO0 MTOHSTTS
37104MHY Ta nokapaHHs y KuiBcekiit Pyci.

Buxnag ocHoBHoOro marepiany. Onexkcanap Muxaii-
nouy bornanoBcekuit Haponusces 1832 p. y Tambos-
cbKili ry0epHii. BuxoByBaBcs y MukoiaiBcbkoMy CHUPIT-

cpkoMy iHCTUTYTI. Y 1853 p. 3akiHuMB MOCKOBCHKHI
YHIBEPCUTET 31 CTyNEeHEM KaHauaaTta mpasa. Llporo sk
POKy OyB NMpHUHATHI Ha MOcady aj’toHKTa Pimenbes-
cpKoro Jinero B Ozeci (KpuMiHAIBHE MPaBO 1 MPaKTUIHE
cynounHcTBO) [4, c. 141]. ¥V 1857 p. O.M. bornanos-
CHKHH 3aXHCTHUB MariCTepchKy aucepTariro y MockoB-
CBKOMY YHiBepcHTETI Ha TeMmy «Pa3Butne moHsTHI O
MpEeCTYIICHNH U HaKa3aHUHU B pycckoM mpase 1o [lerpa
Benukoro» [7], micist yoro OyB 3aTBepaKeHUN Tpode-
COPOM JIILIEIO, a Jalli 1 HOro TUPEeKTOPOM.

1870 p. B yHiBepcuteti y M. Oneca BinOyBcsl 3aXHCT
HAOro TOKTOPCHKOI ucepralii Ha Temy «Moojbie mpe-
CTynHUKH. Bompoc yromoBHOro mpaBa M yroJOBHOU
nomutukn» [8]. OnmnoyacHo O.M. bormanoBchkuii OyB
3aTBEP/DKEHUH Yy 3BaHHI OpJMHAPHOTO npodecopa.

Onekcanap Muxaiinosnu bormanoBcekuii OyB He
TIJIBKY JOCBITYEHUM BUKJIa/IaueM, FOPUCTOM, a i BUJIAT-
HUM I'POMAJICHKUM Jisl4eM: TOYECHIUM MHUPOBHUM CYJICIO
0JIECHKOTO CY/IOBO-MHPOBOTO OKPYTY [3, . 68-69], Toro-
BytounM OEeChKOr0 MIChKOTO 3’i3]ly MHPOBUX CYJIIB,
TOJIOBOIO II€AAroridHoi rpomaau, wieHoM OnechbKoro
TOBAapUCTBa 1CTOPIi 1 CTAPOXKUTHOCTEH, MPHCSHKHUM
3acigareneM OIechbKOro OKpYKHOTO CY/IY, TOJIOBOFO OITi-
KyHCBKOT paju Onecbkoi MapiiHCBKOi MiCHKOT JKIHOYOT
riMuasii, wienoM OnechKoi MICBKOI yNpaBH i ITaCHUM
aymu. Ilin fioro penaxmiero Oymo Bumano «CobOpa-
Hue jureparypubix crareii H.W. Iluporosa», pazom
3 O.I. TeoprieBcbkum BiH BuIaB «HoBopoccuiickuii
JIUTEpaTypHbIi cOOpHUK», mpamo «O 3emienensyec-
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KHX KOJIOHWSIX M HCIPAaBUTEIBHBIX IIKOJIaX BO PpaH-
uuu, AHnmu u lepMaHum», «Y4eOHHMK YroJOBHOTO
mpasa. O6mas yacte». Y 1874 p. O.M. bornanoBcbkwii
3 BJIACHOI 1HII[IATUBU B3sIB Ha ceOe 000B’A30K BUIABATH
moaeHHy razery «HOxHbiit BecTHUK» [4, ¢. 143].

[Ticnst BuXomy y BijmcTaBKy Ha modarkyl890-x pp.
ocenuBesi y cBoeMy MaeTky y IlomraBcekiit ry0. i
3alHSBCS CUTBCHKUM TOCIIOAAPCTBOM, TOTIM TepeixaB
1o 3amibkHbOT nouku y KwuiB. O.M. bormaHoBcbkwmid
nomep 5 ciunst 1902 p. y Kuesi [6].

O.M. bornaHOBChKHU BIIOMHIA, HacamIiepen, SK
(axiBenb 3 KPUMIHAJIBHOTO TMpaBa Ta HOBEHAJIBHOI
roctunii. ¥ XIX CT. y pamMkax TpbOX OCHOBHHX MIKiJ
KPUMIHAJIBHOTO MpaBa: KJIACHYHOi, aHTPOIOJIOTi4HO1,
COLIIOJIOTIYHOT 1CHYBaJl0 JEKiIbKa JECATKIB Teopii
niokapanss [ 1]. [nei kmacuaHoT mkou pasa, 3aCHOBHHU-
koM sikoi OyB U. Bekkapia i 1o sixoi HanexxaB O.M. Bor-
JTAHOBCKWH, Oynu Haiinommpenimumu. Cepen npodeco-
PpiB, IO MTPAIIOBAIIN B YHIBEPCUTETAX, PO3TAIIOBAHNX HA
YKpaTHCBKUX 3eMIIsiX, Il morrstau noxisinu 1.C. Topmi-
eHKo (XapkiBcbkuii yHiBepcuteT) [9] Ta O.®. KicTsikos-
cokuit (KuiBebkwuii yniBepcuret) [10]. I.C. TopaieHko
[1] Ta O.®. KicTaKoBCbKHI Hajexald 10 1CTOPUKO-
¢binocodebkoro Hampsmky uiei mkonu [11, c. 12], a
O.M. BormanoBcwkuii — 10 icropuuHoro [1]. Sk BBaxae
I.C. ®enpamreiin, O.M. BormaHoBCLKHM 3 11101 HU3KU
ICTOPHYHMX MUTaHb BiAMTOBXYBaBcs Bijg M.M. Kapam-
3iHa [12, c. 430].

[IpoGiema BU3HAYEHHS IIIJICH MMOKApaHHS y JIOPEBO-
TMONIHHIA Haymi Oyna auckyciitaoro. OnHi (O.M. Borna-
HoBchkuil, C.M. Bym3uncekuii [13]) Oauwau roJoBHOIO
METOI0 TIOKapaHHs 3aJIIKyBaHHsS Ta BHIIPABICHHS 3J10-
yuHig; iHmi (B.Jl. CnacoBuu [14]) — yGe3neueHHs Bij
3nounH1t; Tpeti (M. 1. CepreeBebkuii [15]) — orpumaHHs
MarepiaJbHUX BUTOMI, 3a0€3MCYCHHS 3aXHCTY CYCIIIHCTBA
Bifl 3JIOYMHIS, TParHeHHs IaTH BiIIIKOXYBaHS IIOTEp-
miomy, detBepti (0.0. Xwwkunenko [16]), BOavamu y
MOKApaHHI COIIalbHY METY 3aJIeKHO BiJI CTYIEHS KyJIb-
TYpPHOTO PO3BUTKY JAHOTO I'POMAICHKOTO CEPEIOBHIIIA.
[Ipore GinbIIICTh YIEHHUX 3IHIIINCS y AYyMIIi, [0 OCHO-
BHOIO METOI0, 1110 00’ €THY€E yCl BUIIIEBKA3aHi, € 3arajibHa,
a TaKoX crieliajgbHa MPeBEeHLlis 3JI0YMHIB (OKpIM BHUILE
3rajlaHux Lo Touky 30py noxumstau Takox [LIL. ITycto-
pocnes [17], C.B. Ilozuuiues [18], C.I1. MokpuHCHKHiA
[19]). [Ipodecop, a 3romoM pekTop XapKiBCHKOTO YHi-
Bepcutery O.1. TlamomOenbkuii CyTHICTh 3JI0YMHY BOa-
YaB y «CBIJIOMOMY IIOpPYIICHHI TpaBa Y¥ HABMHCHOMY
YXWISIHHI 1HIMBIAya bHOI BOMI Bif 3arajbHOi, pO3yMHOI,
3HMIIYBaHOI HUISIXOM MokapaHus» [12, c. 572,

VY nopeBoOLiiiHIN TOKTPHHI KPUMIHAIBHOTO ITpaBa
CydacHi BUYEHI BUAUISIOTH JEKiIbKa MiIXOAIB IO PO3-
sy KaTeropii «cucrema i BUIM TMOKapaHHs». [lep-
IIM{ TIPUITYCKAaB CTBOPEHHS MEPETiKy YCiX MOKapaHb,
PO3TAIIOBaHUX Yy TEBHOMY Mopsiaky. Hpyruit — pos-
DI BUJIB TTOKapaHHS SIK TaKWX, IO YTBOPIOIOTH OCO-
OHBY CHCTEMY, Y PaMKax SIKOT BUSIBIISUTHCST BHYTPIIITHI
B3a€MO3B’SI3KH MK OKPEMHMH BHAAMH. HpI/I61‘IHI/I—
KoM Tiepmroro migxoxay 0y O.M. bormanoBcbkuii. Sk i
0.®. Kicrakicskuif, O.M. borgaHoBchbkuii BUCTYTIaB
KaTeropuyHO MPOTH 3aCTOCYBAaHHSI TaKOTO BUJY IOKa-
panHs, sk crpara. Hailbinbm edexruBHuMEU (hopmamu
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JIep>KaBHOTO anMycy y 60pOTL6i 31 3JIOYMHHICTIO BiH
BHU3HABAB «YB’SI3HEHH:» 13 CYyBOPO IlI/I(l)epeHull/IOBaHI/IM
TeleHOM BiOYTTS MOKapaHHs, OCKUIbKA BOHO BiJIO-
B1/IaJI0 OCHOBHUM O3HaKaM TokapanHs [1].

ToBopstan mpo MaitHoBi mokapanns, O.M. Borna-
HOBCBKHH BHIUIAB SK OCHOBHHU BHUJ TPOIIOBY IICHIO
(Takoi X TOYKH 30py JOTPHMYBAJHCS BXKE 3TaayBaHi
umie B.J[. Cmacosny, C.M. bym3uncekuii, M.JI. Cep-
Te€BCHKUIN). AHATI3YIOUH HIINHA BUJ MaifHOBOTO TOKa-
panHs — KoHpickanito, O.M. bornaHoBChKHI Bil3HAUYaB,
10 TOJIOBHUM HEJIOIIKOM LILOTO TIOKapaHHs OyIo Te, 110
BiH HOCHTh HEOCOOUCTHI XapakTep JAJs pi3HUX BEPCTB
HacesieHHs Tiel a0o iHmoi nepkaBu. Tak, roBopsuu
PO Miclie, poJib 1 3HAYEHHSI TIJIECHUX 1 IHIIUX BHJIIB
KaJiYHUX TOKapaHb, BIiH BUCTYNAB IPOTU iX BKIIIO-
YeHHS y cucTteMy rmokapanb. O.M. bornaHoBChKHIA, 5K 1
B.JI. CnacoBuu ta C.M. Bym3uHCchKnii BBaXkalu, IO IIe
HE TIPU3BEJIC 10 BUITPABIICHHS 3IOYHHIIIB 1 MA€ TPHHM3-
nuBuil xapakrep [1].

CBoi morsiu Ha 370YMH Ta MOKapaHHS B iCTOpHU-
HOMY acCHeKTi y JomeTpiBchky m00y O.M. bormanos-
ChKHI BHKJIAB y BXKE 3rajlyBaHiil Maricrepchbkiil qucep-
Tauii «Pa3BuTHe NOHATHH O MPECTYIUIEHUH U HAKa3aHUH
B pycckoM mpase a0 Ilerpa Bemmkoro». V mili pobori
HAC IIKaBJIATH HOTO MOIVISIIH MIO0 BKa3aHOI MpodieMu,
0 CTOCYI0ThCs 1oou KuiBehkoi Pyci.

[Ipenmerom cBoro mocmikenHs O.M. bornanos-
CBKHI 00paB iCTOPif0 PyCHKOTO KPHUMIiHAJIBHOTO ITpaBa
y IIBOX HOT0 acrekTax — 3JI04YMHI Ta mokapasHi [7, ¢. 1].
Ane Ha BiAMIHY Bif TpazmuiﬁHoro BUKJIaZy LbOIO
MUTAHHS, JI€ aHajli3 CyTHOCTI 3JIOYMHY nepejiye aHa-
i3y CyTHOCTl TIOKapaHE, JAHUH aBTOp 3MIHUB IpH-
YUHHO-HACIIJIKOB1 3B’SI3KM — «3JIOYMH-TIOKApaHHSA» Ha
3BOPOTHI 1 TIOYMHAE CBOE JOCIIDKCHHS 3 aHalli3y CyT-
HOCTI TokapaHHs. CaM BiH TIOSICHIOBAB 1€ TaK: SKIIO Y
JOTMaTHYHOMY BUKJAJl 3JI0YMH MOBHHEH MEperyBaTh
MTOKAapaHHIO, TO B ICTOPUYHOMY — HABIIAKH — «3HAUCHHS
3II0YMHY Y JIaHy €I0Xy PO3BUTKY IpaBa MOXKHA BH3HA-
YUTH JIUIIE 32 TTAHYIOUOK Yy 1[0 €MOXy TOYKOI 30pY Ha
MOKapaHHsI. ..», OCKUIBKH i/ies 3JI0YMHY HE MA€ Yy CBO-
€MY 30BHIIIHBOMY BHU$IBI Y 3aKOHOJIABCTBI THUX SICKPaBUX
Ta BUIYKIUX (opM, K mokapanHs [7, c¢. 91]. Hocursb
OpHTiHATBHE TOSCHEHHS, SIKe CBIIYHUTH IIPO TE. IO IPO-
OJeMa MoKapaHHsS y JIABHUHY IiKaBHJIa HOTO OijbIne i
BiH BBaXaB i1 OUTBII 3HAYYIIIOK, HIXK 110 3JI0YHHY.

[TokapaHHs B FOpUMYHOMY PO3YMiHHI BiH BU3HAYaB
SIK «IIOYYTTEBE CTPAKIAAHHS UM MOPAJIbHY IIKO/IY, OOMe-
JKSHHS, 110 Wi 32 YCUISKAM 3II0YMHOM, SIK HOTO 1CTHH-
HUH, HeOOXiTHUI Ta PO3yMHUIl HACHIZOK 1 pa3oM 3 THM
SIK LIIJIKOM PIBHY 3a HBOTO BiAIUIATy B iM’sl 0OpaskeHOl
i7ef mpasa Ta crpaBeIuBOCTI...» [7, ¢. 5].

[epmoro Gopmoro, B Ky BTLIIOBAJIOCS MOHATTS IPO
MOKapaHH sIK BIIIIATy 3a 3710 Oyia, Ha HOro JyMKy, TaK
3BaHa TIOMCTa y IMUPOKOMY PO3YMiHHI I[bOTO CJIOBA —
CaMOYTIPaBCTBO. 3roJIoM Iisl opMa 3MIHIOETHCS 1HITIO —
OUTBIN TPABHIIBHOKO, MEHIII HEBU3HAYEHOIO, TaK 3BAHOIO
CHCTEMOIO BUKYTIIB [7, c. 5]. Y 3aKOHOIABCTBI 3’ SBISAETHCS
cHCTeMa MyONiYHUX 1 Pa30M 3 TUM OCOOUCTHX MOKapaHb.
CriouyaTKy TIOKapaHHA K CIpaBeJIuBa BiJIJiara, — po3-
MIipKOBY€ BUCHHIA, Ma€ KOJIMIIHIN XapaKTep — TOMCTH, ajie
MIOMCTH HE MPHUBATHOI, a MyOIIYHOT: 11e 1 € Ta cama Mare-
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pianpHa BiAruiaTa, o6 3I0YMHIO Oyna BijgaHa mokapa
3a Te came 3J10, SIKe BiH 3pOOUB 1HIIIOMY — OKO 3a OKO, 3y0
3a 3y0. 3 MOmanblIMM PO3BUTKOM 3aKOHOJIABCTBA Mare-
piajbHa BigmUIaTa MEPEXOUTh Y TaK 3B. (POpMaJbHY, 3a
SIKOIO 3JIOYMHITIO BiJITAYYETHCS HE TEXK came 3710, a B3a-
raji sKe-HeOy/Ib TyTTEBE CTPAKIAHHS, Y KUTBKOCTI CBOTH
BIJITIOBI/IHE HE JIMIIIC IIKOMI, & TOJIOBHUM YHHOM TOMY
CTYIICHIO CBIJIOMOCTI, SIKy BHSBHB 3JIOYMHEIb Y CBOIX
nisix [7, ¢. 6]. Tyt O.M. BornaHoBChKHIA COJTiTapU3y€ThCS
3 M.JI. IBanimeBuM, siKkuii TUcaB: «Y HapOMIB TUTAYA
i1es1 IpaBOCY/IS CBITUTH THMSHO y *KHUTTi. BoHa € Tem-
HUM TIOYYTTSIM, MOXKHA CKa3aTH 1HCTHMHKTOM, ajie HiKOJIH
HE MEPEeCTae, BTiM, JISITH HAa B3AEMOCTOCYHKH JIFONICH, Ha
SIKOMYy O HHU3BKOMY CTYICHI PO3BUTKY HE 3HAXOIMIOCS
cycnuibCcTBO. Llel IHCTUHKT BUSIBISIETHCS MEPEBAKHO Y
HEBH3HAYEHOMY OaKaHHI — MCTUTH 32 HAaHECEHY 00pa3y»
[20, c. 4-5].

O.M. bormanoBchKrii BBaXKaB, IO IMTOMCTa € TIEpIe
YCBIZIOMJICHHS TIPO MIPABO y Hapoi <...> 00 TyT JrOIUHA
BiuyBae cele SIK JIOAWHA, KA y TOMY, IO pOOHUTH i
iHIIA BiAYyBa€ Ta YCBIJOMJIIOE HE JHIIC (i3UUHHM,
TiJecHUH Oinb 4M MaTepiajabHy BTpaTy, — aje U Hemo-
Bary, pe3upcTBO 10 cBOET ocoductocti [7, c. 7]. Pazom
3 TUM BUCHHH Bil3HAYAE, IO 1€ SBUIIEC MA€ iCTOPHIHHUN
XapakTep y MPaBOBOMY ACIEKTI 1 MOCTYIIOBO HOTO POIIb
Ta 3HAYCHHS y NAaBHHOPYCHKOMY MpaBi 3MEHIIYETHCS.
Bxe y mo0y SpocnaBa Ge3aMexHe MaHyBaHHS TOMCTH
OOMEXYETBCSI — I[LOMY CIIPHSIOTH TIOM SIKIICHHS 3BH-
YaiB YHACIIIIOK MPUHHATTS XPUCTHSIHCTBA, 3aKOHOIaBYA
JUSTBHICTD KHs3s1 [7, ¢. 11].

ABTOp 3BepTac yBary Ha Te, o IIpasna fpociasa,
BU3HAIOYH SIK JTO3BOJICHY KPOBHY ITOMCTY, TaK i B3araii
MPUBATHY PO3IPABY B YCiX OCOOMCTHUX MPABOIOPYIICH-
HSIX, HAMAra€eThCs TUIbKM BH3HAYUTH BUHATOPOIY 00pa-
YKEHOMY, SIKII[O TOJIOBHHH 3aci0 3aJOBOJICHHS — ITOMCTa
qomych He BigOymacst [7, ¢. 15]. M. EBepc y 3B’s13Ky 3
uM nrcaB: «OCHOBHOKO 3acaJior0 B YCIX JIaBHIX 3aKO-
HOAABCTBAX CIYI'y€ HACTYIHA iCTHHA: KOKEH NMOBHUHCH
OyTH 32JI0BOJICHUH TUM, 1110 Ma€ 1 KOXKEH MOBHHEH J100pe
3HATH, [0 HAJEKUTh HOMY SIK BIACHICTh. BonmomiHHA
qy>KUM MaiHOM 1 HECIPaBeIIMBE MPUCBOEHHS HOTO €
ofHe 1 Tex came» [21, c. 324].

Hocute nikaBum € posmipkoByBanHs O.M. borna-
HOBCBKOTO PO CYTHICTB icTOPIT nepkaBu. Bin migkpec-
JIIOBaB: «...€ CIpaBeITUBOIO, X0U 1 OJHOOIUHOO JyMKa,
10 ICTOPIsI IEPKABH € ICTOPi€r0 OOPOTHON CYCIIILCTRA,
BEPXOBHOT BIIJIM 1 3aKOHY 3 Cy0’€KTHBHOKO BOJICKO MPH-
BaTHOI JIFOJIMHU, TOBHUM BHPA30M SIKOT MOYKHA BBaYKATH
paBo MoMcTH, camocyn» [7, c. 18].

JocaigHuk BKa3aB Ha IIKiIJIMBICTH TAKOTO SIBHILA
SIK TIOMCTA 3 FOPUIUYHOI Ta COIiadbHOI TOYOK 30py. Bin
MKMCaB, IO IIKIJJIABI HACTIAKA HIYUM HE OOMEKEHOro
CaMOYTIPABCTBA, SIKE BUSBISETHCS € HEIIOMIpHOMY 3a]10-
BOJICHHI, HEPIJIKO € KOPCTOKOCTI MPOTH HEBUHYBATHX 1
II€ I TOBXAE TOTO, XTO O0PaKCHUH Ta HOTO POIUYIB TAKOXK
Ha TIOMCTY, 1[0 TPHU3BOIUTH 10 JOBITHHOTO 3HUIICHHS
OIIMX ciMel, pofiB. Yce 1ie MPUMYIIy€e Hapoa TyMaTH
PO 3aMiHy NOMCTH SIKUMOCH iHIITUM 3aCO00M 3aXHUCTY.
[um 3aMiHIOIOYHM 32C000M CTa€ MOBCIOJI BUHATOPO/IA
YM POIIOBA MEHS, KA IUIATUTHCA HA KOPUCTH 0Ci0, 110
MOCTPaXKJaJIM BiJ] mopyuieHHs npasa [7, c. 18].

OpUTriHANBHICTIO BiJ3HAYAETHCS JIyMKa BUCHOTO
11010 3MEHIIICHHS BIUIUBY Y il cdepi 3BUUAEBOTO Mpasa
Ta BUHUKHEHHS Cy[0BoOi Biaau. BiH Bkazye: «Aue nuie
TUTBKM 3BHYAEBE IPABO HE MOIIO MIiATPUMYBAaTU Ta
BU3HAYaTH HOBY (hOpMY BiTUIATH — JJIs IIBOTO OyIia He0O-
X1JTHa BUIMMA CYCITITbHA BITaJIA. .. 3 i€l TisITBHOCTI, CIO-
YaTKYy JIMIIE OCSPETHUIIBKOI, PO3BHHYIIOCS 1 camMe MPaBo
CYI0BO-KpHMiHAIBHOT Biagu [7, ¢. 19]. Uum Oinble
BITPOBAKYBAJIOCS TIPABO KHS3S HABOJIUTH MOPSIIOK, THM
OibIIe 0OMEXKYBAJIOCS PABO OOPAKEHOTO, MTOTEPITLIOTO
BiJl 3JIOYMHY BiJMOBIIATHCS Bijl BCTAHOBIICHOI 3aKOHOM
IIJIaTH 1 BAABATUCS JI0 TOMCTH [7, ¢. 23].

e onna HeTpuBianbHa AyMKa BucioBiena O.M. bor-
JAHOBCBKHUM IL[OJI0 CIHIBBIAHOIIEHHS KPHUMiHAJIBHOTO
Ta OUBUIGHOTO MPaBa B YMOBaX PO3BUTKY T'POIIOBOTO
BiJIIKOMyBAaHHS 32 BUYMHCHHH 3JI0YMH Ta 3aMiHH HHUM
moMmcth. «[lpy maHyBaHHI TPOIIOBHX BUKYIIIB, — ITHIIIE
JOCIIIHUK, — KPUMIiHAJbHE MPAaBO OTPUMYE XapakTep
YUCTO IMBUIBHUHI: YCIUISIKUN 3JI0YHMH € JIUIIE OUIBIINM
Yl MEHIIMM OOproBumM 3000B’si3aHHsIM» [7, c. 53].
PaszoM 3 TuM, BiH MiJKpeciroe, 0 MPU Takiil cucTeMi
Oaratuii Ta OiAHWMH HEe MarOTh PIBHOCTI Tepeia 3aKo-
HOM — «3a CBOEIO CYTTIO II€HS € 3JI0M 30BCIM HEPIBHUM
31Ty 3JI0YHMHY — OaraThil 3aBXIN MOXKE BiKYITUTHUCS, HE
BIIYYBIIM Ha COO1 HISIKOTO IMOKapaHHS 1 3aJIUIIAI0YHCh
cepel TOro  CYCHUIBCTBA, Cepel OOpaKECHUX HHM.
3QJIMIIAIOYHNCH HeOe3meuHuM Jutst Hux [7, ¢. 53].

O.M. bornaHoBChKHil Y BKa3aHiii poOOTiI BHCIOBUB
CBOIO JTYMKY IIOAO TMOHATTS «IIOTIK 1 po3rpaOyBaHHSY,
sika Oynia TUCKYCIHOIO y TOH yac. 30Kpema, Cy4yacHHUK
O.M. bornanoscskoro M.B. KanadoB po3ymiB «OTiK»
Ak «BurHaHHS [22, . 108]. M. Eepc — sk BimnaHmHs
31I0YMHLA Y pabcTBO KHA3M0 [21, ¢. 324]. Cam O.M. bor-
JIAHOBCHKUHN cxwiisiBest o Touku 30py O.M. Ilonosa,
SIKUE PO3YMIB TIiJI [IMM HEBU3HAYCHE MOKapaHHsI, TOOTO
Kapy B3araii [23, c. 67]. [Tix posrpadyBanasm O.M. Bor-
JTAHOBCHKUH pO3yMiB BiJOMpaHHS yChbOTO MaiiHa BHHY-
BaTOrO0 [IUI1 3a70BOJIEHHS 30WTKIB, 3aBHAHUX HUM
[7, c. 58]. CporozHi 11¢ MOHATTS PO3YMIETHCS TaK: KOH-
¢ickanis MaifHa («po3rpalOyBaHHS») BUTHAHHS 3 TIPO-
Maau («moTik») [24, c. 72].

Crnuparourch Ha ineto Kanra npo cBobomy Boui 3110-
YHHI 1 TEOPil0 «mopymeHHs npasy», O.M. bormanos-
CBHKHI, OTOJIONIYIOYH 3JIOYMHOM HE JIUIIE T€ 30BHIIITHE,
110 MTOPYIITY€e YHECH TTPABO YH B3araji CyCIIbHY paBy,
JUSTHHSI JTFOJIMHH (J1iF0 TIPOTU3aKOHHY ), ajie i BUIbHY JIIfO,
TOOTO TaKy, sSIKa IIJIKOM HAJCKHUTH JIIOMUHI, € TTPOITYKT
BUTBHOI IisSTBHOCTI HOTO MyXy i Boii. «JIume Toxi 31m0-
4yuH <...> KapaeThCs, 1 TOH, XTO 3MiHCHUB HOTO, IPUTI-
TYETBCSI 10 BiJINIOBIIaIbHOCTI, KOJIW BiH BUTIKA€ 3 BiJlb-
HOI BOJIi 10r0, 00YMOBIIOETHCS HOTO CBaBULIAM (POOUTH
100po um 310)» [7, c. 94].

YV nmoyatkoBuii 1epiof CyCHIbBHOTO PO3BUTKY i€l 3710~
YHHY, SIK BBA)KA€ BUCHHUH, 3’ SIBISETHCS MMiA (POPMOIO TIPH-
BaTHOTO MIPABOITOPYIICHHS, sIKE 1 Be/ie 32 cCOO00 HACIIZIOK
TaKOX TPUBATHAHN — Y1 TIOMCTY 0Opa)KEHOTO, YU TPOIIO-
BUH BHKYIT JJISl 33JI0BOJICHHS [TO3KMBaya, 110 BiIMOBUBCS
Big momctH [7, ¢. 93]. Komu x CyCHiIbCTBO YTBOPIOE
Jiep>KaBy, TOI1 1 37I0Y4MHOM BBKAETHCS YCUISKE MisHHS,
110 3a4inae iHTepecu AeprKaBH, a OCKUIBKHM 1HTEpeC MpH-
BaTHOI 0COOM BaXTUBHIA TSI IEPrKaBH, SIK iHTepec i yac-
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THHH, TO W MPHUBAaTHE MPABOIOPYIICHHS OTOJOIIYEThCS
37I0MMHOM, SIKUI 00paxae nepxany [7, c. 94].

O.M. borpaHoBchKHil MOKa3ye MPOIEC EBOJIOLIT
MOHSATTS «IisTHHS». BiH 3a3Hauae, 1110 MOCTYMOBO OYH-
HAEThCA PO3PI3HEHHA BIAMIHHOCTI MK AISTHHAMH — CIIO-
9aTKy TUTBKH MK YMUCHHM Ta BUITAJKOBHM [7, c. 96].

BiH Takox BHCIIOBIIOE AUCKYCIHHY DYMKY, IO KpH-
MiHaJbHEe MpaBo y 100y JlaBHboi Pyci HiunM He Bipi3-
HSIETHCS BiJl IUBLTGHOTO, KON 3II0YHMHOM BBaYKAIOTHCS,
TOJIOBHUM YHHOM, SIKIIO HE BHHSATKOBO, MOPYIICHHS
mpaB mpuBatHHX oci6 [7, ¢. 97]. O.M. bormanos-
CBKHH MIATPUMY€E TOUKY 30py CBOTO CTapIIOro KOJIETH
O. Peitna [25, c. 29] npo Te, 0 «CTapOAABHE MPABO HE
3Ha€ MyONIYHUX 3JI0YMHIB 1 TOMY HE 3ragy€ Mpo HHUX»
[26, c. 190].

ABTOp aKIEHTYE yBary Ha 3B’S3Ky MK MOPAJLIIO 1
npaBoM y 100y KuiBckkoi Pyci. Bin nume: «y «Pych-
kit IlpaBai» pomoBa Ha3zBa 3JIOUMHY Oylia «OOHIa»,
«COpOM» — CIIOBA, IO BKA3yIOTh CBOIM OyKBaJBHHM
3HAYCHHSIM Ha T€ YSBJICHHS, ke OyJIO MaHyK4YUM Y TOU
yacy [7, c. 107].

O.M. bornaHoBcbkUii BKa3ye Ha IEBHUM BILIUB LIEp-
KOBHOTO Ta Bi3aHTIHCHKOTIO IpaBa HA PO3BUTOK IOHSIThH
PO 3JI04MH, OCOOIUBO TOTO, 1[0 CTOCYETHCS POKPUTTS
BHYTPINIHBOT IPUPOIIH 3IIOUHHY, IIOCTYIIOBOTO YCBIIOM-
JICHHSI XapaKkTepy Ta pUC 3J0YMHHOTO JaistHHSA [7, ¢. 115].
Buenwii Takox BBaxaB, 110 Pycbka [IpaBia He Buiise
3JI04MHHOTO ymuciy [7, c. 116].

BucnoBuB BiH cBOE OadyeHHS MO0 CIIBYYaCHHKIB
Ipv BUYMHEHHI 37M04MHY. JlOCHiTHUK 3ayBakyBaB, IIO
JIaBHE MPaBO Kapae BCiX YYACHUKIB 3J0YMHY BiAIo-
BIIHO JI0 Ti€i IIKOAM, SIKOT BOHM 3aBJajiH, HE 3BEpTa-
I0YM HiAKOT yBaru Ha Te, sIK XTO 3aBJaB Li€i IKOIU Ta
HACKUIBKH BiH XOTiB 11b0TO [7, c. 128]. Pychka IlpaBna
BH3HAE CITIByYaCHUKAMH 3JI0YHMHY He Juie Oesrmoce-
peaHiX HOro BHUKOHABIIB, alle ¥ THX, XTO JOIOMAaraB
3JIOUMHIISM, 30epiraB yKpaJeHi pedi, IepexoByBaB 3J10-
yuHLiB [7, ¢. 128].

O.M. bornaHoBCHKHI 3BEpHYB yBary i Ha TEHJEp-
HUH aclekT JaBHbOPYCHKOTO KPHMIiHAJbHOTO MpaBa.
Bin Big3HauaB, 1m0 B icTOpii HAIIOTO JaBHBOTO IMpaBa
HEMae BiIMIHHOCTEH B OLIHII JKUTTS MIX YOJOBIKOM 1
*iHKoto [7, c. 133]. He BpaxoByBaBcs 1 BiK 3JI0YMHLIIB
[7, c. 134]. Pabu, xononu Bu3HaBajiKcs Ha Pyci piudro, a
HE 0c000I0, HE WICHOM CyCITIbCTBA. BOHU BH3HAIOTHCS
HE3JIaTHUMH JIO 3JI0YHHY, 38 HUX BIJIIOBIIA€ X TOCIIONap
[7,c. 135].

BucnoBkn. Otmxe, O.M. BornaHoBcekuit 3poOuB
ICTOTHHH BHECOK y PO3POOKY MOHSTh «3JI0YHH Ta IOKa-
PaHHSM» Y TCOPETUUHOMY Ta ICTOPUYHOMY acHeKTax. Bin
HaJIeKaB JI0 KJIIACUYHOT ILIKOJIH paBa, 3aCHOBHUKOM SIKO1
OyB Y. bekkapia, npeacTaBisiB iCTOPUYHUN HANPsIM i€l
koK. Moro morism o0 NpHYMH BUHHKHEHHS 3710-
YHHY, €BOJIOMII MOTNISAIB Y JaBHHOPYCHKOMY CYCIILTB-
CTBi 3 IIPHBOJY MTOKAPAaHHS 32 BAMHEHHUH 370UUH 3HAXO-
JIAITACSL Y paMKax TOJIIIHBOT TPABOBOT MapaurMu.
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