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111010 HAYKOBOI JUCKYCII IIPO IOPUAUYHY TPUPOAY 3/I0BXKUBAHHA
ITPABOM

BusHayeHO HU3KY $aKTOPiB, 0 BIJIMBAIOTh Ha iCHYBaHHS SIBUIIA «3JIOBXKUBAHHS MPAaBOM».
[logaHo kJacudikaliio 3/I0BXXUBaHHSI NPABOM 3aJIEXKHO BiJl BiAHOCHH, SIKUM 3aMOJilETHCS
1mKoza. PO3KpUTO CyTHICTb TakuX GOpM 3/I0BKUBAHHS [IPABOM, SIK IPOTUNPABHI Ta KapaHi AisH-
Hs. HaBeZieHO 03HAaKU MPOTHUIPABHOTO 3JIOBXXKUBAHHSA MPaBOM. 3a3Ha4y€eHO, 1[0 3JI0BKHBaHHS
PaBOM TaKOXK MOKHA KJIACUIiKyBaTH i 3a rajsiy3eBOI0 03HAKOIO (3/I0BKMBAaHHS MalHOBUMH
paBaMH, 3JIOBXKMBAHHS IPaBOM y KPMMiHa/IbHO-IPABOBiH cdepi, 3/I0BKUBaHHS 10CaZOBUMHU
MOBHOBaXXEHHSIMU Y cdepi Aep:kaBHOTO YIIpaBJIiHHS ).

Kawuosi caoea: npaso, Hopma npaea, opuduyHo 3Hayywa nogediHka, keasigikayis, cy6’ek-
mueHe npaso, 3/108HCUBAHHS, 3/108HCUBAHHS NPABOM.

IlocTaHOBKa Npo6G1eMHA

[Ipo6sieMa 3/I0BXKUBAHHSI MPaBOM, IONPHU
HasIBHICTbh 3HAYHOI KiJILKOCTI creljiaJbHUX i Mo-
HorpadiyHUX AOCiHKEHD, 3a/THUIIAETHCSA OJJHIEID
3 HaHGiJIbII AUCKYCIMHUX Yy CydacHiW mpaBoBii
JOKTpPHHI, a/jPke HEBU3HAUEHICTh [JbOTO SBUILA Y
3aKOHO/ZIABCTBI Ta HasABHICTb CyllepeYIMBUX MOT-
JAiB HAyKOBIIIB Ha BKa3aHy Npo6JeMaTHKy
BKpal yCKJIaJHIOIOTh BUSIBJIEHHSI LLJIAXIB more-
peIKeHHsI Ta YHUKHEHHSI TaKUX il y cycniJibCT-
Bi. Mi2k TUM KiJIbKICTb BUIIAJIKIB 3JI0BXKHBaHHS
NpaBoM He 3MEHINYEThCS, CIOCOOM HOro BYH-
HEeHH{ CTAalTh Ae/lali «BULIYKaHIIIUMHU», a MPoc-
Tip HOro BYMHEHHS NOCTIMHO PO3IIUPHETHCA.
[JUM 3yMOBJIIOETbCS HEOOXiAHICTH NMpOBEJEeHHS
He JIMIIE rajy3eBUX, a ¥ 3araJlbHOIPaBOBHX J0C-
JIipKeHb BinoBigHoI npo6aemaTtuku [1, c. 23].

CtaH gociaiJkeHHs Mpo6ieMu

IOpyuauyHo 3Havylia MNOBeJiHKA IOCTIHHO
NpUBEPTaE yBary AOCaiIHUKIB. Ha migTBEpmKeH-
Hf 3a3Ha4€HOl Te3W MAEMO 3ayBaXXKUTH, L0 Lie MU-
TaHHA PO3IVIAJAETHCA AK HA TEOPETUYHOMY, TaK I
Ha rajsyseBoMy piBHi. 3okpeMa, 0. Porad Ha MoHoO-
rpadiuyHOMy piBHI 3AiMCHUB yceGiYHUN aHaJi3
deHOMeHy 3/10BXXHUBaHHS npaBoM [2]. O. MiseTny
JOC/inIa TeoOpeTUKO-NPUKJIaJHUN acleKT 3J10-
BXXHMBaHHS mpaBoM [3,c.4]. JI. lllaneHko cnpoGy-
BaJla BU3HAYUTHU CYTHICTb TakKol KaTeropii, Ak
3JIOBXXUBaHHs MPaBoOM, ii Miclie y cucTeMi paBo3-
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Hauyuoi noBeAiHku [4]. M. Py6amenko Ta /I. ba-
Ka€B 3MiMCHUJIM 3arajJlbHOTEOPETUYHUN aHaJi3
KaTeropii «3JI0BXXMBAaHHS NPaBOM», BU3HAYMBIIU
il Miclie y cucTeMi PUAUYHO 3HAYYLLOI IOBEJiH-
KU [5; 6]. H. MakcuMeHKoO Joc/izinia 0co6JIMBOCTI
3JIOBXKMBAaHHSA [PaBOM Yy CHUCTeMi TPyZOBHUX Ipa-
BoBisiHOCHH [7]. B. KapHayx po3r/isijiae 3/10BXHU-
BaHHA NIPaBOM Yy pO3pi3i LUBIJIBHOTO CYLO04YUHCTBA
[8]. O.KysHeup fociaifyvB cucCTeEMY LHMBIIbHUX i
BUKOHABYMX IPOLIECYaJbHUX BiJHOCHH, Cy6'€KTH
SIKMX 3JI0BXKUBAIOTh IpaBamu [9, c. 2]. M. AbaHacbe-
Ba JI0C/IiAMIa OCOBIMBOCTI 3/I0BXKUBAHHSA MPAaBOM
miz; yac 3aificHeHHs1 BUGop4yoro mporecy [10]. Ak
6ayrMo, BUpIlIEHHI0 NMPOGJEMHUX NUTaHb i BU-
3HA4YEHHIO CyTHOCTI 3JIOBXXMBaHHSA IIPaBOM IIPHUC-
BSYEHO YHMMaJly KiJIbKICTb HayKOBUX J0POOOK, 1110,
Ha Hallly AYMKY, € IO3UTUBHUM HaIllpSIMKOM, IKUI
Ma€ Ha MeTi BJAOCKOHAJIEHHS BITYU3HAHOI IIPaBO-
BOi cucTteMU. BogHOYac BapTO 3a3HAYUTH, L0, He-
3BaYKAIOUM Ha 3HAYHY KiJIbKICTh HAYKOBHUX My6JIi-
Kaljil, JOC/IJHUKY OMUHYJIM yBarol NpoBeJeHHs
ki1acudikariii 3/10B)KMBaHHs TPAaBOM 33 BHJJAMHU.

MerTa i 3aBAaHHS A0C/Ti KEHHA

Mema cTaTTi - NPOBECTHU KOMILJIEKCHUH aHa-
JIi3 CYTHOCTI Ta pi3HOBUJIB 3JI0BXKHWBAHHS Ipa-
BOM, BU3SHAYUTH MOT0 IOPUAUYHY IPUPOSY.

MeTa KOHKPETHU3YEThCA B TAKUX 3d80AHHSX:

— BU3HAYUTHU MiACTaBY, 1[0 MOXKYTb NMPU3-
BECTH [I0 3/I0B)KUBaHHS PaBOM;
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— BU3HA4YWUTH NiJX0AH A0 3iACHEHHS KJa-
cudikauii 3710BXKMBaHHS MPaBOM.

HaykoBa HOBU3HA A0C/IiP)KeHHA

34iliCHEHO KOMILJIEKCHE J[OCJiPKEHHS CYT-
HOCTI Takol IOPUAUYHOI KaTeropii, AK «3JIOBXU-
BaHHS IpaBOM». BUCJIOBIIOETHCA yMKa, 1[0 TH-
TaHHA 3/iACHEHHs BHUJIOBOrO IOJiJy THX abo
IHIIUX CYyCHIJIbHUX SIBUL € JJOCUTb CKJIaJHUM. 3
OTJIIAYy Ha Lie NMPONOHYEThCSA aBTOPChbKa MpOIo-
3U1is 100 3AiACHeHHS Kaacudikanil BUAIB 3/10-
BXXUBaHHS IPaBOM.

BukJ1aa OCHOBHOrO MaTepiasy

CaMmocriiiHe i Ge3nepenikojHe 3/iACHEHHs
Cy0’€KTUBHUX NIPaB € OAHUM i3 6a30BUX NPHHIIHU-
MiB, 1110 JIEXKUTD y MiAIPYHTI iCHYBaHHA IIPaBOBOI
JepKaBy Ta HAallOBHIOE T'YMaHICTUYHUM 3MiCTOM
NpaBOBUM peXHUM B3aEMOBIJHOCHH JIIOAWHU i
nepxkaBu. BogHovac Mipa cBo60M, 3aK/1ajieHa B
Cy0’EKTUBHOMY NpaBi, He € abGCOJIIOTHON, BOHA
Mae NeBHi Mexi, BUXxiJ 3a Kl IPU3BOAUTH [0 TO-
ro, 110 UMEeHYEThCSA 3JI0BXKMBaHHA npaBoM [11].
Jlo Toro K BifiICYTHICTb Y KOHKPETHUX NPaBOBI/I-
HOCHHAX CllelliaJIbHOi HOPMHM, sika 3a60pOHSIE
3JIOBXUBATH Cy6 €KTUBHHUM NPABOM Y GiJbLIOCTI
chep cycminbHUX BiAHOCHH, POOUTH HEMOXKJIU-
BUM HOPUJUYHY KBasidikalliio THX YU IHIIUX Jil
SIK 3JIOBXXKMBAHHS npaBoM [12, c. 289].

3BepTarounch A0 ¢GaxoBoi JiTepaTypu, MU
3HaXoJUMO B HiMl BiJICYTHICTb €AUHOTrO MHigX0Iy
[0 BU3HA4YEeHH4 L€l KaTeropii, TOMy 1110 BOHa, Ha
JyMKY HHU3KW [JOCHIAHUKIB, Oijbllie TsDKiE [0
KOHKpeTHOI cuTyauii. Pa3oM i3 TuM icHye HM3Ka
dakTopiB, 10 BIJIMBAIOTh Ha iCHYBaHHS SIBUILA
3JIOBKMBaHHA IPaBOM:

— TEepMiHOM «3JIOBXKUBAHHSA MIpPaBOM» CJiJ
N03HAYaTH JIMIIE Ti cuTyalii, 1o 6e3mocepeHI0
CTOCYIOTbC TpaBa i NMPaBOBOrO peryJlOBaHHS;
cuTyalji, o cynepeyaTb HOpMaM MopaJsi U iH-
LIMM COLiaJIbHUM HOpMaM, AKi AiI0Th Y CyClijbC-
TBI, HE € 3JI0B)XUBaHHSIM IPaBOM;

— O/JIHI€I0 3 IPUYUH CTBOPEHHS CUTYyaLil 3i
3JIOBXKMBAHHSIM IPaBOM BUCTYINA€E CTaBJIEHHS
0cobu 10 mpaBa Julle SK JJ0 iHCTPyMEHTAa, NpU-
JaTHOrO0 Y4 HEeNPUJATHOIO JAJA JOCATHEHHA Lii-
Jiell KOHKPETHOI 0C06010;

— Yy pe3yJbTaTi 3JIOBXXUBAaHHA IpPaBOM
CTpaXKJa€ IPUAUYHO BU3HAHA CBO00/a, HAaZjaHa B
O0JIHAKOBOMY 06cs13i 06’€KTHBHUM NpPaBOM TOrO
a6o iHIoro Aep)XkaBHO OPraHi30BaHOTO CYCITiJIbC-
TBa KOXKHOMY 3 MOro 4jeHiB Ha NMEeBHOMY eTami
PO3BUTKY KOHKPETHOI Jlep>KaBy;

- CKJIaAHicTh KBasidikalii 3/0BXUBaHHS
IIpaBOM MOB’A3YEThCA caMe 3 THUM, 10 Oy/b-sKa
CUTYyallis 3i 3JI0BXKMBaHHSM NpPaBOM 3aBXAu ¢o-
pMaJBHO BiAnoOBifae OykBi 3aKOHy, a BJacHe

TepMiH «3JI0BXKMBaHHS IpaBOM» Ilepe/la€ OCHOB-
HY CyTb TaKOI'0 MpoOLiecy BUKOPUCTAHHS 0C060I0
MOXJIMBOCTEH, SIKi MICTATbCSA Y MPaBOBiM HOPMI,
mo i3 30BHIIIHBOrO abo0 TEXHIKO-HPUIAYHOIO
OOKy BUIJISJAE TaK CaMo, SIK NPaBOMipHUN BYH-
HOK («1erajbHa BUJUMICTb»);

— pe3yJIbTaT BTUIEHHH Ti€l Y IHIIOI «CUTY-
anii, 110 Ma€ KOHTYPH 3JI0BKMBAHHS MIPaBOM» Y
KUTTS He 3aJIeKUTh BiJ criocoby 3/iliCHeHHS cu-
Tyauil 3 «JeraJlbHOI0 BUAUMICTIO»;

— He3BaXXalo4yH Ha Te, 10 B pasi 3/10BKMUBaH-
Hsl PaBOM He Bii6yBaeTbcsi GOpPMasbHOTO MOPY-
LIeHHs I0JIOXKEHb KOHKPETHHUX HOpPMaTHMBHO-
MIPABOBUX AKTiB, Oyb-sIKe 3JIOBXKUBAHHS [TPABOM —
1le 3aBX/JIM NPOTHUIIPaBHA i, 6e3/is/bHICTh a60
pillIeHHS], OCKIJIbKUA B pe3y/bTaTi 3[IMCHEHHS CH-
Tyauil 31 «3JIOB)KMBAaHHSAM IIPaBOM» 3aBXAH IIO-
PYWYETbCA NPUHLUN HEAONMYCTUMOCTI 3JI0BXH-
BaHHsI [IPaBOM, IKHM BCTAHOBJIIOE, L0 3/1ilICHEHHS
npaB i cBO6O/ JIIOIUHH i TpOMa/iTHHHA He TTIOBHH-
HO MOPYIIyBaTH MpaBa i CBO60AH iHIINX 0Ci6;

— MPHUCYTHICTb y BITYM3HAHOMY 3aKOHO/,aB-
CTBi OJJHOMeHHUX KaTeropiii mnpasa (Hampu-
KJIaJl, 3/I0B)KUBaHHA NPOIecyaJbHUMU NIpaBaMu)
NOSICHIOETbCSA IpouecoM TpaHcopMmauii (axkuit
BiI0YBa€ETbCA NOCTiIMHO) MNpaBoBOi KaTeropii
«3JIOBXKUBAHHS MMPaBOM» Y HOPMaTUBHO-IIPaBOBY
cucTeMy Kpainu [13, c. 19-20].

3aJieXKHO Bij, TOrO, IKUM CyCHiJIbHUM BiJJHO-
CHMHaM 3aloiIEThCS KO/ B Mpolieci 3/1ilicCHeH-
Hf TpaBa B CyNepe4yHOoCTi 3 HOro NpusHadyeHHsAM,
3JIOBKMBaHHSl INpPaBOM MOXKHa KJacudiKyBaTH,
NOJIIMBLIY Ha PABOMIpHI (JlerajbHi) Ta NpoTH-
IpaBHi. Y NiAIPYHTS LbOT0O PO3NOAITY MOxe 6y-
TH TNOKJIaZleHa K NpaBoBa MPUPOJA CYCHIJIbHUX
BiTHOCHH, TO6TO TOU PaKT, 3HAXOAUTHCS BOHO Y
cdepi nNpaBOBOro peryyrOBaHHSA YU Hi, Tak i opu-
JAUYHUM KpUTepil OLjiHIOBaHHA IWIKoAM. fAKilo 3a-
MOJIAHHA WKOAU CYCIJIbHUM BiJHOCUHaM IIpo-
TUIIPAaBHE | KapaHe, TO Nepej, HaMU NPOTUIIPaBHE
3JIOB)KMBAaHHA MpPaBOM. fIKILIO Hi — YMOBHO KaXy-
4Y, OPUAUYHO HelTpasbHe [14, c. 86-87].

IOpuauyHo HelTpasibHe 3JI0BXKMBAaHHS Npa-
BOM 3aIl0/Ii0€ LIKO/ly He OXOPOHIOBAaHUM 3aKOHOM
BiIHOCMHAM, TOMY TaKi 3JIOBXKMUBaHHA 3aJIeXKHO
BiJj KOHKpPETHUX 0OCTaBUH MOXKHA PO3IVISIAATH SIK
aMopaJibHi a6o HeoLiIbHI [14, c. 87].

Cy06’eKT Aie aMOpasIbHO, SIKIIO, 3AiHCHIOIYN
Cy0’eKTUBHE IpaBO, BiH He CHiBBiJHOCUTb CBOIO
MOBEJiHKY 3 KOHKPETHO-iCTOpUYHUMHU YsBJIEH-
HAMH Ipo A06po i 3J10, Xopolle i moraHe, i3 3ara-
JIbHOJIKOJICBKUMM LIiHHOCTSIMM, COIjia/IbHO BHU3Ha-
HMMM HOpMaMM, W0 peryJIolTb CTaBJeHHS
JII0Jlel ofjHe 10 OJHOTO, 10 POAVHY, CYCNiJbCTBA,
JlepxkaBu. BaxxsivBo mifkpecsuTy, 110, fJo6Upato-
YHCb JI0 IOCTaBJIeHOI MEeTH, Cy0 EKT MpaBa, CYyBOPO
Ka)Xy4Hd, BUKODUCTOBYE 30BCIM He Ti IOpUJHYHI
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3aco6u (0Jpy>Ky€ETbCS ab0 BUXOJUTH 3aMix), 1110
JUIs poro Heo6xigHi. [Ipyyomy nmpaBo He 3a6o-
pOHsIE HOMY TakK BUMHSATH [14, c. 87].

Cy6’eKT BUMHSIE HEJIOLJIBHO, SIKIO 3a3Have-
HY B 3aKOHI MeTy palioHaJIbHille JOCATTH IJISA-
XOM BHKOPHUCTAaHHS iHIIMX HPaBOBUX 3aco6iB
[14, c. 87-88].

IMiTyr04M nnpaBOMipHY MOBELIHKY, a, 110 CyTi,
3JIOBXKHMBAIOYU MpPaBOM, Cy6'EKT MOXKe Ge3KapHO
o6MexyBaTH (yCKJIaJHIOBAaTH) MOXKJIMBICTb pea-
Jlizanii npaB i 3aKOHHUX iHTepeciB iHIUX 0Cib.

TakuM 4MHOM, aMOpasibHe ab0 HeAOLiJbHe
3/1iicCHEHHS Cy6’EKTOM CBOTO IIpaBa y BU/i BUKO-
PUCTaHHSA NPABOBUX MPUIIKCIB, IKILO B pe3yJIbTaTi
1IbOro GyJia 3amo/isiHa IIKoJja {HIIMM y4acHUKaM
CYCHiIbHUX BiIHOCHH, HEOOXIZIHO PO3IJIAAATU SIK
JlerajibHe 3JI0BKUBaHHSA NpaBoM. Cy6’eKT y AaHo-
My BUIAJKy HE YUHUTD [PABONOPYLIEHb i He Mij-
JISITa€ I0OpUAWYHIN BiAnoBigaabHOCTI [14, c. 88].

[HII1010 POpMOIO 3/I0BXKUBAHB TPABOM € MPO-
TUNpPaBHI 1 KapaHi figHHA. [lo NpPOTUIIpaBHUX
HaJ/leXaThb TIJIbKUA TaKi 3JI0BXXUBAaHHA, AKi CKOMo-
I0TbCA Cy6’€KTaMy, 110 peasi3yloTh CBOI NpaBa,
cB06OAM i BiaAHI MTOBHOBaXKeHHS. 3BUYaliHe I0-
pylleHHs NpaBoBOi 3a60POHU HEBIPAaBOMOYEHHUM
Cy0’EKTOM He MOXXHA PO3IVISiIaTH SIK 3/JI0BXKUBaH-
H4. JlificHo, BOUBISL a60 rpabiXHUK, 3AiHCHIOIYH
00’€EKTHBHY CTOPOHY CBOTO [ifIHHA, QX HIfIK He
peasi3yloTb TUM CaMHUM CBOIX Cy6 €KTUBHUX IIPaB.
BozaHovac opaTop, BUCTYNAOYM HAa MITHUHIY 3 06-
pasaMu Ha aZpecy MOJITUYHOIO CyIpPOTHUBHUKA,
YYUHSE 3JI0YMH 3a [JONOMOIOI0 3JI0BKUBaHHA
cB06O/1010 csioBa [14, c. 88].

3 06’€EKTHUBHOI CTOPOHU 3JI0BXXKHMBaHHA Ipa-
BOM BiZIpi3HAETBHCA Bij, NMPaBONOPYIIEHHS TUM,
10 Cy0'€KT y JAHOMY BMUNAAKy BYMHSIE NPOTH-
IpaBHe JAifIHHA 3a AOIOMOTrOI peaJisalii cBOro
Cy6’€eKTMBHOTO NpaBa (IPaBOMOYHOCTI), i mepBi-
CHa cTajlis Woro JissHHs nepebyBa€ y paMKax 3a-
koHy. [[py4oMy Lie cTOCyeTbCA K IPOMaZfAH, TaK
i mocagoBux oci6 [14, c. 89].

0. Ma/IMHOBCHKUM 3a3HAYagE, 1[0 B HPUAUY-
Hil Hayni cGopMyJIbOBaHO JAYMKY, 3TiZJHO 3 SIKOIO
BU3HaHHSA 3JIOBXKMBAHHS NpPaBOM fIK IpPaBOIIO-
pyLIeHHSl I'PYHTYETbCA Ha Te3i, 10 KpUTepieM
OIiHKH MpaBOMipHOCTi (HempaBOMipHOCTi) MoBe-
JMIHKM Cy6’e€KTiB MpH BiACyTHOCTI KOHKpPETHOI
HOPMHU MOXYTb CJIY>XUTH HOPMH, L0 3aKpiIJio-
I0Tb 3arajibHi npuHuunu [12, c. 289].

[IpoTUnpaBHe 3/0BKMBAaHHSl XapaKTEPH3Y-
€TbCA HACTYIIHUMHU O3HAKaMHU:

1) cy6’ekT, peanisyloud HaJlaHe HOMY Cy-
6’€EKTHUBHE IpaBO, NOPYIIYE HPUIMCH [il04YO0ro
3aKOHO/ZIAaBCTBa;

2) peanizali€lo Ccy6’€KTHBHOrO IpaBa B
MPOTHUPIYYi 3 KOr0 NpU3HAYEHHSIM 3aMO0JIH0ETHCS
LIKO/Ia OXOPOHIOBAHMM 3aKOHOM BiIHOCHHaM;

3) HasgBHUM NPUYUHHO-HACTIAKOBUH 3B’SI-
30K MK IPOTUNIPABHUM [isIHHAM i HEraTUBHUMU
Hacsigkamu [14, c. 89].

Jy»e 4acTo 3JI0BXXMBAaHHA NPaBOM € CIIOCO-
60M 3JiiCHeHHS NPOTUNpPABHUX AigHb. Hampu-
KJaJi, )KYpHaJiCT, 3JI0BXKMBAalOUYU CBOOOJOI0 Ma-
coBol iHdopMariii, MoXke CKOITH TaKi 3JI0UMHH, K
HakJien, 06pa3a, po3Ma/loBaHHsS HaIl[iOHAJbHOI,
pacoBoi abo pestiriiHO BOpOXKHEYI.

3/710B:KMBaHHSA NIPaBOM TaKOX MOXKHA KJIaCH-
¢dikyBaTH i 3a rayiy3eBOI0 03HAKOIO (3/10BXKMBaHHSA
MalHOBUMMH IIpaBaMHM, 3JIOBXKUBAaHHS IIPpaBOM y
KPUMiHa/IbHO-TIPAaBOBiH cdepi, 3/10BKMBaHHA I10-
CaZIoOBMMU NOBHOBaXKEHHSIMU Yy cdepi Jep>kaBHO-
ro ynpasJiinns) [14, c. 90].

KoxxHa 3 ¢popM 3/10BKMBaHHSA IPABOM MOXKe
6yTH MoAileHa Ha BUJAU Ta MiABUAU 3aJI€XKHO
BiZ 3acoby 3/10BKMBaHHS, TOOGTO BiJ BUAY CY-
6’eKTUBHOrO IIpaBa abo NPaBOMOYHOCTI fIK eJie-
MEHTIB IPaBO3JAaTHOCTI, AKUMU 3JI0BXKHUBAKTH
[15, c. 67].

3a UM KpUTepieM KOKHa 3 $GOpPM 3JI0BXKU-
BaHHS NPaBOM MOXKe OYTH IO/lijieHa Ha Taki JBi
IPYIIX BUZIB 3/10BKMBaHHA IPaBOM:

1) 3/10B>XMBaHHS PAaBOMOYHICTIO fIK eJleMeH-
TOM LMBIJIbHOI NPaBO3JaTHOCTI, 30KpeMa: a) BU-
KOPHUCTAHHS [[UBUIBHUX MPaB 3 METOI 0OMeXKeH-
Hf KOHKYPEHI|il Ta 3JIOBXXWBAaHHA JOMiIHYHOYHUM
CTaHOBHUILIEM Ha PUHKY; 6) 3JI0BXKUBaHHA «Ilepej-
JIOTOBipHUMH» MpaBaMH (P MiJArOTOBII Ta VK-
JlaJieHHi I0r0BOPiB);

2) 3JI0BXKMBaHHSI OKpPEMHUMHU BHJAMU Cy6’€K-
TUBHUX LUBUIbHUX MpaB: a) KOPIOPaTUBHUMU
npaBaMy; 6) pe4oBMMMU NpaBaMy; B) 3060B’s13a/1b-
HUMH TpaBaM{; T) OCOOMCTUMHU HeMalHOBUMH
paBaMy; I') MpaBaMH iHTeJIEKTYa/IbHOI BJIACHOCT;
1) 6aTbKiBCBKUMHU MpaBaMU Ta MpaBaMM 0Cib, SKi
3aMiHI0IOTb GaThHKIB.

Y niarpyHTSa NoAiny 3/I0BXXWBaHb [IPAaBOM Ha
BUJHY MOXe OyTH NOKJIaZieHa SIK paBoOBa MPUPO-
Jla CyCIiJIbHUX BiIHOCUH, TOOTO TOM akT, nepe-
6yBa€ BOHO y cdepi NpaBOBOIo peryJ/ioBaHHA YU
Hi, Tak | HOPUAWYHUI KpUTepill OLiHIOBaHHA
wkoAu. ToMy 3aseXHO BiJ TOro, IKUM CyCHiJIb-
HUM BiJHOCHAM 3all0JiI0€THCA LIKOAa B IIpoLeci
3/iiCHEeHHS NpaBa Bcynepey HOTro NpU3HA4YeHHIO,
3JI0B)KMBaHHS NpPaBOM MOXHa KjaacudikyBaT,
MOAIIMBILY Ha 30BHI NpaBOMIpHI, ajie Taki, 110
cymnepedaThb «IyXy mpaBa», i npoTunpasHi (Ti, o
cylepedaTb OYKBi 3aKOHY). 3a/IeXKHO BiJ Xapak-
Tepy 3amnoisHOl LKOAU MNPOTHUIIPABHI 3JI0BXU-
BaHHSI MPaBOM HeO6XiJHO MOAIATU Ha 3JIOUMHU
¥ iH1i npaBonopymeHHs [15, c. 67].

BUCHOBKH
[lif6rBaOYy MiACYMKH JOCIiP)KEHHS], MAEMO
3a3HAYUTH TaKe:
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— 3BaXKal04YM Ha OCOGJIMBOCTI Cy4yacHOro 3a-
KOHOJ|aBCTBa, 30KpeMa HasiBHICTb ¥ HbOMY KOJIi-
3iMHUX HOPM, NpOTaJUH 1 CynepevyHOCTeH, 3a-
YBaKUMO, 110 Li GaKTOpU MOXKYTb IPU3BECTHU [0
MOXJINBOCTEN 3JIOBKMBAHHS MpPABOM; MepeBax-
HO Ile MPUTaMaHHO BHUIaJKaM, KOJIU Cy0 EKTHB-
HOMY IpaBy KOPECIOHAYEThCSA 060B’A30K, 3a He-
BUKOHAHHSl SIKOTO Ha piBHi 3aKOHO/|laBCTBa He
nepei6a4yeHo IPHUIUYHY BiJIOBiJa/IbHICTb;

— TMUWTaHHS 3JiMCHEHHS BUJIOBOTO MNOJITY
TUX ab0 IHIUX CYCHiJIbHUX SIBUIL € JOCTaTHbO
CKJIAJHUM.

OCo6JIMBO 1Ie CTOCYETHCA THUX BHUIAJIKIB, KO-
JIM UAeThCsa Mpo 3JiHCHeHHs Kiaacudikanii ckiia-
JHUX Ta pi3HOMaHITHUX NPAaBOBUX SIBUILI, [10 IKUX
Cij, BiTHECTH i 3JI0B}KUBaHHS NpaBoM. Tak, 3J10-
BXXMBaHHSI MpPaBOM MOXKHa KjacupikyBaTu 3a

Pi3HUMHU HiJCTaBaMM, BOJHOYAC BapTO PO3YMITH,
10 6y/b-sKa Kaacrudikallisi BizoopaxkaTume Jidiie
YacTHUHY 0COGJIMBOCTEHN JOCIIKYBAaHOTO SIBUILA.
Came TOMy He0OXiJHO CTBOPIOBATH Pi3Hi KjacH-
¢ikanii, ki y cyKkynHoCTi 3a6e3mneyaTb po3yMiH-
HA JOC/IIPKYBAHOTO ABUILA. Y Ieplly 4epry, MU
MOXKEMO 3JIMCHUTH Taky KJjacudikariiro aocii-
JDKYBaHOI0 SIBUILA:

— 3a cy0’eKTUBHOIO CTOPOHOIO: YMUCHI 1 He-
YMUCHI;

— 3aTa/ly3eBOl0 HAJEXKHICTIO;

— 3a Cy0’eKTOM: 3/I0BXXMBAHHA (QIi3UYHUX I
IOpUAUYHHUX 0Ci6;

— 3av4acoM Ail: 3akiH4eHi ¥ Ti, 1110 TPUBAIOTh;

— 3aJIeXKHO BiJ, XapakTepy 3aloifHOl IIKO-
JI1: 3JIOYMHHU | iHIIIi TpaBONOpPYIIEHHS.
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JIA3APEB B. B., ’)KWJIOBIIEBA 0. A. OTHOCUTEJ/JIbHO HAYYHOM AUCKYCCHHU O
IOPUIMYECKOM NPUPO/IE 3/IOYIIOTPEBJIEHUSA IPABOM

OnpegesneH psf GakTOPOB, OKAa3bIBAIOIIMX BJIHSHUE Ha CyLIECTBOBAHHE SIBJIEHHUS «3JI0YIO-
Tpeb6JyieHHe NpaBoM». [IpyBesieHa BU0Bas KaaccUPUKalLUs 3/10ynoTpe6ieHHs IpaBOM B 3a-
BHCUMOCTH OT OTHOLIEHHH, KOTOPLIM NMPUYMHSETCA BpeA. PacKpbITa CyLIHOCTh TaKUX GopM
3JI0yNIOTpe6IeHHsl IPAaBOM, KaK MPOTHUBOIIPABHbIE U HaKa3yeMble JiesiHus. [IprBeieHbl TpU3Ha-
KU NPOTHUBOIPABHOIrO 3JI0yNOTpeb/ieHus: npaBoM. OTMeYeHO, UTO 3JI0yNOTpebJIeHHE MPaBOM
MOXKHO KJIacCUPUIMPOBATh U 10 0TPAC/IeBOMY NPU3HAKY (3JI0ynoTpebJieHre UMYIeCTBEHHbI-
MM NpaBaMy, 3/I0yNoTpe6sieHHe MPAaBOM B YroJIOBHO-NPAaBOBOH cdepe, 3/0ynoTpeb/ieHUs
JIOJDKHOCTHBIMH IOJIHOMOYMSAMU B cdhepe rocyapCTBEHHOTO yIpaBJIeHUs]).

Kawouessle cio8a: npaso, Hopma npasa, opuduvecku 3Ha4umoe nogedeHue, Keaaugukayus,
cyb6seKmusHoe npaso, 310ynompeb.ieHusi, 3/10ynompebaeHue npagom.

LAZARIEV V. V., ZHYDOVTSEVA 0. A. REGARDING SCIENTIFIC DISCUSSION

ON LEGAL NATURE OF THE LAW ABUSE

The authors have analyzed the facts inherent in the equitable right that can lead to abuse of
law. It has been emphasized that the legal literature has no single approach to the definition of
the term of “law abuse”. However, there is a number of factors that influence the existence of
such a specific phenomenon as “law abuse”.

Attention has been paid to the species classification of law abuse. It has been noted that de-
pending on what public relations are harmed in the process of exercising the right contrary to
its purpose, law abuse can be divided into lawful (legal) and illegal. The general characteristic
of lawful (legal) and illegal abuse of law has been presented; their features have been named. It
has been emphasized that abuse of law can also be classified by the branch (abuse of property
rights, abuse of rights in criminal law, white collar crime within public administration sphere).
Attention has been paid to the fact that each of the forms of law abuse can be divided into types
and subspecies depending on the means of abuse, i.e. depending on the type of equitable right
or jurisdiction as elements of legal capacity, which are abused.

As a result, it has been concluded that the peculiarities of modern legislation, in particular the
presence of conflicting rules, gaps and contradictions, can lead to abuse of law. This is mainly
the case when the equitable right corresponds to an obligation for non-fulfillment of which
there is no legal liability at the level of legislation.

As a result, it has been noted that law abuse can be currently classified on various grounds, but
it should be understood that any classification will reflect only part of the features of the stud-
ied phenomenon.

Key words: law, law norm, legally significant behavior, qualification, equitable right, abuse, law
abuse.
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