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Problem statement. This article deals with the general problem of the connection between legal thinking, legal
argumentation and, on the other hand, logic. Although this connection seems clear and undeniable since ancient times,
various discussions about it continue to this day. The purpose is to explore one important aspect of this connection, namely,
does traditional formal logic determine the relevant form of a jurist's thinking and argumentation completely? To reach this
purpose, the method of comparative analysis is employed both synchronically and diachronically. First, in order to
substantiate the importance of the issue, a diachronic comparison of several basic approaches is carried out (G.W. von
Leibniz, O.W. Holmes Jr., etc.). Then a comparative analysis of the views of some contemporary experts is carried out,
especially llmar Tammelo and Stephen Toulmin. As a result, it is argued that there is special legal validity in the field of law.
Legal validity is determined primarily not by the value of the formal or material true, but by the value of the right directly and
mainly. It differs essentially from formal-logical validity. Legal validity is not the subject of formal logic, but special legal logic
and, more broadly, informal logic. It is pointed out that traditional formal logic does not determine the relevant form of legal
thinking and argumentation completely, because there is the essential difference between formal-logical validity and legal
validity. In other words, formal logic is neither sufficient nor necessary to think like a jurist. In this regard, it is shown that the
logical standard of proof is not sufficient to determine the relevant form of valid legal proof, for example, proof beyond a
reasonable doubt. Moreover, there are at least three kinds of legal proof — not only proof without reasonable doubt, but also
proof by clear and convincing evidence, proof by the preponderance of the evidence. Each of them has its own special
standard, which differs significantly from the formal-logical one. The conclusion is this: one cannot say that formal logic is
useless in the field of law; however, in order to think and argue like a successful jurist, one must grasp and use special legal
logic without any exceptions (legal logic belongs to the contemporary informal logic domain).
Key words: legal thinking; legal argumentation; legal validity; legal logic; formal-logical validity; formal logic;
informal logic
ksksk

MocTaHoBKka npobnemu. Y cTaTTi 4OCNIMKYETLCS 3aranbHa npobnema 383Ky KPUAMYHOTO MUCIIEHHS!, KOPUAMYHOI apry-
MeHTaLji Ta, 3 iHworo BoKy, Noriku. Xoya Len 3B8'A30K 3 AABHIX AaBEH BUAAETLCA ACHUM i Be33anepeyHnm, JoTenep LIo[o
HbOTO TPWUBAIOTL Pi3HOMaHITHI Auckycii. Most MeTa nonsrae y Tomy, o6 JOCHIANTM OAUH BaXIMBMI acnekT LbOro 3B'3ky, a
came: Yu feTepMiHye TpaguuinHa dopmanbHa rnorika peneBaHTHY OpMy MUCIEHHS W apryMeHTaLii opucTa noBHICTIO?
[ns foCArHeHHs Liei MeT MeToA KOMNapaTMBHOMO aHanisy BUKOPUCTOBYETLCS CUHXPOHHO i AiaxpoHHO. Criepluy B 0BrpyH-
TYBaHHI BXMBOCTi AOCHIMKEHHS BUKOHYETLCA [iaxpOHHE MOPIBHSAHHS Hu3ku 6a3osux migxogis (I.B. doH JaibHiu, O.B.
Xonmc mon. Ta iH). MoTiM BUKOHYETLCA KOMNAPATMBHUIA aHani3 NornsaiB Kinbkox CydacHux dhaxisuis, 3okpema Inbmapa
Tammeno 1 CriBeHa TynmiHa. B pe3ynbTaTi aprymMmeHTOBaHo, L0 Yy noni npasa icHye ocobnuea topuanyHa BanigHiCTb.
tOpuanyHa BanigHiCTb NepeBaxHO AeTepMiHOBaHa He LiHHICTIO (popManbHOI UM MaTepiansHoi iCTUHK, a BGeanocepeaHso i
FONOBHO LHHICTIO NpaBa. BoHa iCTOTHO BipI3HAETLCS 0 hopmansHO-norivHoi BanigHocTi. KOpuanyHa BanigHicTb € npeg-
METOM He hopMarbHOi NorikK, @ 0coBNMBOI KPUANYHOI NorikK Ta, WmpLUe, HedopManbHoi noriku. MigkpecneHo, Wwo dop-
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MarbHa norika He JeTepMiHye peneBaHTHY (hopMy FOPUANYHOMO MUCTIEHHS i apryMeHTaLii MOBHICTIO, OCKINbKM iCHYE iCTOTHA
BiAMIHHICTb MiX (hopMarbHO-MOMYHOI BasnigHICTIO Ta HOPUAMYHOK BanigHICTHO. [HWKUMK cnoBamu, dopMarbHa forika € aHi
[O0CTaTHLO, aHi HeObXIgHOK ANs TOro, LoD AymaTy sk I0pUCT. B TakoMy 3B'A3KY MOKa3aHO, LLO MOTiYHMIA CTaHAApPT AoBe-
[EHHS1 He € JOCTaTHIM ANns BU3HAYEeHHs! penieBaHTHOI hopMK BamigHOTO OPMANYHOIO AOBEAEHHS, HaNpWKNag, LOBEAEHHS
1no3a po3yMHUM CYMHiBOM. binbLue TOro, iCHyKOTb LOHAMEHLLE TPW BUAK OPUAMYHOTO JOBEAEHHS — HE TiNbKM JOBEAEHHS
nosa Po3yMHUM CyMHIBOM, @ i [JOBEAEHHS Yepes SACHI N NEePEeKOHNMBI [okasu, JOBEAEHHS Yepes nepesary y aokasax. Ko-
XEH 3 HWUX Mae CBIll OCOBNMMBUI CTaHAAPT, SKWIA CYTTEBO BIAPISHAETLCA Of (HOPManbHO-NOriYHOr0. BUCHOBOK Takuit: He
MOXHa CKa3aTu, L0 (hopmaribHa Nnorika y noni npaea He NoTpibHa; OaHaK 3aans Toro, Wob aymaTi 1 apryMeHTyBaTh sk yc-
MiLUHWA IOPUCT CIif, 3pO3yMITW IOPUANYHY NOTiKY Ta KOPUCTYBATUCA Heto 6e3 Byab-AKMX BUKMIOYEHD (OpUaKNYHa Norika Hamne-

XUTb 00 0bnacTi cyvacHoi HechopmarbHOT noriky).

Knrovoei crnoea: ropuduyHe MucieHHs; topududHa apaymeHmauis; topuduyHa eanioHicms, topuduyHa noaika;
¢hopmarnbHO-m02iYHa sanioHicmb; hopMarnbHa nozika; HeghopmarnbHa fnoeika

Problem statement

A jurist thinks and argues in a multidimensional
configuration space. This configuration space has
not only physical space-time dimensions, but also
legal, logical and rhetorical ones. My article deals
only with the logical dimension of legal thinking and
argumentation.

It seems obvious that proper legal thinking and
corresponding argumentation must be correct both
in legal content and in the relevant form. However,
is this relevant form, that is, all the elements and
due structure of a jurist's thinking, determined by
traditional formal logic completely? More broadly,
what the connection is between legal thinking, legal
argumentation and, on the other hand, logic, espe-
cially formal logic?

Without plunging into the foggy depths of histo-
ry, let's consider the authentic statement of Gott-
fried Wilhelm von Leibniz, who had a legal educa-
tion and was well acquainted with legal practice of
the 17th century.

We may even boldly advance an odd but true
paradox, that there are no authors whose manner
of writing resembles the style of Geometers more
than the style of the Roman jurisconsults whose
fragments are found in the Pandects. After granting
them certain assumptions based on some custom,
or else, to be sure, on some rule established among
them, we admire these jurists for their consistency
and applications of logic ... (Leibniz 1951 : 38).

It seems clear that Leibniz evaluated the appli-
cations of logic by the Roman jurists very highly.
The relevant manner, or essentially the logical form
of thinking and, naturally, writing, of the jurists was
evaluated as very resemble to the demonstrative

style of mathematicians.! Moreover, this manner
was proclaimed the general standard not only for
all jurists, but also for philosophers.

Two centuries later, the well-known American
judge and legal scholar Oliver Wendell Holmes Jr.
proposed a completely different approach.

The life of the law has not been logic: it has
been experience. The felt necessities of the time,
the prevalent moral and political theories, intuitions
of public policy, avowed or unconscious, even the
prejudices which judges share with their fellow-
men, have had a good deal more to do than the
syllogism in determining the rules by which men
should be governed. The law embodies the story of
a nation's development through many centuries,
and it cannot be dealt with as if it contained only
the axioms and corollaries of a book of mathemat-
ics (Holmes 2011 : 5).

Holmes' main idea is that real law, professional
thinking, argumentation and decision-making by
real jurists are not determined by logic. More accu-
rately, none of this is completely determined by the
logic akin to mathematics, that is, formal logic.
Since the time of Holmes, this approach has had
many supporters, especially in the domain of
common law.

Nevertheless, in 1955, the Estonian-Australian
logician llmar Tammelo insisted that juristic logic is
formal logic employed in legal reasoning. It does
not constitute a special branch, but is one of the
special application of formal logic (Tammelo 1955 :

" "Even if it is only a question of probabilities we can
always determine what is most probable on the given
premises. True this part of useful logic is not established
anywhere, but it is put to wonderful uses in practice when
there are hypotheses, indications, and conjectures in-
volved in ascertaining degrees of probability among a
number of reasons appearing on the one side or another
of some important deliberation”, — Leibniz pointed out
(ibid.). Today there is some reason to insist, this piece of
useful logic was an early embryo of special legal logic
(Tiaglo 2015 : 242).
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278). Hans Kelsen, the renowned theorist and phi-
losopher of law, strongly supported this approach
(Kelsen 1979 :216). This is contrary to the ap-
proach proposed by Holmes.

The above examples demonstrate very hetero-
geneous approaches to understand the connection
between legal thinking, legal argumentation and,
on the other hand, logic, in particular formal logic.
How to analyze and assess this heterogeneity to-
day? Which approach is more fitting for a nowa-
days jurist?

Is formal logic sufficient to think like a jurist?

Formal logic, by definition, is sufficient to think
like a jurist only if any legal problem and corre-
sponding argumentation is given the relevant form
solely using a set of basic norms and standards of
this logic. Considering this condition, let's analyze
the following passage, proposed by the contempo-
rary American jurist and legal scholar Ruggiero J.
Aldisert.

No one is suggesting that briefs can be written,
arguments made and cases decided solely by ref-
erence to the canons of logic. Where this so, the
legal profession would simply move to analysis by
computer, because the computer is the paradigm
of formal logic. Value judgments reflecting the
views of advocates and judges form the critical de-
cisional points in the law. Rules of logic do not
make these decisions. They are simply meant to
implement them, when these judgments are made,
the formal reasoning process sets in to test the va-
lidity of the propositions constituting the argument
(Aldisert 1997 : 3).

Aldisert supports the approach proposed by
Holmes, at least in part: the canons of formal logic
are not sufficient to decide on any value judg-
ments, which is significant for legal thinking. More-
over, one can add that this insufficiency is not lim-
ited to the problem of value judgments only; it is
broader and deeper.

Principal insufficiency of traditional formal logic
to determine the relevant form of legal thinking and
argumentation was substantiated by Chaim Perel-
man, Stephen Toulmin and others in the middle of
20th century. For instance, Toulmin, in his well-
known 1958 book "The Use of Argument", pointed
out that from the time of Aristotle logicians have
found the mathematical model enticing... Unfortu-
nately, an idealized logic, such as the mathemati-
cal model leads us to, cannot keep in serious con-
tact with its practical application. Along with
idealized logic, new working logic conformed to

ISSN 1995-6134

jurisprudence rather than mathematics should be
introduced and expediently used (Toulmin 1958 :
10, 147).

Over time, this trend has spawned informal logic.

Informal logic designates that branch of logic
whose task is to develop non-formal standards,
criteria, procedures for the analysis, interpretation,
evaluation, critique and construction of argumenta-
tion in everyday discourse ... (Johnson and Blair
2000 : 94). It should be added that everyday dis-
course includes also "stylized" sub-discourses of
the special sciences or professional activities, for
instance, legal activity.

To discuss the issue deeper, let's take into ac-
count the statement that llmar Tammelo insisted on.

The problem of validity is wider than the prob-
lem of material or formal truth, because we can
speak of validity also in relation to other values
than the value of the true (e.g., in relation to the
good, the right, and the beautiful) (Tammelo 1955
: 280).

It is quite clear that formal truth and, respective-
ly, formal-logical validity are neither unique nor pri-
oritized absolutely.

According to Toulmin, validity is an intra-field,
not an inter-field notion. Arguments within any field
can be judged by standards appropriate within that
field, and some will fall short; but it must be ex-
pected that the standards will be field-dependent,
and that the merits to be demanded of an argu-
ment in one field will be found to be absent (in the
nature of things) from entirely meritorious argu-
ments in another (Toulmin 1958 : 255).

Hence, in the field of law special legal validity
exists. Legal validity is determined primarily not by
the value of the formal or material truth, but by the
value of the right directly and mainly. It differs from
formal-logical validity essentially. Legal validity is
not the subject of formal logic, but special legal log-
ic and, broader, informal logic (Tiaglo 2020).

In this regard, one may mention, for example,
that legal proof is not just logical proof employed in
legal reasoning. The logical standard of proof is not
sufficient to determine the relevant form of real le-
gal proof, for instance, proof without reasonable
doubt. Moreover, there are at least three kinds of
legal proof — not only proof without reasonable
doubt but also proof by clear and convincing evi-
dence, proof by the preponderance of the evi-
dence. Each of them has its own special standard,
which differs from the formal-logical one significant-
ly (Tiaglo 2018).
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Is formal logic necessary?

Formal logic is not sufficient to determine the
legally valid form, all the elements and the due
structure of legal thinking and argumentation. Is
formal logic necessary here? By definition, formal
logic is necessary only if any violation of the logic
norms or standards entails an essential violation of
legal thinking; any logical fallacy is unacceptable
here. However, is it s0?

The principle of identity is a cornerstone of for-
mal logic and, respectively, of formal-logical validi-
ty. Accordingly, formal logic prohibits argumentum
ad hominem, or attacking the person, as a gross
violation of this principle, that is, as an unaccepta-
ble logical fallacy.

Nevertheless, paragraph 2 of article 96 of the
Criminal Procedure Code of Ukraine states that in
order to prove unreliability of witness's testimonies,
a party may produce testimonies, documents as
confirmation of witness's reputation, in particular,
with regard to his conviction for knowingly mislead-
ing testimonies, deceit, fraud or any other acts,
which confirm dishonesty of the witness (Kryminal-
nyj Protsesualnyj Kodeks Ukrainy 2012).

What is this if not attacking the person? And this
is not surprising. Douglas Walton, the well-known
Canadian researcher in informal logic, stated the
following.

Reasoning from the personal credibility of a wit-
ness, to a conclusion to increase or decrease the
credibility one attaches to the proposition asserted
by the witness, can be a reasonable argument in
some instances. It is reasonable if such a conclu-
sion is arrived at within the context of a larger body
of evidence in a case... the fallacy is committed
when the impact of the ad hominem is out of pro-
portion to its true weight and relevance as part of a
larger body of evidence in a case (Walton 1998 :
280-281).
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About a century before Douglas Walton, the fa-
mous American lawyer Francis Wellman, in his
classic book "The Art of Cross-Examination”, de-
scribed cross-examination as to credit as a regular
procedure in court practice.

The preceding chapters have been devoted to
the legitimate uses of cross-examination the devel-
opment of truth and exposure of fraud. Cross-
examination as to credit has also its legitimate use
to accomplish the same end, Wellman insisted
(Wellman 1997 : 196). As one can see, argumen-
tum ad hominem provides a significant presupposi-
tion for the cross-examination as to credit.

Hence, argumentum ad hominem, which is an
undoubted formal-logical fallacy, is not prohibited in
the field of law. On the contrary, it is accepted, it
works regularly. This demonstrates that formal log-
ic is not necessary here.

Conclusion

As a result, the following conclusion seems rea-
sonable. It is not to say that formal logic is useless
in the field of law. However, formal logic does not
determine the relevant form of legal thinking and
argumentation completely, because there is the
essential difference between formal-logical validity
and legal validity. In other words, formal logic is
neither sufficient nor necessary to think like a jurist.
At the same time, in order to think and argue like a
successful jurist, one must grasp and use special
legal logic without any exceptions. Legal logic be-
longs to the contemporary informal logic domain.
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